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CAUSES  ARGUED    AND  DETERMINED  IN   THE  SUPERIOR, 
COMMON  PLMAS  PROBATE  AND  INSOLVENCY 

COURTS  OF  OHIO. 


NO  TRUST  BNGRATTED  ON  STOCKS  TRANSFERRED 

TO  WIFE. 

Common  Pleas  Court  of  Hamilton  County. 

Pearl  R.  Lamkin  v.  John  F.  Robinson  and  Caroline  R. 

Stevens  v.  John  P.  Robinson. 

Decided,  June,  1910. 

Laches— In  Asserting  Interest  in  Deceased  Wife's  Estate — Tr^t^t  Not 
Engrafted  on  Stocks  Transferred  to  Wife,  When — Application  of 
the  Statute  of  Limitations — Final  Account  of  Guardian  Unim- 
peachahley  When — Relation  of  Guardian  and  Ward  After  Confirma- 
turn  of  Account — lAability  for  Dividends  Appropriated  Under  an 
Implied  Understanding — Agreement  Revocablis  Because  Without 
Consideration — Close  Scrutiny  of  Transactions  Influenced  hy  a 
Former  Fiduciary  Relation. 

FAOTS. 

The  defendant,  for  the  protection  of  himself  and  family  against  the 
vicissitudes  of  life  and  fortune,  in  1884  transferred  to  his  wife 
certain  stocks  with  the  expectation  that  he  would  be  permitted 
to  use  the  dividends  therefrom,  and  that  his  wife  would  make  a 
will  bequeathing  such  stock  to  him.  The  wife  received  and  held 
such  stock  with  the  intention  so  to  do.    In  1889  the  wl€e  died 
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intestate,  leaving  minor  children.  The  brother  of  the  defendant 
was  appointed  administrator  of  the  wife,  and  the  defendant  was 
appointed  the  guardian  of  his  minor  children.  The  stocks  were 
inventoried  and  accounted  for  as  the  wife's  estate,  and  the  de- 
fendant, without  claiming  his  distributive  share  In  his  deceased 
wife's  estate,  tus  guardian  of  his  children  receipted  and  duly  ac- 
counted for  such  stock  as  his  wards*  property.  As  his  wards  came 
of  age  they  receipted  for  the  unexpended  dividends  from  such  stock 
accruing  during  their  minority,  without  the  payment  of  any  part 
thereof,  and  with  the  approval  of  the  probate  court  released  their 
guardian  from  all  liability  therefor.  The  stocks  were  then  di- 
vided and  transferred  by  the  defendant  to  his  wards  severally  as 
they  became  of  age. 

The  two  youngest  children,  girls,  became  of  age  respectively  in  1895 
and  1899.  In  1901  the  youngest  girl,  Caroline,  and  in  1905  the 
next  youngest.  Pearl,  married  without  their  father's  consent  em- 
ployes in  their  father's  well-known  circus.  Before  and  after  mar- 
riage, except  for  short  intervals,  they  lived  with  their  father,  who 
liberally  provided  for  the  increased  household.  All  the  children 
of  the  defendant  and  his  sons-in-law,  directly  or  indirectly,  were 
almost  continually  connected  with  defendant's  circus,  and  di- 
rectly and  indirectly  drew  liberally  from  its  receipts. 

The  defendant's  children,  after  they  became  of  age,  from  time  to 
time,  by  endorsements,  powers  of  attorney  and  receipts,  permitted 
the  defendant  to  collect  the  dividends  from  their  stock,  and  use 
them  as  he  saw  fit.  In  1903  Caroline,  and  in  1905  Pearl,  both  after 
marriage,  at  defendant's  request,  severally  signed  papers  by  which 
they  authorized  the  defendant  during  lifetime^  to  collect  all 
dividends  on  their  stock,  to  vote  said  stock,  and  with  their  con- 
sent to  reinvest  it. 

In  1908  the  father  married,  notwithstanding  the  disapproval  and  op- 
position of  his  children.  The  three  surviving  children  then  in- 
stituted suits  for  the  recovery  of  all  the  dividends  on  the  stock 
collected  by  the  defendant  after  the  death  of  his  wife,  for  the 
balances  unexpended  as  shown  by  the  final  account  of  the  defend- 
ant as  their  guardian,  for  the  dividends  collected  by  him  since  the 
filing  of  such  accounts,  and  for  a  cancellation  and  setting  aside 
of  all  the  receipts,  releases,  powers  of  attorney,  and  other  papers, 
including  the  instruments  of  1903  and  1905,  by  virtue  of  which 
the  defendant  had  collected  and  was  to  collect  and  use  the  divi- 
dends on  such  stock.    The  suit  of  the  son  John  has  been  settled. 

The  stocks  were  the  result  of  an  investment  by  the  defendant  in  1867 
of  $3,750  in  a  printing  plant,  and  from  that  time  steadily  increased 
in  market  and  dividend-bearing  value  more  than  150  per  cent. 
Thft  history  of  the  stock,  their  steady  growth  in  value,  the  pur- 
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pose  of  the  transfer  to  defendant's  wife,  the  defendant's  expecta- 
tion as  to  the  use  of  the  dividends,  the  mother's  intention  as  to 
such  stock,  and  the  childrens'  legal  right  therein  were  matters  of 
family  history,  absorbed  and  understood  by  the  children  to  the 
extent  of  their  years  and  experience.  The  children  were  not 
deficient  in  intelligence  or  will  power. 

LAW. 

1.  A  transfer  by  a  husband  to  his  wife  of  stocks  for  the  protection  of 

himself  and  family  against  the  vicissitudes  of  life  and  fortune, 
with  the  expectation  on  his  part  that  he  was  to  be  permitted  to 
use  the  dividends,  and  that  the  wife  was  to  make  a  will  bequeath- 
ing such  stock  to  him,  and  an  intention  on  the  part  of  the  wife  so 
to  do,  does  not  engraft  an  enforcible  trust  on  such  stock  in  favor  of 
the  husband. 

2.  The  surviving  husband's  distributive  share  in  his  deceased  wife's 

personal  estate,  not  asserted  until  nineteen  years  after  said  es- 
tate has  been  accounted  for  and  distributed  by  her  administrator, 
is  barred  under  any  possible  construction  of  the  statute  of  limita- 
tions. 

3.  A  guardian  receiving  and  finally  accounting  for  personal  property 

as  his  wards'  estate,  is  estopped  from  thereafter  setting  up  an  ad- 
verse claim  thereto. 

4.  The  final  account  of  a  guardian  duly  confirmed,  is  unimpeachable 

for  any  cause  in  two  years  after  the  minors  have  become  of  age. 

5.  Tho  relation  of  guardian  and  ward  after  the  confirmation  of  the 

guardian's  final  account  is  that  of  debtor  and  creditor,  and  not 
trustee  and  beneficiary. 

6.  The  liability  of  the  guardian  to  pay  the  wards  the  balance  shown 

to  be  due  in  his  final  account,  except  as  to  the  liability  upon  his 
bond,  is  both  statutory  and  upon  an  account.  As  to  either  six 
years  is  a  bar  to  an  action  for  the  recovery  of  such  balance. 

7.  There  is  no  liability  for  dividends  on  stock  collected  and  appro- 

priated by  consent  express  or  implied,  of  the  owner  of  such  stock, 
not  only  with  no  mutual  understanding  that  they  were  to  be  ac- 
counted for,  but  with  an  implied  mutual  understanding  to  the 
contrary. 

8.  An  agreement  by  the  owner  of  stocks,  by  which  the  title  to  the 

stock  is  not  transferred,  but  by  which  the  owner  of  such  stocks 
agrees  to  permit  the  dividends  therein  to  be  collected  and  used, 
under  a  power  of  attorney,  giving  such  authority  is  purely  execu- 
tory as  to  future  dividends,  and  when  such  agreement  is  without 
consideration,  is  revocable  at  any  time  as  to  such  future  dividends. 

9.  Transactions  between  persons  between  whom  there  is  a  continuance 

of  an  infiuence  of  a  formerly  existing  fiduciary  relation  of  guard- 
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ian  and  minor  ward,  unless  resulting  in  benefit  to  the  ward,  will 
be  examined  with  the  closest  scrutiny,  and  unless  shown  to  have 
been  had  under  conditions  of  strict  Justice  and  unquestionable  fair- 
ness, and  with  contemplative  benefit  to  the  ward,  will  be  set  aside 
as  far  as  the  former  guardian  has  derived  any  unjust  benefit  there- 
from. 
10.  The  statute  of  limitations,  if  applicable  to  an  action  to  set  aside 
such  a  transaction,  does  not  begin  to  run  until  there  is  full  knowl- 
edge of  the  facts  and  conditions,  and  such  knowledge  does  not 
exist  until  after  the  influence  of  the  former  relation  has  com- 
pletely ceased. 

Healy,  Ferris  &  McAvoy  and  C.  J.  McDiarmid,  for  plaintiffs. 
Stephens,  IAticoIu  &  Stephens  and  C.  M,  Leslie,  contra. 

Hunt,  J. 

The  Pleadings. 

These  two  actions  were  tried  together.  The  several  plaint- 
iffs are  daughters  of  John  F.  Robinson,  the  defendant.  The  con- 
troversy arises  in  regard  to  the  proceeds  and  dividends  of  cer- 
tain stock  originally  known  as  the  Russell  &  IMorgan  stock,  here- 
inafter more  particularly  described,  which  stock  defendant,  as 
guardian  of  plaintiffs,  had  received  from  the  estate  of  plaintiffs' 
mother,  defendant's  wife,,  and  to  which  defendant  chiims  to 
have  had  an  equitable  title  at  the  time  of  the  mother's  death, 
and  now  claims  a  life  interest  by  reason  of  agreements  or  decla- 
rations of  trust  made  by  the  plaintiffs  after  they  became  of  age. 

The  stocks  now  involved  in  the  Lamkin  case  are  803%  shares 
in  the  U.  S.  Printing  Company,  508  shares  in  the  U.  S.  Playing 
Card  Company  and  55  shares  in  the  Oglesby  Paper  Company, 
par  value  $136,675,  all  standing  on  the  books  of  the  different  com- 
panies in  the  name  of  Pearl  Lamkin. 

The  stocks  now  involved  in  the  Stevens  case  are  803%  shares 
in  the  U.  S.  Printing  Co.  and  508  shares  in  the  U.  S.  Playing 
Card  Co.,  par  value  $131,175,  all  standing  on  the  books  of  the 
company  in  the  name  of  Caroline  Stevens. 

Prior  to  the  commencement  of  this  suit  the  defendant  had 
possession  of  the  certificates  representing  such  stocks. 

The  plaintiffs  both  ask  for  the  setting  aside  of  all  agreements 
and  declarations  made,   and  receipts  and  powers  of  attorney 
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given  by  them  with  regard  to  the  original  stocks  or  their  pro- 
ceeds, or  the  accounts  filed  by  the  guardian  upon  plaintiffs  be- 
coming of  age,  or  the  dividends  which  had  been  paid  to  the  de- 
fendant as  guardian,  for  a  setting  aside  of  all  powers  of  attor- 
ney or  agreements  made  by  plaintiffs  up  to  the  time  of  the  filing 
of  the  petitions  herein,  and  also  in  effect,  for  the  setting  aside  of 
confirmation  by  the  probate  court  of  the  accounts  filed  by  their 
guardian  and  a  restatement  of  such  accounts,  and  a  general  ac- 
count by  their  father  pertaining  to  such  stocks  and  the  divi- 
dends thereon  since  their  mother's  death. 

The  grounds  alleged  therefor  are  that  plaintiffs  were  not  in- 
formed by  the  defendant  of  any  of  the  contents  and  effect  of  the 
receipts,  agreements  and  other  instruments  signed  by  them,  that 

such  knowledge  was  concealed  from  them,  that  they  did  not  un- 
derstand the  effect  of  such  instruments  and  had  no  advice  per- 
taining thereto  except  from  the  defendant,  and  that  they  were  at 
all  times  under  the  complete  dominion  and  influence  of  the  de- 
fendant. 

Plaintiffs  therefore  ask  for  the  cancellation  of  the  agreement 
by  which  they  gave  their  father  a  life  estate  in  the  dividends 
from  such  stocks  and  a  judgment  in  the  Lamkin  case  of  $118,- 
003.49,  with  interest,  and  in  the  Stevens  case  of  $120,755.04, 
with  interest,  as  dividends  collected  and  not  accounted  for  by 
the  defendant  or  expended  for  plaintiffs'  benefit. 

In  the  Lamkin  case  the  money  judgment  prayed  for  consists 
of: 

1st.     Balance    shown    by    final    account    of    the 

guardian    $  28,444.21 

2d.  Dividends  collected  during  the  plaintiffs'  mi- 
nority and  not  included  in  the  final  account  of 
guardian    4,295.37 

3d.     Dividends    collected    since    plaint- 
iffs became  of  age  $89,560.96 

Less  an  admitted  credit  of 4,297.05 

Balance   85,236.91 

Total $118,003.49 
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In  the  Stevens  case  the  money  judgment  prayed  for  consists 
of: 

1st.     Balance  shown  by  final  account  of 

guardian    $  44,095.53 

2d.     Dividends     collected     during     the 

plaintiffs'  minority  and  not  included 

in  the  final  account  of  the  guardian  12,520.55 

3d.     Dividends  collected  since  plaintiffs 

became  of  age   65,273.96 

Less  an  admitted  credit  of  1,135.00 

Balance 64,138.96 

Total $120,755.04 

The  defendant  in  effect  denies  all  the  allegations  of  fraud 
and  undue  influence,  and  in  addition  thereto  claims  that  he  had 
an  equitable  title  to  the  original  stock  standing  in  the  name  of 
his  wife  at  the  time  of  her  death,  because  he  had  placed  such 
stock  in  her  name  to  be  held  in  trust  for  the  benefit  of  himself, 
herself  and  their  children,  and  under  a  mutual  understanding 
that  she  was  to  make  a  will  giving  the  said  stock  to  him;  and 
further  that  if  he  has  no  such  equitable  title  and  if  the  agree- 
ments, declarations,  etc.,  of  the  plaintiffs,  his  two  daughters,  be 
set  aside,  that  he  be  restored  to  his  original  marital  rights  in 
such  stock  by  being  given  his  distributive  share  as  surviving 
husband,  which  he  had  as  yet  neither  claimed  nor  received  in 
the  distribution  of  his  deceased  wife's  estate. 

The  plaintiffs  in  effect  deny  that  the  defendant  retained  any 
equitable  interest  in  such  stock  and  as  to  any  distributive  rights 
of  their  father,  claim  that  he  has  conclusively  waived  such  rights 
in  their  favor  and  that  the  defendant  is  now  barred  from  as- 
serting such  rights  by  receiving  the  original  stock  as  their  guard- 
ian and  accounting- therefor  to  them  as  such  in  the  accounts  filed 
in  the  probate  court. 

It  appears  from  the  evidence  that  at  the  same  time  that  these 
suits  were  instituted,  John  G.  Robinson,  son  of  the  defendant, 
instituted  a  similar  suit  against  his  father,  except  that  not  hav- 
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ing  given  his  father  a  life  estate  in  the  stock,  the  dividends  there- 
on were  alone  involved  and  that  settlement  of  said  suit  was  made 
before  the  trial  of  these  actions.  The  terms  of  such  settle- 
ment are  not  in  evidence,  although  from  statements  of  counsel  it 
appears  that  John  G.  Robinson  is  now  in  full  charge  of  the 
circus  formerly  owned  by  his  father.  This  can  be  considered 
only  in  weighing  the  testimony  of  the  son. 

The  facts  in  this  case  extend  over  a  long  period  of  years  and 
involve  many  details,  some  of  which  may  be  unimportant,  and 
the  facts  can  not  be  considered  wholly  chronologically  without 
some  confusion.  At  the  risk  of  some  repetition  they  will  be  di- 
vided into  three  statements. 

In  order  to  view  the  absolutely  material  facts  it  is  necessary 
to  first  consider  some  of  the  general  facts  which  only  give  such 
material  facts  their  proper  relative  value. 

The  Subject-Matter. 

The  phenomenal  growth  of  the  stocks,  the  subject-matter  of 
this  proceeding,  necessarily  affected  the  conduct  of  the  parties. 
Unusual  prosperity  ordinarily  promotes  carelessness  in  money 
matters  between  members  of  the  same  family. 

On  January  1,  1867,  four  men,  A.  0.  Russell,  J.  M.  Armstrong, 
Robert  J.  Morgan  and  John  P.  Robinson,  the  defendant  herein, 
bought  the  Enquirer  Job  Printing  OflSce  for  the  sum  of  $45,000, 
paying  one-third  cash  and  for  the  balance  giving  their  note  of 
$30,000  payable  with  interest  three  years  after  date.  In  the 
partnership  thus  formed  under  the  name  of  Russell  &  Morgan, 
each  had  a  one-fourth  interest.  The  new  firm  was  prosperous 
from  the  start.  The  $30,000  note  was  paid  from  the  profits 
of  the  business  and  for  a  long  time  the  profits  were  in  great 
part  put  back  into  the  business.  In  December,  1883,  the  firm 
was  changed  into  a  corporation  known  as  the  Russell  &  Morgan 
Company,  with  a  capital  stock  of  $400,000,  divided  into  400 
shares  of  $1,000  each.  Each  of  the  partners  received  99  shares. 
The  policy  of  adding  a  large  part  of  the  profits  to  the  capital 
was  continued  until  in  April,  1891,  the  Russell  &  Morgan  Com- 
pany became  the  United  States  Printing  Company,  with  shares 
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of  $100  each.  Each  23%  shares  of  Russell  &  Morgan  stock 
became  858%  shares  of  United  States  Printing  Company  stock. 
The  company  continued  to  be  prosperous  and  in  July,  1894,  a 
part  of  the  business  of  the  United  States  Printing  Company  was 
organized  as  a  separate  corporation  under  the  name  of  the 
United  States  Playing  Card  Company,  with  shares  of  $100 
each.  The  owTier  of  each  858%  shares  in  the  United  States 
Printing  Company  received  in  addition  508  shares  of  the  new 
company.  Such  shares  immediately  took  their  places  in  the 
list  of  first  class  American  industrials  at  about  par  value. 
United  States  Printing  stock  is  now  quoted  about  90  and  United 
States  Playing  Card  Company  above  130.  Each  year  with  few 
exceptions  good  dividends  were  paid.  The  above  figures  are 
used  because  they  represent  the  separate  interests  at  issue  in  this 
case,  but  in  a  general  way  it  may  be  said  that  the  original  in- 
vestment of  $15,000  in  1867  now  represents  over  two  million 
dollars,  or  that  each  dollar  of  cash  originally  invested  in  Jan- 
uary, 1867,  in  the  Russell  &  Morgan  firm,  not  counting  the  prof- 
its distributed  from  time  to  time,  has  increased  more  than  150 
per  cent,  at  either  par  or  present  market  values,  upon  which  for 
many  years  dividends  have  regularly  been  paid. 

John  F.  Robinson,  the  defendant,  although  an  equal  partner 
in  the  original  Russell  &  Morgan  firm  and  taking  part  in  its 
councils,  devoted  almost  all  of  his  time  to  the  management  of 
his  father's  circus,  of  which  he  subsequently  became  the  pro- 
prietor, but  he  gave  the  Russell  &  Morgan  firm  and  its  successors 
many  thousand  dollars  worth  of  printing,  beginning  with  ten 
to  twenty  thousand  dollars  and  increasing  to  amounts  of  thirty 
to  forty  thousand  dollars  per  year.  In  the  management  of  the 
companies  growing  out  of  the  original  Russell  &  Morgan  firm 
he  has,  until  the  present  controversy,  represented  the  shares 
derived  from  his  original  investment. 

General  Fiduciary  ai»td  Family  Relations. 

The  relation  of  debtor  and  creditor,  trustee  and  beneficiary, 
existing  between  the  defendant  and  the  plaintiffs  upon  the  issues 
joined   (except  so  far  as  the  statutes  of  limitations  preclude 
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their  consideration),  necessarily  involves  not  only  such  as  were 
formally  created,  but  also  such  relations  of  confidence,  depend- 
ence or  independence  in  family  life  as  are  presumed  to  have 
existed  and  continued  to  exist  by  reason  of  the  relationship  of 
the  parties  and  such  as  actually  existed  from  the  time  of  de- 
fendant's first  marriage  up  to  the  time  of  the  present  contro- 
versy. 

A  rapid  sketch  of  the  Robinson  family  life  and  of  the  char- 
acter of  its  members,  as  disclosed  by  the  evidence  and  by  the  con- 
duct of  the  parties  during  the  trials  is  therefore  necessary. 

The  defendant,  John  F.  Robinson,  was  born  November  4, 
1843.  His  father  was  the  proprietor  and  successful  manager  of 
the  Robinson  circus.  The  defendant  from  early  age  assisted  his 
father.  His  brothers  and  sisters  by  marriage  or  management 
were  closely  identified  with  circus  life.  The  defendant  himself 
became  proprietor  and  manager,  enlarging  the  circus  to  meet 
the  requirements  of  the  times,  and  being  as  it  is  said  the  first 
circus  proprietor  to  put  a  circus  on  its  own  railroad  train.  In 
April,  1866,  the  defendant  married  Catherine  Heyward,  an  es- 
timable woman.  The  defendant  was  at  that  time  in  his  father's 
employ,  and  after  if  not  before  he  had  become  proprietor,  his 
wife  in  addition  to  performing  her  full  duties  as  wife  and 
mother,  assisted  the  defendant  in  the  preparation  of  the  para- 
phernalia and  costumes  used  in  the  grand  march  and  other 
features  of  the  circus. 

Children  were  born,  but  defendant's  life  was  the  life  of  the 
circus  and  no  attempt  was  made  to  divorce  his  home  life  from 
such  influence.  Mutual  confidence  in  financial  and  other  mat- 
ters existed  between  the  defendant  and  his  wife.  She  had  no 
property  in  her  own  right,  and  although  prosperous  and  ex- 
pecting so  to  continue,  to  protect  himself  and  his  family  from 
the  hazards  to  which  both  his  life  and  property  were  subject  in 
his  business,  he  transferred  to  her  $95,000  of  Russell  &  Morgan 
stock.  It  was  not  expected  by  the  defendant,  nor  intended  by 
the  wife,  that  the  defendant  should  be  actually  deprived  of  the 
beneficial  use  of  such  stock  or  the  dividends  thereon.  This  trans- 
fer and  its  purpose  were  generally  known  by  defendant's  broth- 
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ers  and  his  business  associates,  and  was  the  subject  of  friendly 
conversation  between  them  and  defendant's  wife,  and  knowl- 
edge thereof  became  part  of  the  general  information  of  defend- 
ant's household.  The  family  made  their  home  on  Walnut  Hills 
in  Cincinnati,  until  in  1886  they  moved  to  a  farm  or  country 
place  in  Terrace  Park,  on  part  of  which  the  circus  had  its  win- 
ter quarters,  and  on  the  other  part  a  commodious  and  spacious 
suburban  home  has  ever  since  been  maintained. 

In  August,  1889,  defendant's  wife  died  after  a  sudden  illness 
lasting  only  a  few  days,  during  which  she  was  delirious.  She 
left  four  children :  John,  aged  seventeen ;  Kate,  fifteen ;  Pearl, 
eleven;  and  Caroline,  aged  eight.  The  wife's  mother,  with  the 
assistance  of  a  governess  for  the  children  and  other  necessary 
help,  took  charge  of  the  household  under  the  defendant's  di- 
rection for  four  or  five  years  until  she  died.  After  that,  com- 
petent housekeepers  were  employed  until  the  daughters  assumed 
charge.  The  children  were  given  all  the  schooling  which  they 
craved.  The  plaintiffs  were  given  several  years  of  education 
in  the  Brown  County  Convent,  followed  by  a  summer  in  Europe, 
the  European  party  consisting  of  the  plaintiffs,  their  elder  sis- 
ter, a  chaperon  versed  in  foreign  travel,  and  a  companion  who 
had  been  the  plaintiffs'  governess  and  a  member  of  the  defend- 
ant's household.  The  expenses  of  the  whole  party,  including 
liberal  purchases  made  by  the  daughters,  were  paid  by  the  de- 
fendant. 

The  son,  John  G.,  at  seventeen  or  eighteen  years  of  age,  be- 
came an  assistant  bookkeeper  of  the  Russell  &  Morgan  Company, 
a  position  made  for  him  by  request  of  the  defendant.  He  filled 
this  position  but  a  short  time  as  he  preferred  to  be  with  the  cir- 
cus, with  which  he  has  been  connected  almost  continuously  ever 
since.  He  married  when  he  was  only  nineteen  without  the  con- 
sent of  his  father,  with  whom,  however,  the  youth  of  the  par- 
ties was  the  only  objection.  Defendant's  home  was  the  home  of 
the  young  couple  for  a  couple  of  years  until  they  voluntarily 
established  themselves  in  their  own  home  in  the  immediate 
neighborhood.  Subsequently  they  have  resided  in  a  more  pre- 
tentious residence  district  in  Avondale.     The  son,  except  when 
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traveling  with  the  circus,  was  an  ahnost  daily  visitor  at  his 
father's  house  in  connection  with  the  circus  and  other  affairs. 

The  defendant  devoted  his  time  to  his  circus.  Its  atmosphere 
pervaded  the  household.  The  children  inherited  or  acquired 
their  father's  taste.  Prom  infancy,  of  their  own  preference, 
they  spent  weeks  traveling  with  the  circus,  especially  when  it 
made  trips  to  points  like  California.  With  the  exception  of 
the  time  spent  at  school,  at  the  convent,  in  a  trip  abroad  and 
frequent  trips  to  New  York  and  elsewhere,  or  in  the  suburban 
life  of  the  locality,  their  pleasures  were  taken  in  connection  with 
the  circus.  A  pecuniary  interest  in  some  of  its  minor  privileges 
early  given  to  them  as  additional  pin  money  while  with  the 
circus,  did  not  lessen  its  attractions  to  them. 

As  proprietor  and  manager  of  a  successful  circus  of  modern 
proportions,  the  father  was  more  or  less  of  an  autocrat  in  circus 
life.  Engrossed  in  his  circus,  aesthetics  and  the  amenities  of 
social  life  and  language  were  not  cultivated  by  him.  Although 
solicitous  for  his  children's  welfare,  and  proud  of  them  as  his 
children,  like  many  parents  he  considered  and  led  his  children  to 
believe  that  when  he  was  amassing  wealth  for  himself  he  was 
doing  so  for  them,  and  that  they  should  so  consider  it  and  ap- 
preciate his  efforts  and  be  satisfied  therewith,  so.  long  as  all 
present  material  wants  were  liberally  supplied.  He  was  not 
demonstrative  in  affection.  Immersed  in  the  influence  of  the 
circus,  he  was  not  competent  to  direct  the  social  life  of  his  chil- 
dren and  made  little  attempt  to  do  so,  except  by  occasional  ob- 
jections to  their  selections  of  companions  and  by  providing 
them  with  proper  chaperons.  The  children  may  have  been  sub- 
ject to  some  restrictions,  but  do  not  seem  by  reason  thereof  to 
have  deprived  themselves  of  any  of  the  social  pleasures  within 
their  opportunities,  which  seem  to  have  been  ample.  Accus- 
tomed from  infancy  to  have  what  a  reasonable  expenditure  of 
money  could  buy,  and  in  the  circus  atmosphere  by  which  they 
were  surrounded  and  which  they  loved,  catered  to  as  the  daugh- 
ters of  the  proprietor,  unquestioned  obedience  and  submission 
to  any  authority  not  profitable  or  agreeable  to  themselves,  or 
implicit  trust  therein,  did  not  become  predominating  character- 
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istics  of  the  plaintiffs.  With  at  least  ordinary  keenness  of  in- 
tellect, they  had  confidence  in  their  own  judgment  and  the 
strength  of  will  to  promptly  follow  it,  even  against  opposition, 
without  any  resultant  mental  depression  from  remorse  or  other- 
wise. The  family  had  a  normal  and  healthy,  although  entirely 
material,  temperament.  No  member  has  that  abnormal  sense 
of  duty  or  abnormal  sensitiveness,  with  regard  to  family  har- 
mony, which  sometimes  causes  meek  submission  by  the  generous 
and  considerate  to  the  selfish  and  arbitrary,  without  personal 
profit,  even  to  the  extent  of  a  ruination  beyond  the  help  of  others, 
of  their  own  and  other  interwoven  lives.  Upon  the  death  of 
his  wife  the  defendant,  as  the  guardian  of  his  children,  re- 
ceived the  Russell  &  Morgan  stock  held  by  his  wife's  adminis- 
trator, without  claiming  his  distributive  share  therein,  and  col- 
lected the  dividends  thereon,  using  such  dividends  practically 
as  his  own.  That  their  mother  had  died  possessed  of  this  stock 
and  that  in  law  they  each  had  a  one-fourth  interest  therein,  and 
that  their  father  claimed  to  be  morally  entitled  to  the  beneficial 
use  thereof,  the  children  knew  in  greater  or  less  degree  accord- 
ing to  their  ages  from  earliest  infancy.  Their  father  made 
statements  to  them  in  regard  to  this,  not  full  and  formal  state- 
ments, but  guch  as  are  made  in  regard  to  matters  already  gen- 
erally understood.  Such  knowledge  was  one  of  the  facts  in  the 
family  history,  which  became  known  to  each  member  of  the 
family  as  soon  as  they  became  intelligent  enough  to  absorb  and 
understand  general  family  information,  at  first  only  in  a  gen- 
eral way  and  afterwards  with  more  particularity.  Their  in- 
terest was  referred  to  as  Russell  &  Morgan  ^* stuff,''  although 
their  interest  had  changed  in  form  and  greatly  increased  in 
value.  What  they  did  not  know,  they  knew  of  and  could  have 
reduced  to  definite  information  if  they  had  desired,  without 
even  their  father's  assistance  and  even  without  his  knowledge. 
They  were  by  no  means  strangers  to  their  father's  original  busi- 
ness associates  and  their  families,  still  interested  in  such  stocks. 
For  the  son  and  son-in-law,  Stevens,  after  he  became  such,  to 
claim  any  want  of  knowledge  as  to  such  interests  can  only  be 
ascribed  either  to  willful  indifference  or  business  incapacity. 
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The  latter  did  not  exist.  The  children  knew  that  large  divi- 
dends were  being  paid  on  such  stocks,  and  that  such  dividends 
were  being  used  by  their  father  as  his  own,  although  probably 
not  knowing  and  at  the  time,  money  being  plentiful,  being  in- 
different to  the  exact  amounts  thereof. 

After  the  children  became  of  age  the  stock  was  transferred 
to  them  severally  in  proper  proportions  on  the  books  of  the  com- 
pany, and  numerous  powers  of  attorney,  receipts  and  other  agree- 
ments, giving  numbers  of  shares  and  names  of  companies,  were 
executed  from  time  to  time,  by  the  children,  by  which  the  father 
continued  to  receive  the  dividends  and  use  them  as  his  own. 
The  son  in  1907  attempted  to  have  the  dividends  paid  to  himself, 
and  his  father,  after  April,  1907,  thereupon  permitted  him  to 
receive  and  keep  such  dividends  without  objection.  The  son  at 
that  time  made  no  claim  whatever  for  past  dividends. 

The  defendant  kept  his  papers  and  conducted  his  correspond- 
ence at  his  home,  except  when  on  the  road,  and  while  the  daugh- 
ters were  young  their  governess  seems  to  have  acted  as  his  secre- 
tary, keeping  a  very  general  account  of  his  expenditures  in  a 
book  known  to  the  family  as  the  ** wintering  book."  Such  ac- 
count was  by  no  means  a  detailed  account  nor  was  it  a  complete 
account.  It  was  made  up  from  bills  turned  over  by  the  father 
and  from  his  check  book.  This  place  of  secretary  was  taken  by 
the  eldest  daughter,  Kate,  after  she  finished  her  schooling,  and 
filled  by  her  until  her  death  in  1901,  or  at  least  until  her  mar- 
riage in  1900,  when  the  daughter,  Pearl,  took  her  place  and  filled 
it  until  her  marriage  in  1905,  doing  some  of  such  work  even 
after  that.  Pearl  was  able  to  use  a  typewriter  and  in  taking 
dictation  from  her  father,  used  an  abbreviated  longhand.  Nu- 
merous letters  pertaining  to  such  stock  were  answered  by  her 
under  her  father's  direction.  No  secrecy  was  maintained  by 
the  defendant  as  to  any  of  his  business.  The  account  book  and 
papers  pertaining  both  to  his  own  and  his  daughter's  affairs 
were  left  in  his  desk,  which  was  always  open.  When  he  wanted 
papers  he  would  ask  his  daughters,  who  had  filed  them  away, 
where  such  papers  could  be  found. 

Before  the  youngest  daughter,  Caroline,  became  of  age,  she 
met  Horace  Stevens,  who  for  a  couple  of  years  had  been  con- 
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nected  with  her  father's  circus  as  an  adjuster.  His  business  was 
to  obtain  the  necessary  licenses,  arrange  all  diflSculties  with  local 
authorities,  and  adjust  all  claims  for  damages,  engaging  local  at- 
torneys if  necessary.  He  had  been  in  diffei*ent  lines  of  business 
in  New  York  City  and  elsewhere  and  had  all  the  shrewdness 
and  experience  necessary  for  such  a  position.  He  was  more 
than  fifteen  years  older  than  Caroline,  who  was  eighteen  on 
December  24,  1899.  He  had  been  married  some  ten  years  be- 
fore, but  was  getting  his  divorce  in  a  New  York  court.  He  ob- 
tained his  divorce  in  1899  or  1900,  but  is  forgetful  as  to  the 
exact  time  or  year. 

In  June,  1901,  Stevens  became  engaged  to  Caroline.  Her 
father  opposed  this  marriage,  as  he  did  not  approve  of  her 
choicfe,  getting  however  most  of  the  information  detrimental  to 
Stevens  from  his  son,  John  G.,  who  was  then  managing  the  circus 
while  on  the  road.  Caroline,  although  less  than  twenty  years 
of  age,  had  complete  confidence  in  her  own  judgment  and  de- 
manded proof  as  to  Stevens'  un worthiness.  Not  being  supplied 
therewith  promptly,  she  finally  gave  her  father  three  weeks 
within  which  to  produce  it.  At  the  end  of  that  time,  not  being 
given  such  proof,  she  notified  her  father  that  she  was  going  to 
marry  Stevens,  which  she  did  on  October  2,  1901,  without  ad- 
vising her  father  of  the  time  or  place.  Caroline  and  her  hus- 
band then  left  -on  a  trip  around  the  world,  but  she  was  taken 
sick  in  India.  They  returned  to  America,  living  in  New  York, 
Atlantic  City  and  Palm  Beach,  Florida.  In  the  last  two  places 
Stevens  ran  large  hotels  on  small  capital.  The  father  after  the 
marriage  accepted  the  inevitable,  and  on  their  return  to  America 
resumed  friendly  relations  ivith  his  daughter  and  her  husband, 
Who  in  1903  was  again  with  the  circus.  Caroline  and  her  chil- 
dren and  husband  thereafter  made  their  home  with  the  defend- 
ant, except  when  with  the  circus  or  away  upon  pleasure  trips. 

The  daughter.  Pearl,  confesses  to  a  fondness  for  horses,  and 
found  a  congenial  companion  in  Lamkin,  a  rider  in  her  father's 
circus.  With  the  same  confidence  in  her  own  judgment,  al- 
though not  quite  so  aggressively,  she  married  her  choice  on 
March  1,  1905,  returning  home  the  same  evening  to  meet  her 
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father  who  had  been  informed  of  the  marriage  by  a  reporter  of 
the  papers.  It  was  not  long,  however,  before  the  defendant 
again  accepted  the  inevitable,  and  Pearl  and  her  husband  made 
their  home  with  the  defendant.  The  father  opposed  these  mar- 
riages because  he  had  visions  of  his  daughters  marrying  young 
men  of  business  standing  whom  he  could  •help,  but  he  had  taken 
no  practical  steps  to  accomplish  this  result.  The  marriages  do 
not  seem  to  have  resulted  unhappily.  The  whole  family  con- 
tinued to  travel  frequently  with  the  circus,  each  and  all  finding 
personal  profits  in  certain  privileges  pertaining  thereto.  The 
women  of  the  family,  consisting  of  the  son's  wife  and  the  two 
daughters,  had  recognized  rights  to  certain  reserved  seat  privi- 
leges. The  son  as  assistant  to  his  father  and  for  many  years 
subsequently  manager  of  the  circus,  had  greater  opportunities 
than  any  one  else,  picking  up  as  he  says  a  dollar  wherever  he 
could  find  it.  The  father  seems  to  have  objected  to  some  of  this 
picking  up,  but  nevertheless  permitted  it  to  be  done.  The  son- 
in-law,  Stevens,  had  an  interest  in  the  side  shows,  restaurants 
and  refreshment  stands  and  other  privileges,  in  addition  to  such 
profit  as  he  could  make  as  adjuster.  The  son,  jealous  of  Stevens' 
profits,  some  of  which  he  regarded  as  improperly  obtained,  re- 
fused to  manage  the  circus  for  the  year  1908.  The  father  then 
resumed  active  management  and  during  that  year  the  profits 
enjoyed  by  Stevens,  although  neither  has  offered  any  account 
thereof,  are  admitted  to  have  been  twenty  or  thirty  thousand 
dollars.  What  perquisites  Lamkin  received  is  not  known,  but 
since  his  marriage  he  was  often  with  the  circus  as  a  member  of 
the  proprietor's  family,  and  it  is  not  improbable  to  presume 
under  the  family  system  of  finance  that  it  was  not  without  sub- 
stantial profit  to  him  also. 

During  1908,  the  defendant,  by  reason  of  his  son's  withdrawal, 
assumed  active  management  of  the  circus,  and  not  being  in  good 
health  and  finding  it  necessary  to  have  many  hypodermic  in- 
jections daily,  by  his  physician's  direction,  took  with  him  a 
woman  nurse.  Her  presence  and  influence  caused  a  disturb- 
ance in  the  harmony  at  that  time  existing  in  the  family,  engaged 
in  the  enjoyment  of  profits  from  privileges.     The  daughters  re- 
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turned  home.  To  vindicate  herself,  as  defendant's  counsel  ar- 
gued, from  unjust  criticism  of  the  daughters,  the  nurse  felt 
called  upon  to  accept  defendant's  offer  of  marriage,  although 
he  was  many  years  her  senior  and  a  chronic  invalid.  Defend- 
ant's marriage  took  place  in  December,  1908,  thereby  introducing 
another  factor  in  the  expectancy  of  the  children,  materially  al- 
tering those  pecuniary  results  which  the  father  himself  had 
taught  the  children  to  anticipate.  The  son  with  his  attorney 
immediately  went  to  the  father's  house  and  the  father  being  ab^ 
sent,  went  to  the  defendant's  desk  in  search  of  evidence,  taking 
defendant's  account  book  and  many  of  the  papers  offered  in 
evidence  by  the  plaintiffs  in  this  case. 

The  daughters  left  the  house,  and  with  the  usual  family 
promptitude  of  action,  on  October  19,  1908,  the  present  two  suits 
were  filed,  together  with  one  by  the  son,  although  the  latter  has 
been  settled.  It  appears  from  the  evidence  that  defendant's 
father,  when  he  died  about  1888,  left  a  considerable  estate  in 
which  the  defendant  has  still  an  interest,  but  from  statements 
of  plaintiff's  counsel,  made  in  offering  testimony,  defendant's 
alleged  large  indebtedness  to  plaintiffs,  if  now  enforced,  would 
probably  bankrupt  their  father.  As  far  as  can  be  judged  by 
plaintiffs'  testimony  and  conduct  during  the  trial,  this  gives 
the  plaintiffs  no  concern  whatever,  dominated  as  they  manifestly 
are  by  a  purpose  to  counteract  the  effect  of  the  recently  injected 
factor  in  their  future  expectations.  Of  course  this  is  entirely 
immaterial  in  the  consideration  of  plaintiffs'  present  rights 
upon  facts  established,  but  to  the  extent  that  it  is  in  the  case, 
it  affects  their  credibility.  Except  where  corroborated  by  other 
reliable  testimony,  or  by  the  probabilities  of  the  truth  under 
the  circumstances  of  the  case,  the  testimony  of  the  plaintiffs 
must  be  weighed  with  a  considerable  allowance  for  great  per- 
sonal interest,  bias  and  change  of  mental  attitude.  On  the 
other  hand,  a  father,  who  for  twenty  years  has  inculcated  his 
children  with  the  belief  and  expectation  that  what  was  his  would 
be  theirs,  and  induced  them  by  reason  thereof  to  at  least  tem- 
porarily waive  in  his  favor  the  enjoyments  of  very  valuable 
rights,  can  not  expect  his  children  to  finally  and  permanently 
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relinquish  such  unasserted  rights  when  he  himself  in  his  old 
age  has  subsequently  changed  conditions  which  although  unen- 
forcible  were  impliedly  understood  as  to  his  enjoyment  thereof. 

Particular  Pacts. 

On  April  10,  1884,  the  defendant,  John  F.  Robinson,  trans- 
ferred without  pecuniary  consideration  to  his  wife,  Catherine, 
95  of  his  99  shares  in  the  Russell  &  Morgan  Company,  par  value 
*95,000,  and  as  it  became  necessary  took  from  her  general  powere 
of  attorney  to  represent  such  shares  in  voting  and  in  the  receipt 
of  dividends.  In  August,  1889,  Catherine  Robinson  died  in- 
testate. Four  minor  children  were  left:  John,  aged  seventeen; 
Kate,  fifteen;  Pearl,  eleven;  and  Caroline,  eight.  Gilbert  R. 
Robinson,  brother  of  John  F.,  was  appointed  administrator,  the 
husband  necessarily  waiving  his  right  to  such  appointment. 
On  December  28,  1889,  the  administrator  tiled  an  inventory 
showing  an  estate  consisting  of  95  shares  of  Russell  &  Morgan 
stock,  and  at  the  same  time  filed  an  account  waiving  all  claim 
for  compensation  and  showing  the  payment  of  funeral  and  other 
expenses  by  the  defendant,  who  made  no  charge,  and  the  trans- 
fer of  such  shares  to  the  defendant  as  the  duly  appointed  guard- 
ian of  the  minor  children.     In  1892,  the  eldest  daughter,  Kate, 

became  of  age  and  gave  her  father  as  her  guardian  a  receipt  for 
all  dividends  upon  her  stock. 

On  January  12,  1893,  John  G.,  the  son,  became  of  age.  On 
April  15,  1893,  John  F.  Robinson  for  the  first  time  filed  an  in- 
ventory as  guardian,  showing  receipt  by  him  from  the  adminis- 
trator of  his  wife,  Catherine,  of  95  shares  of  Russell  &  Morgan 
stock.  At  the  same  time  he  filed  an  account  as  guardian  show- 
ing payment  to  John  and  Kate  each,  of  23%  shares  and  the 
holding  of  47 1^  shares  for  Pearl  and  Caroline.  With  the  ac- 
count were  filed  separate  receipts  of  John  and  Kate  for  all 
dividends  collected  during  their  minority.  John  G.  gave  an 
additional  receipt  for  all  stocks,  dividends  and  moneys  coming  to 
him;  such  receipt  being  witnessed  by  Pearl  and  Dr.  Belt,  the 
family  physician,  which  was  not  filed,  and  on  March  1,  1894, 
gave  a  release  and  satisfactiDn  piece  tb  the  defendant  for  $2,506 
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of  dividends  collected  by  the  defendant  to  that  date.  All  three 
papers  were  prepared  by  an  attorney. 

On  November  28,  1895,  Pearl  became  of  age,  and  on  April  24, 
1896,  her  father  as  guardian  filed  another  account  in  settlement 
of  his  account  with  her,  shoeing  the  receipt  of  dividends  on  her 
stock  of  $38,682.75,  and  expenditures  for  board,  school,  cloth- 
ing, etc.,  of  $9,938.58.  This  account,  in  violation  of  the  spirit 
if  not  the  letter  of  Section  534  of  the  Revised  Statutes,  which 
prohibits  the  preparation  of  any  account  of  an  administrator, 
guardian,  etc.,  by  any  clerk  or  judge  of  the  probate  court,  was 
prepared  by  two  clerks  of  the  probate  court.  Across  the  ac- 
count in  the  handwriting  of  one  of  these  clerks,  except  the  part 
which  is  in  the  handwriting  of  Judge  Ferris,  the  probata  judge, 
is  the  statement  signed  by  Pearl,  i.  e.:  **I  have  examined  the 
above  account  of  my  guardian,  and  find  the  same  to  be  correct 
in  every  particular  and  do  hereby  release  said  guardian  from 
further  liability  on  my  account,  and  I  request  the  cmirt  to  con- 
firm the  account."  The  part  italicized  is  in  the  handwriting 
of  the  judge. 

Relying  on  his  intimacy  with  Judge  Ferris,  John  F.  Robinson 
did  not  employ  an  attorney,  but  taking  some  crude  data  for  the 
account,  to  the  probate  court,  with  his  daughter,  Pearl,  appeared 
before  the  court,  and  the  account  above  mentioned  was  prepared 
and  filed.  At  the  same  time  the  court  prepared  and  made  an 
entry  upon  its  journal  reciting  the  presence  of  Pearl  and  her 
representations  as  to  careful  examination  of  the  account  and 
full  understanding  of  all  matters,  and  that  the  court  was  satis- 
fied from  the  statements  and  proof  that  the  account  was  correct, 
that  Pearl  understood  said  account  and  of  her  own  free  will 
asked  the  court  to  confirm  the  same;  **that  said  account  is  here- 
with filed  and  ordered  that  said  account  be  confirmed  and  the 
bondsmen  released  and  discharged  from  any  and  all  liability." 
On  the  same  day  Pearl  gave  her  father  a  separate  receipt  for 
all  demands. 

On  May  27,  1896,  the  account  filed  April  24,  after  due  ad- 
vertising, was  again  confirmed  with  many  other  accounts  of 
other  guardians  in  the  ordinary  way.     On  July  6,  1896,  the  de- 


NISI  PRIUS  REPORTS— NEW  SERIES.  19 


1910.]  Lamkln  y.  Robinson. 


fendant,  as  guardian,  transferred  to  Pearl  on  the  books  of  the 
company  858%  shares  of  stock  in  the  U.  S.  Printing  Company. 
On  July  15,  an  entry  was  made  in  the  probate  court  authorizing 
the  guardian  to  transfer  stock  in  the  IT.  S.  Playing  Card  Com- 
pany, and  on  September  19  he  transferred  to  her  on  the  books 
of  the  company  508  shares  of  U.  S.  Playing  Card  Company 
stock.  On  December  24,  1899,  Caroline  became  of  age  and, 
following  the  precedent  established  with  respect  to  Pearl,  she 
was  taken  to  the  probate  court  and  there  was  an  entry  inade  in 
the  probate  court  similar  to  that  of  April  24,  1896,  reciting  the 
presence  of  Caroline,  that  she  understood  all  matters,  that  she 
was  satisfied  and  ordering  the  confirmation  of  the  account. 
The  account,  however,  was  not  filed  until  January  9,  1900.  It 
shows  receipts  by  the  guardian  of  $54,446.75,  expenditures  for 
board,  etc.,  of  $10,349.22  and  a  net  balance  on  hand  of  $44,- 
097.53.  This  account  by  direction  of  the  probate  judge  was 
prepared  by  a  clerk  of  the  probate  court,  and  a  son  of  one  of 
the  witnesses  for  plaintiffs  in  this  case,  from  crude  data  fur- 
nished by  the  defendant,  and  was  O.  K'd.  by  such  clerk  for  con- 
firmation. Across  its  face  is  the  same  endorsement  as  in  Pearl's 
case  as  to  its  examination,  correctness,  release  from  liability  and 
request  by  her  for  confirmation.  This  is  signed  by  Caroline. 
On  January  11,  1900,  Caroline  gave  her  father  a  receipt  in  full 
for  all  claims,  moneys,  etc.,  but  this  receipt  was  not  filed  with  the 
account  which  was  again  confirmed  after  due  advertising,  by 
the  usual  omnibus  entry  on  February  28,  1900.  The  guardian 
never  claimed  any  compensation  as  guardian  of  his  children. 

Both  Pearl  and  Caroline  disclaim  knowledge  of  the  effect 
of  that  to  which  they  consented  in  the  probate  court,  claiming 
that  their  father  said  it  was  a  mere  form.  He  did  so  consider  it. 
In  view,  however,  of  their  knowledge  of  the  general  family  in- 
formation as  to  their  stocks  and  their  own  manifest  intelligence, 
they  must  have  been  able  even  at  that  time  to  understand  the 
general  effect  of  a  simple  explanation,  which  was  all  that  was 
necessary  to  enable  them  to  fully  understand.  It  must  be  pre- 
Rumed  in  accordance  with  the  record  in  the  probate  court  that 
the  probate  judge,  n<?w  their  attorney,  gave  them  such  explana- 
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tion  as  was  necessary  for  them  to  understand  their  rights,  and 
that  he  did  not  permit  wards  entrusted  by  law  to  his  care  to 
sign  papers  in  his  presence  partly  prepared  by  himself  and  his 
clerks,  involving  large  amounts  of  money,  which  were  not  fully 
explained  to  them  by  him.  On  August  7,  1901,  an  entry  was 
made  in  the  probate  court  authorizing  the  guardian  to  transfer 
stock  in  the  V.  S.  Printing  Company  to  Caroline,  and  on  August 
10,  858%  shares  in  such  company,  and  on  August  17,  508  shares 
of  the  U.  S.  Playing  Card  Company  w^ere  transferred  by  the 
guardian  to  her  on  the  books  of  the  company.  The  letters  to 
the  company  pertaining  thereto  were  in  part  written  by  Pearl, 
by  direction  of  her  father. 

At  that  time  Caroline  was  engaged  to  Horace  S.  Stevens. 
The  father,  as  stated  before,  did  not  approve  of  the  man,  and 
believed  that  Stevens'  interest  in  Caroline  was  largely  pecuniary. 
It  seems  to  have  been  assumed  by  all  parties  that  Stevens  at 
that  time  shared  in  the  family  information  as  to  the  vested 
rights  of  the  children  in  valuable  stocks.  To  test  the  extent  of 
such  pecuniary  interests,  if  any,  the  father  proposed  and  Caro- 
line consented  to  the  transfer  by  Caroline  to  her  father  of  all 
her  stocks.  Accordingly  on  August  20,  1901,  such  stocks  were 
indorsed  in  blank  to  her  father.  A  few  days  thereafter,  that  is, 
on  August  29,  1901,  the  defendant  at  his  own  suggestion  pre- 
pared and  signed  a  paper  certifying  that  such  certificates  so 
indorsed  in  blank  were  indorsed  without  consideration,  that 
such  certificates  belonged  to  Caroline,  and  that  he  desired  and 
instructed  such  certificates  to  be  delivered  to  her  at  his  death 
to  hold  as  her  own  property.  Stevens  was  notified  of  the  trans- 
fer of  the  stock  by  Caroline  to  her  father,  but  not  of  the  father's 
declaration.  He  persisted  in  his  suit  for  her  hand,  the  father 
failed  to  dissuade  the  daughter,  and  the  marriage  took  place 
without  his  consent,  on  October  2,  1901. 

In  October,  the  defendant  caused  Caroline's  stock  in  the 
United  States  Playing  Card  Company  so  indorsed  in  blank  to  be 
transferred  to  his  name  on  the  books  of  the  company. 

On  November  15,  1901,  the  father  caused  John,  Kate  and 
Pearl  to  sign  a  paper  in  which  they  acknowledged  that  the  508 
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shares  of  U.  S.  Playing  Card  Company  stock  and  the  858% 
shares  of  U.  S.  Printing  Company  stock  transferred  by  Caro- 
line to  him,  was  known  as  her  property  and  was,  at  his  death, 
to  be  delivered  to  her,  as  would  appear  from  a  written  memo- 
randa by  him  attached  to  the  certificates. 

In  November,  1902,  exchanging  55  shares  of  Caroline's  II.  S. 
Printing  Company  stock  for  50  shares  of  the  Oglesby  Paper 
Company  stock,  which  the  defendant  regarded  as  a  better  in- 
vestment, he  placed  such  stock  in  her  name  on  the  books  of  the 
company,  but  put  the  residue  of  her  U.  S.  Printing  Company 
stock  in  his  own  name.  He  exchanged  55  shares  of  Pearl's  IT.  S. 
Printing  Company  stock 'for  50  shares  of  Oglesby  Paper  Com- 
pany stock,  placing  both  the  residue  of  Pearl's  printing  com- 
pany stock  and  the  Oglesby  Paper  Company  stock  in  her  name 
on  the  books  of  the  company.  He  seems  to  have  done  the  same 
thing  with  regard  to  the  stock  of  his  son,  John,  and  that  of  his 
daughter,  Kate,  or  her  legal  representative.  What  finally  be- 
came of  the  stock  of  his  daughter  Kate  is  not  disclosed  by  the 
evidence. 

On  December  20,  1902,  Caroline,  then  at  Palm  Beach  where 
her  husband  was  running  a  hotel,  being  advised  of  the  transfer 
to  her  father  on  the  books  of  the  company  of  her  printing  com- 
pany and  card  company  stock,  wrote  to  her  father  demanding 
that  it  be  transferred  back  to  her  name  for  the  protection  of 
herself  and  her  children,  stating  however,  that  she  did  ''not 
want  that  money  now  or  the  interest"  thereon. 

In  June,  1903,  Stevens  being  unsuccessful,  terminated  his 
hotel  enterprise  at  Palm  Beach,  came  to  Cincinnati  with  his 
wife,  Caroline,  and  on  the  evening  of  June  13,  1903,  prior  to 
going  to  New  York,  came  by  appointment  of  the  defendant  to 
the  defendant's  house  with  his  wife.  The  same  day  the  de- 
fendant had  seen  S.  A.  West,  an  attorney  and  neighbor  living 
in  the  vicinity,  a  man  of  well  known  veracity  and  integrity,  and 
with  Pearl's  assistance  finding  the  papers  giving  the  necessary 
data  as  to  the  number  of  shares,  names  of  companies,  etc.,  re- 
quested such  attorney  to  draw  up  a  paper  reciting  in  substance 
the  transfer  by  the  defendant  to  Caroline  of  508  shares  of  U.  S. 
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Playing  Card  Company  stock  and  803%  shares  of  United  States 
Printing  Company  stock  and  that  in  consideration  thereof  pos- 
session of  such  stock  was  to  be  held  by  the  defendant  during 
his  life  time  with  a  right  to  collect  all  dividends  and  apply  them 
to  his  own  use;  also  to  vote  and  represent  such  stock  at  all 
meetings  of  the  companies,  to  sell  such  stock  with  the  consent  of 
Caroline  and  reinvest  the  proceeds  thereof,  with  the  absolute 
right  thereto,  if  Caroline  should  die  before  the  defendant,  with- 
out leaving  issue.  No  mention  is  made  in  such  paper  of  the 
Oglesby  Paper  Company  stock  then  in  the  name  of  Caroline. 

Pour  or  five  copies  of  this  instrument,  one  for  each  party, 
were  prepared  by  the  attorney  and  brought  to  the  house  that 
afternoon  or  evening.  There  was  no  secrecy  as  to  what  was  to 
be  done,  other  members  of  the  family  being  in  an  adjoining 
room.  Stevens  and  his  wife  were  asked  by  the  father  to  look 
over  the  instrument.  They  went  into  an  adjoining  room  to  do 
so.  Mrs.  Stevens  came  back  for  some  explanation.  This  was 
given.  She  returned  to  her  husband  in  the  adjoining  room. 
Both  then  came  back  and  without  any  objection,  Caroline  signed 
all  the  copies  of  the  instrument,  S.  A.  West  and  Caroline's  hus- 
band signing  as  witnesses.  Stevens  was  given  one  of  the  papers 
so  signed.  He  took  it  with  him  to  New  York  that  night,  showed 
it  to  his  attorneys  and  put  it  in  his  safe  deposit  box. 

A  few  days  thereafter,  on  June  16,  1903,  the  defendant,  in 
pursuance  of  such  instrument,  transferred  to  Caroline  the  803% 
shares  of  U.  S.  Printing  Company  stock,  and  on  June  18,  1903, 
transferred  to  her  the  508  shares  of  U.  S.  Playing  Card  Com- 
pany stock,  and  so  it  has  remained  until  these  actions  were  com- 
menced. 

On  March  1,  1905,  Pearl  married  without  her  father's  knowl- 
edge, and  returning  home  the  same  day  the  father  caused  S.  A. 
West  to  prepare  papers  pertaining  to  her  508  shares  of  U.  S. 
Playing  Card  Company,  803%  shares  of  U.  S.  Printing  Com- 
pany and  50  shares  of  Oglesby  Paper  Company  stock,  all  of 
which  were  in  her  name  on  the  books  of  the  companies.  Such 
instrument,  like  the  instrument  signed  by  Caroline,  gave  to  the 
defendant  the  same  rights  in  Pearl's  stocks  as  the  paper  signed 
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by  Caroline  gave  to  him  in  regard  to  her  stock,  except  that  the 
Oglesby  Paper  Company  stock  was  not  included  in  Caroline's 
agreement.  A  consideration  of  one  dollar  and  other  good  and 
valuable  considerations  is  recited.  On  March  3d,  1905,  Pearl 
signed  enough  copies  of  this  instrument  for  the  different  com- 
panies and  the  parties.  The  son,  John  G.,  and  Dr.  R.  C.  Belt, 
the  family  physician  living  in  the  neighborhood,  signed  as  wit- 
nesses. Pearl  already  knew  the  purport  of  the  instrument 
which  her  sister  had  signed  and  knew  that  the  instrument  which 
she  signed  was  substantially  of  the  same  effect.  At  the  same 
time  with  the  same  attesting  witnesses  she  signed  a  receipt  in 
full  and  an  acknowledgment  of  full  satisfaction  by  her  father 
for  all  dividends  collected  on  her  stock  in  the  three  different 
companies.  That  day  or  on  the  following  day  at  the  sugges- 
tion  of  her  father,  she  executed  a  will  in  favor  of  her  father. 
In  accordance  with  the  statute  and  rights  apparently  fixed  by 
such  instruments  signed  by  Caroline  on  June  13,  1903,  and 
Pearl  on  March  3,  1905,  the  father  and  his  daughters  with  their 
husbands  have  since  acted,  living  almost  continuously  together, 
and  all  drawing  liberally  in  various  ways  from  circus  profits 
until  the  present  controversy. 

Prom  the  times  after  the  children  severally  became  of  age, 
when  their  respective  stocks  were  put  in  their  several  names  on 
the  books  of  the  companies  dividend  checks  came  to  the  defend- 
ant's house  addressed  to  the  children  severally.  These  dividends 
were  collected  by  the  defendant  by  causing  his  children  from 
time  to  time  to  either  indorse  such  checks  or  execute  powers  of 
attorney  authorizing  him  to  collect  such  checks.  Although  the 
dividends  came  addressed  to  the  children  in  envelopes  of  the 
different  companies,  they  left  such  envelopes  with  their  father's 
mail. 

It  is  probable  that  many  of  these  checks,  powers  of  attorney 
as  well  as  many  of  the  receipts  and  other  papers  signed  by  the 
children  at  home,  except  the  formal  instruments  or  declarations 
of  June  13,  1903,  and  March  3,  1905,  were  not  read  carefully 
by  their  children,  but  signed  by  them  because  their  father  re- 
quested them  so  to  do,  but  they  at  no  time  were  ignorant  that 
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very  valuable  stocks  constantly  increasing  in  value  were  in- 
herited by  them  from  their  mother,  that  they  had  valuable 
rights  therein,  and  although  originally  giving  greater  force  than 
they  now  do  to  their  father's  claim  therein,  never  however 
recognizing  it  as  a  legal  claim  but  only  as  a  moral  claim,  they 
knew  that  the  general  effect  and  purpose  of  the  different  papers, 
receipts,  etc.,  which  they  signed,  was  to  enable  their  father  to 
use  as  his  own,  without  accounting  therefor,  for  their  benefit 
and  his  own  as  he  might  see  fit,  the  dividends  which  were  being 
paid  on  such  stock,  and  they  fully  acquiesced  in  what  he  was 
doing.  Such  knowledge,  acquiescence  and  consent  existed  in 
some  degree  immediately  after  they  emerged  from  infancy,  and 
increased  as  they  became  older  and  became  more  acquainted 
with  the  value  of  personal  ownership  and  control  of  such  prop- 
erty. It  can  not  be  presumed  that  after  their  marriage  the 
daughters,  especially  the  youngest,  although  their  father  was 
their  trusted  agent,  relied  wholly  upon  him  for  advice  and  coun- 
sel as  to  their  pecuniary  .interest  and  the  effect  of  what  they 
had  done  and  what  they  were  doing,  or  that  their  acquiescence 
in  their  father's  use  of  their  property,  without  expectation  on 
either  side  of  an  accounting  therefor,  was  not  influenced  by  con- 
siderations of  actual  and  anticipated  profits  to  themselves  and 
their  husbands  as  members  of  their  father's  household  and  par- 
takers in  the  incidental  profits  of  their  father's  business,  or  by 
considerations  of  high  moral  duty  from  which  they  now,  by  rea- 
son of  their  father's  marriage,  consider  themselves  discharged. 

Law  op  the  Case. 

Nearly  three  hundred  pages  of  })rinted  briefs  have  been  sub- 
mitted by  counsel,  largely  devoted  to  a  discussion  of  the  law  of 
the  ease.  Comment  on  all  of  the  cases  cited  would  uselessly 
liMiorthen  the  present  opinion  necessarily  long. 

The  Original  Equitable  Estate  op  Dependant. 

The  transfer  of  stock  made  by  the  defendant  to  his  wife,  ac- 
cording to  his  own  testimony  although  incompetent  in  regard 
thereto  under  Section  5242,  Revised  Statutes,  differed  in  no  ma- 
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terial  respect  from  the  transfers  and  conveyances  ordinarily 
made  by  a  husband  to  his  wife  for  the  protection  of  the  family. 
No  enforcible  legal  or  equitable  interest  in  such  cases  is  intended 
to  remain  in  the  husband.  Any  enforcible  interest  of  the  hus- 
band would  defeat  the  object  of  the  transfer  in  the  event  of 
financial  disaster.  For  all  future  benefit  to  himself  he  relies 
on  that  control  which  mutual  love,  confidence  and  interest  is 
expected  to  give  him  when  needed  and  in  which  he  is  rarely 
disappointed  when  in  need.  If  death,  or  mental  or  physical  in- 
capacity destroys  the  wife's  power  to  answer  to  such  request, 
the  law  can  not  enforce  it.  In  a  high  moral  sense  the  husband 
may  have  a  right  to  such  expectancy,  but  the  wife's  legal  repre- 
sentatives are  in  law  the  sole  judges  as  to  whether  the  husband 
has  f orefeited  such  right,  or  to  what  extent  it  is  to  be  recognized. 
In  the  present  case,  even  if  the  defendant  at  the  death  of  his 
wife  had  an  enforcible  equitable  interest  in  the  Russell  &  Morgan 
stocks,  he  is  barred  from  asserting  it,  first  by  a  failure  within 
any  possible  statutory  period  of  limitation  to  institute  a  suit 
therefor;  and  second,  by  permitting  such  stocks  to  be  treated 
as  his  wife's  estate  and  subsequently  and  voluntarily  receiving 
them  as  guardian  of  his  children,  and  formally  accounting  there- 
for as  such.  15  A.  d'  E.  Ency.,  2d  Ed.,  76;  In  re  Camp,  10*  N. 
Y.  St.,  141;  In  re  Cloud,  Goebel,  177;  McAllister  v.  Omstead, 
20  Tenn.,  210;  Lessee  of  Merritt  v.  Horn,  5  0.  S.,  307;  In  re 
Morrison,  5  Pa.  Dis.  Rep.,  571. 

Dependant's  Distribitive  Share  in  His  Wipe's  Estate. 

As  to  any  distributive  share  therein,  the  statute  of  limitations 
under  any  possible  construction,  now  bars  an  action  for  the  re- 
covery thereof,  and  the  defendant  himself  having,  with  full 
knowledge,  included  all  the  stocks  in  his  inventory  as  guardian 
and  in  his  accounts  now  final  and  unimpeachable  by  himself  or 
his  wards,  is  barred.  Braideyi  v.  Mercer,  44  O.  S.,  341 ;  Wood- 
mansee  v.  Woodman^ee,  36  0.  S.,  18;  Errett  v.  Tlowert,  78  0.  S., 
109. 

It  may  be  conceded  as  stated  in  Cox  v.  John,  32  0.  S.,  532-544, 
in  regard  to  administrators,   that  the  settlement  had  relation 
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only  to  the  account  between  the  administrator  and  the  estate  and 
not  to  the  state  of  the  accounts  between  him  and  the  several 
distributees,  biit  this  is  suflScient  to  preclude  the  defendant  from 
now  claiming  that  what  he  accounted  for  as  the  ward's  estate 
was  in  fact  not  so,  but  in  fact  his  property  by  reason  of  a  prior 
right. 

Although  any  original  beneficial  or  distributive  interest  of 
the  defendant  in  his  wife's  stock  is  now  unenforcible,  they  must 
still  be  considered  as  causes  if  not  the  causes  and  adequate  causes 
of  plaintiffs'  acquiescing  in  their  father's  use  of  the  dividends 
from  such  stock,  and  therefore  to  that  extent  an  elimination  of 
the  causes  claimed,  i.  e.,  misunderstanding  of  fact  and  law,  un- 
due influence  and  domination.  It  is  true  that  during  plaintiffs' 
infancy  and  possibly  for  some  time  afterwards,  it  was  natural 
that  plaintiffs  should  give  greater  force  to  their  father's  claim, 
but  there  is  no  evidence  whatever  that  after  they  became  of  age 
they  ever  regarded  their  father  as  having  an  enforcible  claim 
upon  their  stocks  by  reason  of  any  beneficial  or  other  interest 
created  or  recognized  by  their  mother  in  their  father's  favor, 
nor  that  their  conduct  was  in  any  way  influenced  by  being  led 
to  believe  that  he  had  any  equitable  or  distributive  interest 
therein,  enforcible  in  any  other  manner  than  by  an  appeal  to 
their  own  consciences.  The  most  that  plaintiffs  can  claim  from 
the  evidence  is  that  they  gave  the  mattejr  little  thought,  but  what 
thought  they  did  give  was  in  recognition  of  a  mere  moral  right, 
or  mere  filial  duty. 

The  Account  of  the  Guardian. 

The  fact  that  the  guardian's  inventory  and  account  are  now 
conclusive  between  the  parties,  and  can  not  be  impeached,  pre- 
cludes the  plaintiffs  from  the  recovery  of  any  dividends  not  in- 
cluded in  the  final  accounts. 

Upon  the  settlement  of  the  account  of  the  guardian  by  the 
probate  court  after  plaintiffs  became  of  age,  the  former  legal 
relation  of  trustee  and  beneficiary  existing  between  them  ceased, 
and  the  relation  of  debtor  and  creditor  arose,  or  such  other 
relation  as  the  parties  saw  fit  to  create.     Woerner  on  Otiardiuns, 


NISI  PRIUS  REPORTS— NEW  SERIES.  27 

1910.]  Lamkin  v.  Robinson. 


Section  109 ;  15  A.  &  E,  E^icy.  of  Law,  page  81 ;  Angell  on  Lm- 
itations,  Sixth  Ed.,  175;  Lambert  v.  BUlheimer,  125  Ind.,  519; 
Coleman  v.  Willi,  46  Mo.,  236;  Jones  v.  Jones,  91  Ind.,  376; 
Wilmorfing  v.  Russ,  33  Conn.,  67;  Oreen  v.  Johnson,  3  Gill  & 
John.  (Md.),  389;  Humphreys  v.  Mattoon,  43  Iowa,  556;  Davis 
V.  Ford,  7  O.,  part  2,  104;  Lease  v.  Downey,  9  C.  C,  480. 

Consequently  as  decided  in  the  foregoing  cases,  unless  created 
subsequently  by  action  of  the  parties,  the  guardian  after  the 
ward  becomes  of  age  is  not  the  trustee  of  a  continuing  or  sub- 
sisting trust. 

It  follows,  therefore,  that  as  to  amounts  shown  to  be  due  by 
the  accounts  settled  the  relation  of  debtor  and  creditor  alone  was 
created  between  plaintiffs  and  defendant.  A  permissive  use  of 
specific  chattels  as  well  as  of  real  property  as  distinct  from  a 
use  under  a  claim  of  adverse  title,  is  not  within  the  statute  of 
limitations,  but  there  can  be  no  such  thing  as  a  permissive  use 
of  a  mere  credit,  i.  «.,  of  that  for  which  one  is  only  chargeable  in 
the  relation  of  debtor  and  creditor,  such  as  to  preclude  the  opera- 
tion of  the  statute  of  limitations. 

The  accounts  filed  by  the  guardian  did  not  attempt  to  ac- 
count for  the  stocks  of  the  wards,  only  for  the  money  received 
therefrom.  Except  where  such  stocks  have  been  lawfully  re- 
duced to  cash  by  the  guardian  they  remain  as  the  corpus  of  the 
ward's  estate  not  reduced  to  cash  and  not  proper  items  of  ac- 
iH)unt.  No  matter  how  long  the  guardian,  after  the  ward  be- 
comes of  age,  may  retain  possession  of  said  stock,  so  long  as 
such  possession  can  be  considered  as  merely  permissive,  or  as 
being  under  a  trust  created  expressly  or  impliedly  by  the  par- 
ties, and  there  is  no  conversion  or  claim  of  adverse  title,  the 
statute  of  limitations  does  not  begin  to  run  against  their  recovery. 

Whether  the  dividends  collected  by  virtue  of  such  passession 
would  be  stamped  with  the  same  character  or  as  a  debt,  or 
whether  there  was  to  be  any  account  therefor,  would  depend  on 
the  circumstances  of  the  case. 

In  considering  cases  construing  the  statute  of  limitations,  it 
must  be  remembered  that  the  statute  of  limitations  before  1831 
applied  to  actions  at  law,  but  that  our  present  statutes,  as  part 


28     HAMILTON  COUNTY  COMMON  PLEAS. 

Lamkin  v.  Rabinson.  [Vol.10  (N.S.) 

of  the  code  adopted  in  1853,  is  applicable  to  all  civil  actions 
whether  formerly,  legal  or  equitable.  Doyle  v.  West,  60  O.  S., 
438-445 ;  Brya7it  v.  Sullivan,  48  0.  S.,  205. 

It  is  true  that  while  it  may  be  considered  that  the  Legislature 
intended  to  limit  all  civil  actions  upon  whatever  cause  of  ac- 
tion founded  except  as  expressly  provided,  nevertheless  the  stat- 
ute proceeds  to  enumerate  the  causes  of  action  to  which  particu- 
lar limitations  of  time  are  to  apply,  and  if  a  cause  of  action  or 
graund  of  action  is  not  within  such  enumeration  reasonably 
construed,  as  for  example  an  action  brought  on  a  domestic  judg- 
ment, or  in  mandamus,  the  statute  like  any  other  statute  is  inap- 
plicable and  should  not  by  forced  or  strained  construction  be  ap- 
plied thereto.  Graham  v.  Simon,  Admr.,  76  0.  S.,  77 ;  Chinn  v. 
Trustee,  32  0.  S.,  236. 

Common  law  presumptions  or  equitable  principles  of  laches 
as  the  case  may  be,  are  then  the  only  limitations.  When  the 
statute  fairly  applies  there  is  no  injustice  in  enforcing  its  pro- 
visions. 

As  stated  in  Wood  v.  Carpenter,  101  U.  S.,  135-143: 

**  Statutes  of  limitation  are  vital  for  the  welfare  of  society 
and  are  favored  in  the  law.  They  are  found  and  approved  in 
all  systems  of  enlightened  jurisprudence.  They  promote  repose 
by  giving  security  and  stability  to  human  affairs.  An  important 
public  policy  lies  at  their  foundation.  They  stimulate  to  activ- 
ity and  punish  negligence.  While  time  is  constantly  destroying 
the  evidence  of  rights  they  supply  its  place  by  a  presumption 
which  renders  proof  unnecessary.  Mere  delay  extending  to 
the  limit  prescribed  is  itself  a  conclusive  bar.  The  bane  and 
the  antidote  go  together.'' 


The  Final  Accounts. 

The  amounts  shown  by  the  guardian's  final  accounts  as  due  to 
plaintiffs  could  have  been  recovered  by  them  in  an  action  at  law, 
The  defendant  was  a  statutory  trustee.  His  duties  are  defined 
by  statute.  While  the  ordinary  equitable  rules  applicable  to 
anjr  trustee  are  in  a  general  sense  applicable  to  him,  such  rules 
are  subordinate  to  the  statute.  Section  6269  casts  upon  the 
guardian,  upon  the  expiration  of  his  trust,  a  statutory  duty  to 
pay  to  the  proper  person  all  the  estate  of  his  ward. 
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As  a  mere  statutory  liability  an  action  to  enforce  such  duty 
would  be  barred  by  Section  4976  of  the  Revised  Statutes  in  six 
years. 

It  is  claimed  that  the  confirmation  of  the  guardian's  account 
has  the  force  and  effect  of  a  judgment.  Its  effect  is  purely 
statutory,  and  the  statute,  Section  6284,  simply  gives  it  a  con- 
clusive effect  as  to  the  amount  due,  i.  e.,  **suoh  settlement  shall 
be  final  between  him  and  his  ward,"  except  as  expressly  pro- 
vided. Such  statutory  effect  might  not  be  given  to  it  in  the 
federal  court.     Pulliam  v.  Ptdliam,  10  Fed.,  23-27. 

Sections  6175,  6187  and  6190,  although  providing  more  lib- 
erally for  the  opening  of  the  settled  accounts  of  an  administra- 
tor, by  necessary  implication  makes  such  settled  accounts  con- 
clusive between  the  administrator  and  the  estate,  except  as  pro- 
vided by  the  statutes.     McAfee  v.  McPhillips,  25  0.  S.,  374. 

That  the  power  of  the  probate  court  to  order  payment  of 
amounts  shown  tojbe  due  is  different,  or  must  be  differently 
exercised,  and  that  any  such  order  has  a  different  effect  in  cases 
of  administrators  and  in  cases  of  guardians,  may  be  conceded 
for  the  purposes  of  this  case,  as  there  was  no  such  order  of  the 
probate  court  in  this  case.  The  scope  in  regard  to  such  orders 
of  Sections  6020  and  6187  as  to  administrators,  and  Sections 
6269  and  6275  as  to  guardians,  and  the  cumulative  remedy  pro- 
vided by  Section  6195,  applicable  to  both,  need  not  therefore  be 
considered. 

If  the  law  be  that  the  settling  of  the  final  account  of  an  admin- 
istrator must  be  followed  by  a  general  order  of  distribution,  and 
that  in  the  case  of  the  guardian  no  order  of  distribution  is  nec- 
essary before  a  suit  can  be  brought  by  a  distributee,  the  settled 
accounts  in  either  case  so  far  as  conclusive  are  equally  so.  As 
to  the  administrator  the  duty  to  pay  arises  expressly  by  reason 
of  the  order,  and  as  to  the  guardian,  expressly  by  reason  of  Sec- 
tion 6269  without  any  order.  The  liability  created  so  far  as  the 
statutes  of  limitation  are  applicable  thereto,  must  be  regarded 
as  similar  in  both  cases;  i.  e.,  statutory. 

An  account  settled  under  the  statutes  is  not  analogous  to  an 
account  stated.  The  latter  implies  consent  of  both  parties. 
L€ake  V.  Le(dce,  75  Va.,  792. 
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A  finding  of  fact  or  amount  due  in  an  equitable  proceeding 
wherein  issues  pertaining  thereto  between  parties  have  been 
judicially  determined,  although  conclusive  is  not  a  judgment. 
Doyle  V.  Wesiy  60  O.  S.,  438;  Males  v.  Murray,  7  N.  P.,  615; 
Black  on  Judgments,  Section  3,  115. 

Much  less  therefore  can  an  account  settled  in  an  ^x  parte  pro- 
ceeding be  classed  as  a  judgment. 

It  is  claimed  that  such  settled  account  is  a  specialty. 

In  the  case  of  Stockwell  v.  Coleman,  10  0.  S.,  33,  it  was  held 
that  an  action  in  this  state  upon  a  judgment  of  a  justice  of  the 
peace  of  Indiana  was  an  action  upon  a  specialty,  because  such 
a  judgment  in  that  state  was  a  specialty  and  full  faith  and 
credit  thereto  must  be  given  to  it  here,  and  that  a  right  of  ac- 
tion accrued  upon  the  rendition  of  a  judgment.  Subsequently, 
as  stated  in  Tyler  v.  Winslow,  15  0.  S.,  364-368,  it  was  decided 
in  Indiana  that  a  judgment  of  another  state  (in  one  case  Ohio 
itself),  was  not  a  specialty.  Kimball  v.  Whitney,  15  Ind.,  280; 
Niblack  v.  Ooodman,  67  Ind.,  174-181. 

In  the  case  of  Tyler,  Excr.,  v.  Wih^Mow,  15  0.  S.,  364,  and  Todd 
v.  Crumb,  5  McLean,  172,  and  Graham  v.  Simon,  76  0.  S.,  77,  it 
has  been  held  that  there  was  no  accrual  of  a  cause-  of  action  upon 
the  rendition  of  a  judgment,  within  the  meaning  of  any  of  the 
causes  of  actions  enumerated  in  the  statutes  of  limitation. 

In  Fries  v.  Mack,  33  0.  S.,  52,  the  court  said  that  it  would  so 
hold  if  necessary.  In  all  of  such  cases,  even  in  Stockwell  v. 
Coleman,  wherever  the  subject  is  mentioned  it  is  said  that  in  the 
ordinary  sense  of  the  term,  specialty  does  not  include  judgment, 
and  only  by  a  forced  construction  can  it  be  so  considered. 

In  Doyle  v.  West,  60  0.  S.,  438,  by  way  of  dicta  in  discussing 
the  finding  of  the  amount  due  in  a  foreclosure  suit,  the  court 
says  that  **  there  is  much  authority  for  saying  that  it  is  an  ac- 
tion on  a  specialty,''  citing  Stockwell  v.  Colemxin,  10  0.  S.,  33, 
Fries  v.  Mack,  33  O.  S.,  52,  **  though  it  certainly  is  not  literally 
accurate  to  call  a  foreign  judgment  or  the  finding  of  an  amount 
due  a  specialty,''  *'the  usual  definition  of  specialty  being  an 
instrument  under  seal.'* 

The  original  reasons  given  for  finding  an  action  on  a  judg- 
ment or  amotmt  due  to  be  an  action  upon  a  specialty  having  been 
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so  completely  discredited,  such  reasons  are  certainly  not  suffi- 
cient to  find  the  account  of  a  guardian  or  administrator  as  set- 
tled by  the  probate  court  to  be  a  specialty,  nor  the  right  of  action 
which  accrued  thereon  to  be  the  accruing  of  a  cause  of  aetion 
upon  a  specialty,  nor  has  it  ever  been  so  considered. 

There  is  more  reason  for  saying  that  an  action  thereon  is  '*for 
other  relief  not  otherwise  provided  for,"  to- wit j  upon  a  debt 
evidenced  by  record,  Oraham  v.  Simon,  76  0.^  S.,  77-82,  referring 
to  Doyle  v.  West,  60  O.  S.,  438,  except  that  following  the  ex- 
ample of  the  Supreme  Court  on  page  445  in  Doyle  v.  West,  in 
limiting  Tyler's  Executors  v.  Winslow,  15  0.  S.,  364,  to  the  cases 
identical  therewith  in  facts,  in  the  consideration  of  a  cause  or 
ground  of  action  which  they  could  not  definitely  place  in  either 
of  two  enumerated  classes,  the  case  of  Doyle  v.  West  should  be 
likewise  limited,  and  the  mere  confirmation  of  a  guardian's  ac- 
count in  an  ex  parte  proceeding  to  which  the  statute  gives  only 
a  certain  designated  effect,  should  not  be  put  on  the  basis  of  a 
finding  of  an  amount  due  in  an  equitable  proceeding  wherein 
there  are  adversary  parties  and  pleadings. 

Especially  is  this  so  as  an  action  on  such  settled  account  has 
always  been  considered  as  an  action  an  account,  to- wit,  on  an 
implied  contract,  the  amount  thereof  having  or  not  having  been 
conclusively  determined,  dependent  upon  the  statutes.  Woer- 
ner  on  Guardians,  Section  109;  15  A,  &  E,  Ency,,  page  81; 
Angell  on  Limitations,  6th  Ed.,  175;  Oreen  v.  Johnson,  3  Gill 
&  John.,  389;  Lofton  v.  Tanney,  13  Pet,  381-385;  Kane  v. 
Bloodgood,  7  Johns  Ch.,  90-113 ;  Coleman  v.  Willi,  46  Mo.,  236 ; 
Jones  V.  Jones,  91  Ind.,  378;  Lambert  v.  Billheimer,  125  Ind., 
519 ;  Humphrey  v.  Mattoon,  43  la.,  556 ;  Davis  v.  Ford,  7  0.,  pt. 
2,  104;  Lease  v.  Downey,  5  C.  C,  480;  Owen  v.  Watts,  24  S. 

C,  76. 

Nor  can  the  so-called  wintering  book  kept  by  the  defendant 
be  considered  as  an  account  between  the  plaintiffs  and  the  de- 
fendant, nor  the  entries  therein  as  credits  upon  such  accounts- 
for  the  purpose  of  precluding  the  application  of  the  statute  of 
limitations.  Such  wintering  book  must  be  considered  in  the 
sense  in  which  it  was  kept,  i.  e,,  simply  a  memorandum  of  ex- 
peiditures  by  the  defendant,  and  whether  the  different  receipts 
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and  releases  by  the  plaintiffs  are  to  be  given  effect  as  such  or 
not,  they  must  be  considered  in  determining  whether  the  defend- 
ant recognized  any  continuing  liability  to  plaintiffs  and  made 
such  entries  accordingly,  or  whether  plaintiffs  and  defendant  in 
any  way  recognized  the  expenditures  by  such  entries  as  credits 
up)on  any  continuing  indebtedness.  • 

The  evidence  shows  very  clearly  that  neither  the  plaintiffs 
nor  the  defendant  so  considered  such  book  or  the  entries  therein. 

It  follows  therefore  that  the  right  to  recover  the  credits  in 
favor  of  the  wards  shown  by  the  final  accounts  of  the  guardian 
was  barred  in  six  years  after  the  right  of  action  accrued  thereon, 
both  as  a  statutory  liability  and  as  a  liability  existing  upon  an 
account. 

It  might  have  been  argued  that  the  final  account  of  the  guard- 
ian, signed  and  sworn  to  by  him  independently  of  any  statutory 
effect  given  to  it  or^  its  confirmation,  constituted  a.  written  ac- 
knowledgment of  the  amount  shown  to  be  due  by  such  account, 
and  was  therefore  a  written  agreement  to  pay  the  balance  in  ac- 
cordance with  the  rule  laid  down  in  Deermg  v.  Miller,  9  C.C. 
(N.S.),393.  affirmed  64  0.  S.,  548,  and  the  cases  cited  there- 
in; and  that  therefore  the  fifteen  year  limitation  applies  to  an 
action  for  recovery  of  the  balance  shown  to  be  due.  On  the 
other  hand  it  might  be  argued  that  the  guardian  in  sign- 
ing and  swearing  to  his  account  was  performing  a  statutory 
duty  and  as  to  any  other  than  its  statutory  effect  such  written 
acknowledgment  so  far  as  evidence  of  an  agreement  to  pay  or 
admission  of  amount  due,  must  be  taken  in  connection  with 
plaintiffs'  written  contemporaneous  acknow^ledgment  of  satis- 
faction, and  further  that  such  satisfaetion  given  with  the  sanc- 
tion and  the  approval  of  the  probate  court,  charged  with  the 
duty  of  protecting  its  wards  and  indorsed  on  the  accounts  at 
the  time  of  filing,  possibly  therefore  became  an  unimpeachable 
part  of  such  settlement.    Lindsay  v.  Lind.say,  28  0.  S.,  157-164. 

A  receipt  in  full  satisfaction,  without  actual  payment,  can 
be  explained  and  if  the  circumstances  show  such  to  have  been 
the  intention,  has  been  held  operative  immediately  as  a  gift 
voidable  only  upon  the  same  conditions  as  a  gift,  but  otherwise 
valid  as  a  release.  Holmes  v.  Holmesy  129  Mich.,  412;  Varp^et^Br 
V.  Sdule,  88  N.  Y.,  251. 
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If  the  release  recites  consideration,  such  recital  for  some 
purposes  can  be  contradicted,  i.  e.,  in  an  action  to  recover 
such  consideration,  but  mere  failure  to  pay  does  not  of  it- 
self defeat  the  operative  words  of  the  release.  Shehy  v.  Cun- 
ningham, 81  0.  S.,  289. 

If  there  is  no  recital,  consideration  can  be  shown  aliunde.  In 
this  case  the  constructive  waiver  of  compensation  by  the  guard- 
ian is  probably  a  technical  although  inadequate  consideration. 
Such  questions,  however,  have  not  been  argued  and  are  there- 
fore merely  referred  to. 

Conceding  the  facts  to  be  as  plaintiffs  claim,  such  releases  and 
receipts  were  not  simply  voidable,  but  void,  and  from  the  time 
of  the  settlement  of  the  accounts  plaintiffs  had  a  right  of  action 
at  law  {Perry  v.  O'Neil,  78  O.  S.,  200).  Although  such  re- 
leases and  receipts  have  not  the  conclusive  effect  intended  by  the 
defendant,  under  the  real  facts  in  this  case  they  must  be  con- 
sidered as  evidence  of  plaintiffs'  knowledge  of  their  rights  and 
of  the  character  and  value  of  their  estate,  and  making  due  allow- 
ance for  the  effect  of  fiduciary  and  confidential  relations,  they 
must  further  be  considered  as  evidence  of  the  permissive  char- 
acter of  their  father's  use  of  such  balance  shown  by  the  ac- 
counts for  his  own  benefit  and  in  connection  with  such  use  as  a 
repudiation  of  any  trust. 

Under  the  doctrine  referred  to  in  Long  v.  Mulford,  17  0.  S., 
485-509,  Newton  v.  Taylor,  32  O.'  S.,  399-413,  equity  sometimes 
engrafts  a  trust  ex  maleficio  upon  the  title  or  possession  of 
property  obtained  by  wrongful  or  fraudulent  means,  but  only 
where  the  title  or  possession  is  consistent  with  the  existence  and 
continuance  of  a  trust,  and  where  there  is  no  adequate  remedy  at 
law,  is  a  trust  such  a  subsisting  and  continuing  trust  as  is  ex- 
pressly exempt  from  the  statute  of  limitations.  Pashall  v.  Hin- 
derer,  28  O.  S.,  568-578;  Carpenter  v.  Canal  Co.,  35  0.  S.,  307- 
317. 

If  the  releases  and  receipts  in  full  satisfaction  in  this  case  were 
void,  necessarily  no  trust  was  raised,  because  the  original  relation 
of  debtor  and  creditor  created  by  the  accounts  and  the  coming  of 
age  of  the  minors  was  not  disturbed  and  plaintiffs  had  an  ade- 
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quate  remedy  at  law  until  barred  by  the  statute.  If  such  releases 
and  receipts  were  simply  voidable  and  if  relief  therefrom  could 
be  given  only  in  equity  and  only  upon  the  theory  of  a  trust 
ex  nudeficio,  any  title  so  obtained  by  the  defendant  to  the  balance 
shown  by  the  accounts,  under  the  circumstances  .of  the  case,  was 
acquired  in  connection  with  a'  repudiation  of  the  continuance  of 
any  trust,  and  so  far  as  such  title  was  obtained  by  fraud  or  undue 
influence,  the  statute  began  to  run  upon  the  discovery  of  the  facts 
or  termination  of  the  undue  influence.  If  the  statute  has  not 
barred  relief,  a  court  of  equity  would  still  have  to  consider  con- 
flicting equities,  and  determine  whether  under  all  the  circum- 
stances such  trust  should  now  be  enforced. 

The  Corpus  op  the  Case. 

As  to  the  stocks  themselves,  i.  e.,  the  corpus  of  the  wards'  es- 
tate, not  the  mere  pecuniary  credit  existing  in  favor  of  the  wards 

as  against  the  guardian,  different  circumstances  exist. 

It  is  not  necessary  to  discuss  a  case  where  after  the  wards  had 
become  of  age  and  after  the  accounts  had  been  settled  the  guard- 
ian completely  converted  such  stock  to  his  own  use,  because 
such  are  not  the  facts  of  this  case. 

The  stocks,  except  as  ordered  by  this  court,  are  now  in  the 
name  of  the  wards  who  now  have  the  legal  title  thereto.  The 
guardian  shortly  after  the  wards  became  of  age  so  placed  the 
stocks.  It  is  true  that  prior  to  the  marriage  of  Caroline  her  stock 
was  put  in  her  father's  name,  but  at  her  request  they  were  again 
put  in  her  name,  so  that  such  temporary  trust  or  conversion  hav- 
ing been  eliminated  by  the  parties  themselves,  may  be  ignored. 
It  was  never  intended  by  the  parties  that  such  transaction  should 
change  the  relation  of  either  of  the  parties  to  such  stocks  as  be- 
tween themselves.  If  either  had  any  intention  it  was  abandoned. 
The  stocks  of  Caroline,  therefore,  except  as  they  may  be  af- 
fected by  her  agreement  of  June  13,  1903,  may  be  regarded  as  al- 
ways having  been  and  being  now  her  stocks.  The  stocks  of  Pearl 
have  always  been  in  her  name  since  she  became  of  age,  and  except 
as  affected  by  her  agreement  of  March  3,  1905,  may  be  considered 
as. her  stocks.  Except  as  affected  by  such  agreements  or  by  the 
acts  and  conduct  of  the  plaintiffs,  the  plaintiffs  have  each  of  tliem 
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always  been  and  are  now  entitled  to  the  dividends  upon  sneh 
stocks. 

The  Agreements. 

In  considering  the  effect  of  the  agreements  of  June  13.  1903, 
and  March  3,  1905,  while  the  conditions  surrounding  the  making 
of  the  two  agreements  vary,  yet  for  the  purposes  of  this  case 
they  may  be  regarded  as  very  similar.  Caroline,  although 
younger,  was  more  independently  situated  and  less  liable  to  the 
influence  of  her  father  than  Pearl.  Notwithstanding  their  gen- 
eral and  even  particular  knowledge  of  their  estates  and  the  con- 
siderations already  received  and  expected  to  be  received  from 
their  father,  and  although  they  had  willingly  acquiesced  up  to 
that  time  in  their  father's  claim  of  right  to  use  as  his  own  the 
dividends  from  such  stock,  and  at  that  time  had  no  intention  of 
depriving  him  of  the  future  use  of  such  dividends,  believing  that 
his  use  of  such  dividends  whether  for  his  own  use  or  theirs,  had 
inured  and  would  inure  to  their  own  ultimate  benefit,  never- 
theless he  was  their  father  and  had  been  their  guardian,  and 
had  been  allowed  by  them  to  manage  their  estates  as  he  saw  fit, 
and  had  or  should  have  had  a  more  intimate  knowledge  of  the 
value  to  him  and  detriment  to  them,  of  the  agreements  which  he 
asked  them  to  sign,  and  of  the  possible  effects  to  them  of  such 
agreements  under  the  ordinary  viccissitudes  of  life.  Although 
they  had  been  of  age  several  years  when  such  agreements  were 
signed  and  had  married  with  their  father's  disapproval,  they  had 
no  reason  to  distrust  him  in  business  matters.  He  had  been 
generous  in  his  financial  dealings  with  them,  but  so  had  they 
been  towards  him.  Each  in  his  or  her  way  was  not  unmindful 
of  the  other's  welfare.  He  had  no  intention  of  defrauding 
them  or  of  taking  any  undue  advantage  of  them,  but  believed 
that  his  children's  welfare  under  the  circumstances  existing,  was 
best  served  by  keeping  control  of  their  estates  and  using  the 
dividends  for  the  advancements  of  their  present  and  future 
interests  through  the  present  advancement  of  his  own.  They  ac- 
quiesced in  such  belief  and  signed  the  papers  which  would  carry 
out  such  scheme  without  any  further  personal  signatures  on  their 
part.     Occupying,  however,  such  a  relation  toward  the  plaintiffs 
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the  defendant  failed,  although  not  intentionally,  in  his  duty  to- 
ward them  in  having  them  sign  papers  which  if  not  revocable, 
would  preclude  them  no  matter  what  happened  or  what  he  might 
do,  from  in  any  way  exercising  any  control  over  their  estate  or  re- 
ceiving any  benefit  therefrom  until  after  his  death. 

Certain  arbitrary  rules  have  been  urged  both  by  the  plaintiffs 
and  defendant,  such  as  the  presumption  of  emancipation  by 
marriage  or  in  o^ie  year  after  the  wards  become  of  age,  and  as 
to  the  effect  of  a  conveyance  from  a  child  to  a  parent  as  distinct 
from  the  parent  to  the  child  and  the  recitals  of  consideration  in 
the  agreements,  but  as  has  been  well  said,  except  where  rules 
are  laid  down  by  statute,  a  court  of  equity  is  not  procrustean  in 
its  methods  and  refuses  to  be  shackled  in  its  administration  of 
justice  by  any  arbitrary  rules.  For  a  court  of  equity  to  deter- 
mine a  case  upon  a  mere  arbitrary  rule,  unless  statutory,  shows  a 
want  of  conviction  as  to  the  real  justice  of  its  decree. 

The  relation  of  confidence  or  dependence  between  parent  and 
child  and  the  obligations  of  support,  vary  at  different  times  in 
life.  That  condition  which  nature,  family  and  legal  duty  creates 
at  one  time  in  life  may  be  reversed  at  a  later  period.  Equity 
recognizes  the  presumption  arising  from  casual,  arbitrary  or 
other  conditions,  but  as  presumptions  only.  P^quity  ignores 
the  mere  form  in  which  transactions  may  be  cast  and  looks 
only  to  the  substance  and  effect.  In  equity  the  status  of  trustee 
and  beneficiary,  of  dependence  and  of  confidence  does  not  neces- 
sarily cease  to  have  its  influence  immediately  upon  the  deter- 
mination of  such  status  at  law.  So  long  as  there  is  the  slightest 
presumption  that  such  influence  remains,  dealings  between  par- 
ties subject  thereto  can  not  be  too  closely  scrutinized.  Such  deal- 
ings are  absolutely  necessary  in  some  cases  to  preserve  estates 
from  sacrifice.  No  one  except  the  former  trustee,  especially 
where  family  ties  exist,  may  have  sufficient  interest  in  the  bene- 
ficiary or  have  sufficiept  knowledge  of  the  facts  to  do  what  is 
necessary;  but  the  highest  sense  of  honor,  good  faith  and  fair 
dealing  is  required  to  be  exercised  by  the  party  occupying  the 
superior  position.  Full  disclosure  and  realization  not  only  of 
facts  but  of  the  law,  and  absolute  equality  of  freedom  of  action 
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is  required,  otherwise  an  unjust  transaction  will  be  presumed 
to  be  had  by  undue  influenee  and  will  be  set  aside.  No  case  cited, 
except  such  as,  independently  of  statutory  provision  abso- 
lutely prohibits  such  dealings  can  state  the  duty  of  the 
trustee  too  strongly.  An  unanticipated  benefit  to  the  person 
charged  in  any  way  with  such  duties  to  another,  or  an  unantici- 
pated detriment  to  the  other  should  be  sufficient  to  cast  the  bur- 
den of  showing  that  the  original  transaction  was  absolutely 
fair,  open  and  beneficial  to  the  injured  party  at  the  time  it  was 
made.  At  the  same  time  it  must  be  remembered  that  such  rules 
must  be  applied  in  accordance  with  the  circumstances  of  the  case. 
Equity  permits  of  no  arbitrary  rules,  except  when  a  statute  in- 
tervenes. There  are  cases  in  which  honest  trustees  have  suffered 
in  dealing  with  dishonest  beneficiaries.  Equity  examines  the 
real  facts  as  to  such  cases,  and  sustains  or  sets  aside  such  trans- 
actions in  accordance  therewith.  This  in  no  way  detracts  from 
the  rule  that  trustees  can  not  contract  or  deal  directly  or  indi- 
rectly, no  matter  how  circuitously,  with  themselves.  Caldwell  v. 
Caldwell,  45  0.  S.,  512 ;  Peaih  v.  Longworth,  27  0.  S.,  159-195. 

It  applies  only  where  parties  are  at  law  capable  of  dealing 
with  each  other,  but  by  reason  of  the  relation  existing  are  not 
permitted  so  to  do  except  upon  terms  approved  by  the  highest 
sense  of  honor. 

A  transaction  between  persons  between  whom  confidential  rela- 
tions, inequality  of  freedom  of  action,  or  inequality  of  knowledge, 
or  opportunity  of  knowledge  exists,  while  not  necessarily  void, 
nevertheless  after  such  relation  is  clearly  established  if  the  terms 
of  the  transaction  seem  to'  be  unfair,  there  is  a  presumption  of 
fact  more  or  less  strong  in  accordance  with  the  actual  character 
of  such  relation,  that  advantage  thereof  was  taken,  which  how- 
ever can  be  rebutted  by  showing  that  the  transaction  was  in  fact 
fairly  made,  and  was  in  fact  a  transaction  so  just  and  equitable 
in  its  terms  that  a  court  of  equity,  with  the  knowledge  possessed 
at  the  time  when  such  transaction  is  attacked,  can  still  say  that 
the  transaction  was,  at  the  time  it  was  made,  just  and  equitable 
in  its  terms. 

Ultimately,  therefore,  the  validity  of  the  agreement,  in  the 
absence  of  actual  fraud  in  equity,  is  determined,  not  by  the  fact 
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of  the  existence  of  such  relations  between  the  parties,  but  upon 
the  justice  of  the  transaction,  i.  e.,  the  inherent  equities  of  the 
case  {Berkmeycr  v.  Kf Herman.  82  O.  S.,  239-253).  Neither 
alone  is  suflSeient  except  as  the  foundation  of  mere  presumptions. 
Family  settlements  are  subject  to  the  same  nile  as  other  trans- 
actions, except  that  the  parties  thereto  are  presumed  to  be  act- 
uated by  other  than  mere  pecuniary  considerations.  To  the 
extent  that  they  are  pecuniary  the  court  will  not  too  closely 
scrutinize  the  amount,  nor  will  the  court  limit  the  rules  applica- 
ble to  family  settlements  to  cases  in  which  there  are  contro- 
versies as  to  doubtful  or  disputed  rights  {Williams  v.  Williams, 
2  L.  R.  Ch.  App.,  294-304).  Family  settlements  from  their  very 
name  are  supported  because  of  a  general  consideration  or  bene- 
fit of  some  kind,  good  or  valuable  to  the  family,  but  where  the 
only  benefit  is  to  the  person  occupying  a  relatively  superior 
position  and  at  whose  instance  the  transaction  is  had,  it  has  no 
resemblance  to  a  family  settlement. 

The  equitable  reasons  which  preclude  the  defendant  from 
claiming  any  benefit  by  reason  of  the  agreement  of  June  13,  1903, 
and  March  3,  1905,  apply  with  force  increasing  in  the  ratio  of 
their  earlier  date  to  all  the  receipts,  releases  and  other  papers 
signed  by  the  plaintiffs  for  their  father,  in  so  far  as  the  plaintiffs 
by  the  intended  effect  thereof,  alone  are  precluded  from  recov- 
ery of  the  amount  referred  to  therein. 

Counsel  have  been  diligent  in  the  collection  of  authorities  ap- 
plicable to  transactions  between  persons,  between  whom  the  in- 
fluence of  confidential  or  fiduciary  relations  exists  or  is  pre- 
sumed to  exist.  All  have  been  examined,  but  reading  the  state- 
ment of  the  rule  in  each  case  in  connection  with  the  facts  there- 
of, no  other  conclusion  is  reached  than  that  each  transaction  must 
be  judged  by  its  own  circumstances,  and  that  the  crucial  test  of 
the  validity  of  each  transaction,  in  ordinary  language,  is  the 
honesty  thereof  and  the  justice  of  its  terms.  If  it  satisfies 
this  test  much  is  overlooked;  if  not,  little  is  forgiven  except  as 
condoned  by  the  parties  interested. 

Some  of  the  authorities  applicable  to  this  question,  cited  by 
the  plaintiffs,  are:  Pomeroy  Eq.  Jur.,  Vol.  2,  Sections  951-961- 
962;  Bispham  Eq.,  Sections  234-235;  Adams  Eq.,  184;  A.  &  E. 
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Ency.  of  L.,  2d  Ed.,  Vol.  14,  p.  194;  A.  &  E,  Emy.  of  L.,  2d  Ed., 
Vol.  15,  p.  86;  Berkmeyer  v.  KeUerman,  32  O.  S.,  239;  Peath  v. 
LonguortK  27  O.  S.,  159;  Riddle  v.  Roll,  24  0.  S.,  572;  Ram- 
melsberg  v.  Mitchell,  29  O.  S.,  22 ;  Wade  v.  Pvlsifer,  54  Vt.,  45 ; 
Ashton  V.  Thompson,  32  Minn.,  25;  Adams  v.  Cowen,  177  U.  S., 
471;  Williams  v.  Davidson  Estate,  133  Mich.,  344;  Hatch  v. 
Hatch,  9  Vesey,  Sr.,  291;  Hylton  v.  Hylton,  2  Vesey,  Sr.,  547; 
Chambers  v.  Crdbh,  34  Beav.,  457 ;  Berdoe  v.  Dawson,  34  Beav., 
603 ;  Sercombe  v.  Sanders,  34  Beav.,  382 ;  Denton  v.  Donner,  23 
Beav.,  285 ;  Hoghton  v.  Hoghton,  15  Beav.,  278 ;  Ba/r^r  v.  Bra//- 
ff 2/,  7  De  G.,  M.  &  G.,  597. 

Upon  the  same  question  some  of  the  authorities  cited  by  the 
defendant  are:  Story  Eg.  Jur,,  Section  309;  Perry  on  Trusts, 
Section  201;  Beach  on  Trusts  atid  Trustees,  Section  140;  Page 
on  Contracts,  Section  191 ;  McAdams  v.  Mc Adams,  80  0.  S.,  232 ; 
Willis  v.  Baker,  75  O.  S.,  291 ;  Taphorn  v.  Taphorn,  12  C.  C. 
(N.  S.),  180;  Taphorn  v.  Taphorn,  6  N.P.(N.S.),  579;  Hardy  v. 
Van  Harlinger,  7  0.  S.,  209;  Christman  v.  Spink,  15  O.  S.,  600; 
Keck  V.  Sayre,  3  N.  P.,  45;  Berkmeyer  v.  KeUerman,  32  O.  S., 
239;  Jenkins  v.  Pt/e,  12  Pet.,  241;  Towson  v.  Moore,  173  U.  S., 
17;  Ralston  v.  Turpin,  129  U.  S.,  663;  Murray  v.  Hilton,  8  App. 
Ca.,  D.  C,  281;  /Tw^ar  v.  Singmaster,  75  la.,  64;  ^dam^  v. 
Adams,  70  la.,  253;  Couchm^an,  Admr.,  v.  Couchman,  98  Ky., 
109 ;  Pasei/  v.  Gardner,  21  W.  Va.,  469 ;  In  re  Coleman  Estate, 
193  Pa.  St.,  605;  Prescott  v.  Johnson,  91  Minn.,  273;  Wright  v. 
yawdcrpooZ,  8  De  6.,  M.  &  (^.,  132;  Corey  v.  Corey,  1  Vesey,  Sr., 
19;  Stapilton  v.  StapUton,  2  White  &  Tudor,  4  Am.  Ed.  L.  C, 
1675;  Stapilton  v.  Stapilton,  12  Eng.  Ruling  Cases,  136-8. 

Pour  Years  Statute  op  Limitations. 

It  is  claimed  that  the  four  years  statute  of  limitations  applies 
to  the  action  brought  by  Caroline  to  set  aside  her  agreement. 
The  petitions  of  the  plaintiffs  were  filed  October  19.  1908.  Caro- 
line's agreement  was  signed  June  13,  1903. 

There  was  no  real  intention  of  the  defendant  to  defraud  the 
plaintiffs  in  securing  the  agreements.  For  several  years  prior 
to  the  making  by  Caroline  of  her  agreement  she  had  been  away. 
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from  her  father  and  with  her  husband,  and  as  her  letter  shows 
had  been  watchful  and  insistent  as  .to  her  rights,  and  had  in 
addition  to  her  own  knowledge  the  benefit  and  advice  of  her 
husband,  a  shrewd  and  experienced  business  man,  and  through 
him  of  the  advice  given  to  him  by  his  attorneys.  She  therefore 
knew,  or  had  the  means  of  knowing  exactly  what  she  was  doing. 
Except  that  she  did  not  distrust  her  father's  honesty  or  financial 
judgment,  and  wished  to  be  on  good  terms  with  him,  any  former 
infiuence  which  he  might  have  had  over  her  had  practically 
ceased.  Enough  remained,  however,  to  make  such  an  agreement 
voidable.  When  the  means  of  knowledge  are  available  and  the 
circumstances  invite  examination,  such  facts  are  elements  of 
equitable  laches  in  the  sense  of  negligent  delay  (Ency.  of  Law, 
2d  Ed.,  Vol.  1,  98-102),  but  to  set  the  statute  of  limitations  in 
operation,  actual  knowledge  of  the  facts  constituting  the  fraud 
is  necessary.     Stevens  v.  Summers,  68  O.  S.,  421-441. 

The  same  influence  which  causes  a  person  to  enter  into  an 
agreement  may,  if  continued,  influence  him  not  to  make  that 
examination  of  law  and  fact  which  the  circumstances  would  or- 
dinarily invite,  and  would  thereby  preclude  him  from  realizing 
what  were  and  are  his  legal  rights  and  the  effect  under  possible 
contingencies  of  what  he  had  done  and  was  doing.  Ordinarily 
ignorance  of  the  law  excuses  no  man,  but  that  is  not  the  rule  in 
equity  in  the  examination  of  the  fairness  of  transactions  between 
persons  between  whom  any  influence  of  confidential  relations 
exist.  Such  influence  is  considered  as  a  species  of  fraud.  There 
must  be  a  complete  discovery  of  both  fact  and  law  and  a  termina- 
tion of  such  influence  before  the  statute  begins  to  run.  Long  v. 
Mvlfordy  17  0.  S.,  484;  Edwards  v.  Daller,  10  D.,  508. 

Caroline,  always  alive  to  her  rights  and  by  reason  of  the  ad- 
vice of  her  husband,  knew  exactly  what  she  had  done  and  why 
she  did  it  at  the  time,  or  in  a  short  time  after  she  signed  her 
paper.  Pearl  probably  did  not  know  so  completely.  Probably 
with  Caroline's  knowledge  and  freedom  of  action,  at  the  time, 
her  right  to  have  her  agreement  set  aside  on  the  ground  of  mere 
fraud  is  barred  by  the  four  year  statute. 

If,  however,  as  stated  by  Lord  Cranworth  in  Smith  v.  Kay,  7 
H.  L.  C,  751-770,  any  fraud  actual  or  constructive  is  immaterial 
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and  the  right  of  action  is  founded  entirely  upon  ordinary  prin- 
ciples of  a  court  of  equity  which  protects  an  infant  or  any  other 
person  who  is,  from  the  relations  which  have  subsisted  between 
him  and  another  person  under  the  influence,  as  it  is  called,  of 
that  other,  or  if  undue  influence  is  not  fraud,  but  is  simply  simi- 
lar to  fraud  {Page  on  Contracts,  Section  205),  then  the  ten  year 
statute  might  alone  apply,  and  the  right  of  action  would  not  be 
barred. 

Pearl's  agreenrent  made  March  3,  1905,  was  made  less  than 
four  years  prior  to  the  filing  of  her  petition. 

Agreements  Executory  and  Without  Consideration. 

It  is  not  necessary,  however,  to  finally  determine  whether  the 
four  years  statute  would  apply  to  an  action  brought  to  set  aside 
either  of  the  agreements,  inasmuch  as  they  were  entirely  execu- 
tory and  without  consideration.  It  is  true  that  future  benefit 
was  expected  by  the  plaintiffs  from  the  defendant  by  reason 
thereof,  but  the  defendant  promised  nothing  and  at  the  time  re- 
linquished no  right  and  gave  nothing.  The  only  persons  who 
did,  or  relinquished  anything,  were  the  plaintiffs.  The  stocks 
in  Pearl's  case  were,  and  in  Caroline's  case  ought  to  have  been, 
so  far  as  the  defendant  was  concerned,  in  their  own  names.  The 
stocks  belonged  to  them.  The  transfer  of  Caroline's  stock  to 
her  was  the  performance  of  a  prior  legal  duty,  and  therefore  not 
a  consideration.  Withers  v.  Ewing,  40  0.  S.,  400-407 ;  Page  on 
Contracts,  Sections  320-311. 

The  only  effect  of  the  instruments,  so  long  as  plaintiffs  saw 
fit  to  let  the  agreements  stand,  was  to  permit  the  defendant  to 
act  as  their  attorney  in  the  voting,  etc.,  to  collect  in  their  names 
the  dividends,  and  when  collected,  to  use  them  as  his  own  so 
long  as  he  lived.  Without  the  power  to  collect  for  plaintiffs  the 
defendant's  right  to  use  the  dividends  could  not  be  exercised, 
except  by  the  additional  act  of  the  plaintiffs.  The  giving  of 
the  power  was  without  consideration  and  therefore,  as  a  mere 
power  of  attorney  or  as  an  agreement,  was  revocable  at  any  time 
by  the  plaintiffs.  The  collection  of  future  dividends,  and  every- 
thing to  be  done  in  the  future  pertaining  to  the  stocks,  neces- 
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sarily  involved  acts  of  the  plaintiffs,  either  personal  or  by  their 
father  as  their  authorized  representative  under  such  agreement. 
In  either  event,  future  action  of  the  plaintiffs,  either  personal  or 
by  representative  was  alone  called  for  by  such  agreements.  They 
were,  therefore,  except  as  mere  powers  of  attorney,  purely  execu- 
tory and  as  such,  being  without  consideration,  were  not  obliga- 
tory on  the  plaintiffs.  No  lapse  of  time  would  create  in  their 
father  any  right  of  action  against  plaintiffs  upon  such  agree- 
ments. The  plaintiffs,  therefore,  could  at  any  time  revoke  such 
instruments  and  terminate  their  father's  future  right  to  receive 
the  dividends  and  use  them. 

It  has  been  argued  that  the  original  trust  under  which  the 
wife  of  the  defendant  held  such  stock,  if  there  were  such  trust, 
and  if  not,  the  defendant's  failure  to  claim  his  distributive  right 
in  his  wife's  estate,  constitute  a  moral  consideration  for  the 
agreements  of  the  plaintiffs.  A  moral  consideration  is  not  suflS- 
cient  to  support  an  agreement,  unless  such  consideration  would 
have  constituted  a  legal  consideration  except  for  some  inexorable 
rule  of  law,  as  for  example,  the  statute  of  limitations.  Cook  v. 
Bradley y  7  Conn.,  57;  Anderson  v.  Setvard,  40  0.  S.,  325;  Lewis 
V.  Simons,  1  Handy,  82-84 ;  Cameron  v.  Fowler,  5  Hill,  306. 

Where  the  party  by  his  own  acts  has  estopped  himself  from 
setting  up  rights  or  claims  or  defenses,  such  estoppel  necessarily 
applies  to  their  recognition  either  as  moral  or  legal  considera- 
tions. 

Moreover,  whatever  value  defendant's  original  equitable  in- 
terest, if  any,  and  distributive  right  might  have  as  a  moral  con- 
sideration, must  under  the  circumstances  be  presumed  to  have 
been  fully  recognized  and  therefore  extinguished,  when  the 
plaintiffs  had  the  first  opportunity  for  presumptively  doing  so. 
I.  e.,  when  they  gave  the  releases  and  receipts  for  dividends  col- 
lected during  and  after  their  minority,  without  other  considera- 
tion. When  otherwise,  would  it  be  fully  recognized  and  extin- 
guished. 

Declarations  op  Trust. 

It  has  been  argued  that  the  agreements  of  June  13,  1903,  and 
March  3,  1905,  are  declarations  of  trust.     As  declarations .  of 
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trust,  want  of  consideration  would  not  avoid  them,  but  they  are 
otherwise  voidable  for  the  same  reasons  as  agreements  would  be. 

As  trusts  created  by  agreements,  such  trusts  would  fall  with 
the  agreements. 

Before  the  owner  can  be  held  as  a  trustee  for  the  benefit  of  a 
mere  volunteer  there  must  be  a  distinct  and  unequivocal  declara- 
tion of  trust.  There  should  be  an  expression  of  an  intention 
to  become  a  trustee,  not  that  the  owner  should  use  technical 
terms  or  language,  but  he  should  declare  in  unmistakable  terms 
that  he  means  to  stand  in  a  fiduciary  relation  to  the  object  of  his 
bounty.  Flanders  v.  Blandy,  45  O.  S.,  116 ;  Smith  Estate,  144 
Pa.  St.,  428 ;  Stone  v.  Hackett,  12  Gray,  227. 

The  agreements  under  consideration  clearly  express  the  inten- 
tion, and  such  intention  was  not  to  constitute  the  plaintiffs  as 
trustees,  simply  to  empower  the  defendant  on  behalf  of  the 
plaintiffs  to  do  certain  things  in  the  future.  So  far  as  any  trust 
was  created  the  defendant  and  not  the  plaintiffs  was  created  a 
trustee  to  hold  possession  of  the  stock.  The  defendant's  enjoy- 
ment of  future  dividends  necessitated  future  acts  of  the  plaint- 
iffs individually  or  of  the  defendant  as  their  attorney  in  fact, 
and  the  giving  without  consideration  of  such  future  dividends 
to  the  defendant.  To  hold  plaintiffs  as  irrevocably  bound  so  to 
do  by  construing  such  instruments  as  declarations  of  trust,  would 
be  the  enforcement  of  a  gift  entirely  executory  by  constituting 
the  donor  a  trustee  for  the  donee.  This  is  never  done.  An  ex- 
ecutory  gift  can  not  be  so  sustained.  Flanders  v.  Blandy,  45  0. 
S.,  108-115;  Perry  on  Trusts,  5th  Ed.,  Section  97  and  notes; 
Meek  v.  Kettlewell,  1  Hare,  446;  Estate  of  Welh,  49  Cal.,  541- 
545. 

Recital  of  Consideration. 

It  has  also  been  argued  that  the  recital  of  consideration  in  one 
of  such  agreements  estopped  the  plaintiff  signing  such  agree- 
ment, from  setting  up  want  of  consideration. 

The  cases,  holding  that  the  recital  in  conveyances,  of  a  consid- 
eration or  a  particular  kind  of  a  consideration,  can  not  be  re- 
butted by  parol  evidence  for  the  purpose  of  avoiding  the  opera- 
tive words  of  conveyance,  nor  for  the  purpose  of  changing  the 
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line  of  descent  of  the  property  conveyed,  resulting  from  the  char- 
acter of  the  consideration  recited  to  have  been  given,  are  not  ap- 
plicable to  this  case,  inasmuch  as  there  was  no  conveyance  of 
the  title  to  such  stocks  by  such  agreements,  simply  an  agreement 
as  to  the  disposition  by  plaintiffs  of  future  dividends. 

Moreover,  as  the  agreements  were  made  under  circumstances 
which  in  equity  required  their  cancellation,  the  recital  of  the 
consideration  is  immaterial.  The  recitals  fall  with  the  agree- 
ments, otherwise  a  court  of  equity  would  be  barred  from  inquiry 
into  a  transaction  by  the  form  in  which  it  was  cast,  and  the 
parties  unduly  obtaining  the  agreement,  by  the  mere  form  in 
which  they  made  it,  could  defeat  the  exercise  of  equitable  juris- 
diction. 

Dividends  Collected. 

It  does  not  follow,  however,  that  the  plaintiffs  can  recover  from 
their  father  the  dividends  which  he  did  collect  and  use  after  the 
plaintiffs  became  of  age,  and  before  they  revoked  the  powers 
given  to  their  father  by  the  various  instruments  which  they 
signed. 

When  courts  of  equity  have  set  aside  transactions  because  they 
were  had  between  persons  not  on  equal  footing,  whether  by  rea- 
son of  the  existence  of  relations  of  trust  of  confidence,  depend- 
ence or  of  former  trust  relations,  it  does  not  necessarily  follow 
that  an  account  for  rents  and  profits  is  also  ordered.  That  de- 
pends on  the  equities  of  the  case.  Pashall  v.  Hinderer,  28  0.  S., 
568-583;  Malony  v.  L'Estra7ige,  Beatty,  406-415;  MuckaUen  v. 
Marum,  3  Dr.  &  W.,  317;  Pickett  v.  Loggan,  14  Vesey,  215; 
McLean,  Admr.,  v.  Miller,  Excr.,  5  N.P. (N.S. ),  58-63;  Ency. 
of  Law  &  P.,  Vol.  1,  p.  747. 

The  relations  between  the  plaintiffs  and  the  defendant,  finan- 
cial, family  and  otherwise,  the  mutual  benefits,  although  in  law 
not  considerations,  in  connection  with  that  knowledge,  which 
from  the  time  plaintiffs  became  of  age  grew  in  certainty  and  effi- 
cacy  notwithstanding  any  influence,  is  suflScient  to  imply  the  full 
consent  of  the  plaintiffs  to  their  father's  use  and  appropriation 
of  the  dividends  collected  by  him  after  they  became  of  age,  both 
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before  and  after  such  agreements  and  up  to  the  time  of  plaintiffs' 
revocation  of  the  powers  given. 

Under  the  conditions  existing  prior  to  the  assertion  by  plaint- 
iffs of  their  rights,  plaintiffs  were  fully  satisfied  with  their 
father's  use  and  appropriation  of  the  dividends  as  declared,  for 
his  own  and  their  present  and  prospective  benefit  as  he  might 
deem  best. 

The  defendant  has  radically  changed  the  family  status  exist- 
ing. That  may  be  a  good  reason  why  plaintiffs  should  not  per- 
mit such  use  of  dividends  to  continue,  but  can  not  alter  the  fact 
that  the  former  use  and  appropriation  were  permissive,  nor  con- 
stitute any  reason  for  the  court  now  giving  a  different  character 
to  such  use  and  requiring  an  account  for  the  dividends  so  used 
when  no  such  account  was  expected  actually  or  impliedly  by 
either  party  at  the  time  of  such  use. 

Without  regard  to  any  statute  of  limitations  it  would  be  in- 
equitable for  plaintiffs  after  their  long  acquiescence  in  their 
father's  use  of  the  dividends,  included  in  the  accounts  settled  or 
collected  subsequently,  and  in  the  status  created  by  such  ac- 
quiescence, which  has  resulted  to  their  benefit  as  well  as  their 
father's  in  manner  and  proportions  now  absolutely  unascertain- 
able  by  any  court,  to  permit  such  status  to  be  disturbed  as  to 
past  transactions.  The  conduct  of  the  parties,  making  due  al- 
lowance for  relations  existing  is  amply  suflBcient  to  establish  that 
there  was  to  be  no  accounting  for  dividends  used,  but  insufficient 
to  establish  that  such  use  was  to  continue  during  defendant's  life- 
time. Equity  has  fully  performed  its  functions  under  all  the 
circumstances  of  this  case  when  as  in  Berkmeyer  v.  Kellerman, 
32  0.  S.,  239,  it  sets  aside  that  only  which  is  inequitable  and  per- 
mits and  secures  to  the  plaintiffs  the  future  enjoyment  of  all 
the*  privileges  which  their  unrestricted  ownership  of  the  stock 
will  vest  in  them. 

It  has  been  suggested  in  this  case  that  if  the  instruments  of 
June  13,  1903,  and  March  3,  1905,  are  simply  executory  and 
without  consideration,  a  court  of  equity  should  leave  the  plaint- 
iffs to  their  legal  defenses  thereto,  but  it  is  suflftcient  to  say  that 
the  stocks  and  the  dividends  thereon  since  the  commencement  of 
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this  suit  are  now  held  by  a  trustee  appointed  by  the  court,  and 
in  order  to  make  a  proper  disposition  thereof,  the  finding  of  the 
effect  of  such  instruments  is  necessary. 

Other  issues  in  this  case  might  be  regarded  as  legal  rather 
than  equitable,  but  upon  the  ground  of  multiplicity  of  suits  and 
other  grounds,  the  court  is  apparently  conceded  to  have  jurisdic- 
tion to  make  all  findings  necessary  to  dispose  of  all  issues  raised 
in  this  case. 

The  decree  of  the  court  will  therefore  be  that  the  instruments 
of  June  13.  1903,  and  March  3,  1905,  be  canceled,  but  that  no 
account  be  taken  or  recovery  had  of  the  dividends  collected  by 
the  defendant  prior  to  the  revocation  by  the  plaintiffs  of  such 
agreements. 


SKWEIL  ASSESSMENTS  AGAINST  CORNER  LOTS. 

Court  of  Insolvency  of  Hamilton  Coanty. 

Angie  Davis  v.  Village  op  Habtwell. 

Decided,  June,  1910. 

Sewers — Assessments  Against  Corner  Lots  for  Construction  of — Lot 
May  l>e  Assessed  on  Both  Streets — Limitation  of  Assessments — 
Section  53  of  the  Municipal  Code. 

A  corner  lot  abutting  on  two  streets  in  which  sanitary  sewers  have 
been  constructed  is  subject,  as  the  law  now  stands,  to  assessment 
for  both  sewers  where  both  sewers  were  constructed  at  the  same 
time  and  were  a  part  of  the  same  system,  and  the  assessment  for 
both  is  limited  to  an  amount  which  would  not  exceed  the  amount 
"required  to  construct  an  ordinary  street  sewer  or  drain  of  suffi- 
cient capacity  to  drain  or  sewer"  the  said  property. 

Warner,  J. 

The  plaintiff  seeks  to  perpetually  enjoin  an  assessment  on 
her  lot  to  cover  a  portion  of  the  cost  of  constructing  a  sewer 
opposite  her  premises.  She  owns  a  lot  on  the  comer  of  Park  and 
Wayne  avenues  in  said  village,  abutting  225  feet  on  each,  and 
so  impr^oved  as  to  front,  under  the  former  rule,  on  Park  ftVenire. 
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The  assessment  is  fifty  cents  a  foot  on  the  entire  450  abutting 
feet. 

The  defendant  has  adopted  in  due  form  a  system  of  sanitary 
sewers,  and  has  assessed  all  abutting  lots  at  the  same  rate.  Is 
such  assessment  as  to  corner  lots  a  valid  and  legal  exercise  of 
the  powers  granted  by  the  municipal  code? 

Previous  to  the  adoption  of  the  municipal  code,  Section  2383, 
Revised  Statutes,  permitted  council  to  discriminate  in  favor  of 
comer  lots  by  exempting  so  much  of  the  frontage  as  to  it  might 
seem  equitable  in  sewer  cases. 

The  Supreme  Court  in  the  Haviland  case,  before  the  munici- 
pal code  was  adopted,  limited  the  assessment  on  comer  lots  on 
the  side  thereof,  to  the  number  of  feet  of  its  real  front  as 
defined  in  that  case.  Said  Section  2383,  Revised  Statutes,  was 
rex)ealed  in  connection  with  the  adoption  of  the  municipal  code, 
and  no  corresponding  provision  was  placed  therein. 

The  rule  in  the  Haviland  case  has  been  abrogated  by  the  Su- 
preme Court  very  recently  in  the  case  of  The  Village  of  Oakwood 
V.  Stocklein,  reported  in  the  81  0.  S.,  p.  332,  in  which  case  it  is 
held  that  "the  entire  frontage  abutting  on  the  improvement  is 
now,  by  the  clear  terms  of  the  statute,  the  subject  of  assess- 
ment." 

The  change  in  the  statute  that  brought  about  this  decision  of 
the  Supreme  Court  was  the  substitution  of  the  word  ** frontage'' 
in  Section  50  of  the  municipal  code  for  the  word  ** front"  in 
Section  2264,  Revised  Statutes. 

The  refusal  of  the  General  Assembly  to  re-enact  said  Section 
2383,  Revised  Statutes,  in  th6  municipal  code;  the  inclusion  of 
sewer  improvements  in  Section  50  of  said  code,  and  the  abroga- 
tion of  the  rule  in  the  Haviland  case,  remit  a  party  in  a  sewer 
assessment  matter  to  the  provisions  of  Section  53  of  said  code 
as  the  only  souree  of  relief,  where  the  proceedings  are  regular 
and  in  due  form  ef  law  as  in  the  case  at  bar. 

Said  Section  53  declares  that: 

**In  all  cases  of  assessments  the  council  shall  limit  the  same 
to  the  special  benefits  conferred  upon  the  property  assessed, 
•    •    •    pryvided,   that  the   ad^essments  levied  for  th€  dbn- 
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struction  of  main  sewers  shall  not  exceed  the  sum  that  would 
in  the  opinion  of  council  be  required  to  construct  an  ordinary 
street  sewer  or  drain  of  sufficient  capacity  to  drain  or  sewer  the 
lots  or  lands  to  be  assessed  for  such  improvement,  nor  shall  any 
lots  or  lands  be  assessed  that  do  not  need  local  drainage,  or 
which  are  provided  therewith.'' 


It  is  not,  and  can  not  be  contended,  that  the  lot  of  plaintiff 
does  not  **need  local  drainage."  It  is  claimed  that  said  lot  is 
provided  with  local  drainage  by  reason  of  the  fact  that  it  can 
be,  or  has  been,  connected  with  the  sewer  on  Park  avenue.  This 
claim  can  not  be  sustained.  The  sewers  on  both  avenues  were 
part  of  one  system  and  constructed  at  the  same  time,  and  the 
plaintiff  by  merely  selecting  the  sewer  on  one  avenue  as  the  one 
with  which  connection  would  be  made,  or  by  connecting  with 
either  one  in  fact,  is  not  within  the  meaning  of  this  section, 
** provided"  with  local  drainage,  because  the  rights  and  lia- 
bilities of  the  owners  of  property  abutting  on  an  improvement 
must  be  determined  upon  the  law  and  facts  as  they  exist  at  the 
time  the  ordinance  to  improve  is  passed.  Cincinnati  v.  Season- 
good,  46  0.  S.,  296. 

Whether  or  not  the  sewer  on  either  of  these  streets  is  a  main 
sewer  does  not  appear,  but  if  either  is  of  that  character,  the 
court  is  unable  to  say  that  the  council  in  limiting  the  assess- 
ment to  fifty  cents  a  foot  exceeded  what  would  **be  required  to 
construct  an  ordinary  street  sewer  or  drain  of  sufficient  capacity 
to  drain  or  sewer"  said  lot.  The  assessment  of  course  must 
not  exceed  the  ''special  benefits  conferred  upon  the  property 
assessed."  Is  the  assessment  of  $225  upon  this  lot  in  excess  of 
such  benefits?  I  think  not.  The  lot  is  a  large  one,  and  sus- 
ceptible of  division  and  improvement  on  both  avenues,  and  if 
said  amount  had  been  assessed  on  one  avenue  instead  of  both  it 
would  not  have  been  excessive,  or  beyond  the  special  benefits  to 
said  lot. 

The  petition  must  be  dismissed  at  costs  of  plaintiff. 
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CONSOUDATION  OF  BENEVOLENT  ORGANIZATIONS. 

Common  Pleas  Court  of  Franklin  County. 

Anna  C.  Dunham  et  al  v.  Clara  V.  Kauffman  bt  al. 

Decided,  March  21,  1910. 

Benevolent  Institutiona — Consolidation  of— Statute  Relating  to,  Not 
Retroactive — Or  in  Impairment  of  Contracts  as  to  Corporations 
Chartered  Prior  to  Its  Enactment—Not  a  Violation  of  Due  Process 
— What  Constitutes  a  Benevolent  Organization — Section  10182,  Gen- 
eral Code — Constitutional  Law. 

1.  Benevolent  or  charitable  institutions  are  authorized  to  consolidate 

in  Ohio,  however  diverse  may  he  their  methods  of  work. 

2.  An'  organization  whose  main  purpose  is  to  promote  the  temporal, 

moral  or  intellectual  uplift  of  others,  without  pecuniary  reward  to 
itself  or  its  promoters,  is  a  benevolent  organization  within  the 
meaning  of  the  statute  authorizing  benevolent  and  charitable  in- 
stitutions to  consolidate. 

3.  That  donations  have  been  made  to  a  benevolent  institution  with  cer- 

tain conditions  of  reverter,  which  would  be  violated  by  the  con- 
solidation of  the  said  institution  with  another,  is  not  ground  for 
equitable  interference  with  such  a  proposed  consolidation. 

4.  The  statute  providing  for  the  consolidation  of  benevolent  institu- 

tions is  neither  retroactive  nor  in  impairment  of  contracts  and  is 
constitutional,  notwithstanding  the  charters  of  the  two  organiza- 
tions which  are  proposing  to  consolidate  under  it  were  granted 
prior  to  this  enactment. 

5.  The  proceeding  provided  by  statute  for  the  consolidation  of  benevo- 

lent 6p  charitable  corporations  is  not  violative  of  the  "due  pro- 
cess of  law"  clause  of  the  Federal  Constitution. 

D.  K,  Watson  and  0,  D,  Jones,  for  plaintiflPs. 
C.  C  Pavey,  contra. 

Rogers,  J.  " 

The  petition  seeks  to  enjoin  the  consolidation  of  two  corpora- 
tions, not  for  profit,  organized  under  the  laws  of  this  state. 
The  plaintiffs  are  members,  and  two  of  them  are  trustees,  of  one 
of  such  corporations,  namely,  the  Women's  Educational  and  In- 
dustrial Union,  and  the  natural  defendants  are  members  of  the 
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board  of  trustees  of  the  Women's  Educational  and  Industrial 
Union,  and  the  Young  Women's  Christian  Association,  the  other 
corporation  involved  in  this  controversy.  The  case  is  now  heard 
upon  the  application  of  the  plaintiffs  for  a  temporary  injunction 
upon  the  petition  to  prevent  the  alleged  threatened  consolidation 
until  a  final  hearing  of  the  case  upon  the  merits.  This  applica- 
tion is  resisted  by  the  defendants,  which  includes  the  natural 
persons  above  named  and  the  two  corporations. 

At  the  September  term,  1909,  of  this  court,  before  his  honor, 
Judge  Dillon,  upon  a  full  hearing,  the  right  of  the  two  corpora- 
tions in  question  to  consolidate  pursuant  to  the  steps  then  taken 
by  them,  respectively,  was  decided  adversely  to  the  defendant 
corporations  on  the  ground  that  the  prerequisite  agreement  for 
such  consolidation  was  not  entered  into  by  the  board  of  trustees 
of  the  Women's  Educational  and  Industrial  Union,  pursuant  to 
the  statutes  governing  such  consolidation.  However,  many  of 
the  questions  involved  in  this  case  were  tried  out  in  the  former 
case,  and,  while  not  necessary  to  a  decision  by  the  court,  were,  in 
the  opinion  of  the  learned  judge,  elaborated  upon  for  the  future 
guidance  of  the  corporations.  While  such  opinion  is  not  binding 
in  the  decision  of  this  case,  after  a  careful  review  of  the  opinion, 
I  am  convinced  that  the  opinion  upon  the  questions  other  than 
the  one  decisive  of  the  case  is  founded  upon  proper  reason,  and  I 
am  persuaded  to  follow  it.  Thus,  much  of  the  work  on  this  ap- 
plication is  made  easy  by  the  opinion  of  the  court  heretofore 
given  upon  the  same  questions. 

Objection  is  made  to  the  consolidation  under  the  statute  on 
the  ground  that  neither  of  said  corporations  is  a  benevolent  or 
a  charitable  association.  This  question  was  decided  by  his 
honor.  Judge  Dillon,  adversely  to  the  plaintiffs  in  the  former 
trial,  and  I  am  satisfied  that  the  petition  itself  shows  that  both 
of  these  organizations  come  under  the  head  of  benevolent  institu- 
tions. The  petition  shows  that  both  corporations  are  not  for 
profit;  that  the  Women's  Educational  and  Industrial  Union 
was  formed  for  the  educational  and  industrial  advancement  of 
working  women  and  girls,  members  of  said  association;  that 
by  its  constitution  adopted  in  January,  1910,  its  declared  pur- 
pose is  to  promote  the  temporal,  mental  and  spiritual  welfare 
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of  young  women;  that  the  Young  Women's  Christian  Associa- 
tion was  formed  for  the  promotion  of  the  spiritual,  intellectual, 
social  and  physical  development  of  young  women;  that  by  its 
constitution  its  declared  purpose  is  to  promote  the  temporal, 
mental  and  spiritual  welfare  of  young  women;  that  the  Wom- 
en's Educational  and  Industrial  Union  has  a  boarding  and  lodg- 
ing house  for  women  and  girls,  and  nurseries  in  which,  for  a 
small  consideration,  both  white  and  colored  children  of  mothers 
who  are  engaged  in  daily  work  are  kept  while  the  mothers  are 
so  engaged ;  that  the  Young  Women 's  Christian  Association  oc- 
cupies a  part  of  a  building  of  the  other  corporation  where 
religious  and  other  related  work  is  conducted;  that  large  dona- 
tions have  been  made  by  philanthropic  persons  to  carry  on  the 
work  of  the  Women's  Educational  and  Industrial  Union,  and 
that  the  future  purpose  of  the  proposed  consolidated  corporation, 
as  shown  by  the  agreement  entered  into  between  them,  is  to  con- 
tinue to  do  and  perform  the  moral,  benevolent  work,  duties  and 
obligations  undertaken  and  performed  therefore  by  the  respec- 
tive corporations. 

Benevolence  does  not  merely  consist  in  feeding  the  hungry 
and  clothing  the  poor.  It  has  a  broader  significance  where  the 
religious  and  moral  needs  of  humanity  are  involved.  Without 
going  into  a  detailed  discussion  of  what  a  benevolent  society  is, 
I  am  satisfied  that  whatever  organization  has  for  its  main  pur- 
pose the  leading  of  a  hand  to  promote  the  spiritual,  intellectual, 
and  moral  uplift  of  others,  whether  it  be  its  members,  without 
pecuniary  reward  to  the  society  or  its  promoters,  is  a  benevolent 
organization,  and  certainly  these  two  organizations  come  within 
that  definition,  and  the  connection  that  they  do  not  come  within 
the  statute,  in  my  opinion,  is  not  sound. 

It  is  also  contended  that  the  different  methods  pursued  by  these 
two  corporations  militate  against  the  right  of  consolidation.  The 
statute  only  requires  that  they  should  be  benevolent  or  charitable 
organizations  to  entitle  them  to  the  right  of  amalgamation,  how- 
ever diverse  their  methods  of  work  may  be. 

A  further  reason  is  urged  that  certain  donations  have  been 
given  with  certain  conditions  of  reverter,  and  that  by  the  con- 
solidation certain  gifts  will  be  lost  to  the  united  body.    This  is 
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no  ground  for  equitable  interference.  It  may  be  a  question  of  ex- 
pediency as  to  whether  the  societies  should  consolidate  and  there- 
by jeopardize  any  prior  gifts  which  may  be  subject  to  a  condi- 
tion of  reverter,  but  it  is  no  legal  ground  of  objection  in  the 
face  of  the  statutory  right  of  consolidation  of  two  or  more  organi- 
zations of  the  kind  specified  in  the  statute. 

A  further  ground  of  objection  is  that  the  consolidation  stat- 
utes were  enacted  subsequent  to  the  organization  of  the  corpora- 
tions in  question,  and,  therefore,  can  not  be  made  to  apply  to 
the  consolidation  of  the  prior  incorporated  associations  on  the 
ground  that  the  statute  would  thus  be  retroactive  and  impair 
the  obligations  of  contracts  with  third  persons  made  prior  to  the 
enactment  of  the  consolidation  statutes,  referring  especially  to 
two  parcels  of  real  estate.  In  the  absence  of  a  reservation  in  the 
Constitution  of  our  state  allowing  the  Legislature  to  alter,  re- 
voke, or  repeal  any  grant  of  special  privileges  or  immunities, 
plaintiflfs'  contention  would  appear  more  plausible.  But  in 
Article  XIII,  Section  2,  of  the  Constitution  of  this  state,  it  is 
provided : 

*'That  corporations  may  be  formed  under  general  laws;  but 
all  such  may  be,  from  time  to  time,  altered  or  repealed." 

And  in  Article  I,  Section  2,  it  is  provided: 

**That  no  special  privileges  or  immunities  shall  ever  be  granted 
that  may  not  be  altered,  revoked,  or  repealed,  by  the  General  As- 
sembly." 

There  being  the  reservations  in  the  Constitution  of  the  state, 
just  quoted,  allowing  the  Legislature  to  alter,  revoke,  or  annul, 
the  privileges  and  immunities  granted  these  societies  when  they 
were  chartered,  respectively,  they  accepted  them  subject  to  the 
right  of  the  Legislature  at  any  time  to  enact  a  statute  of  con- 
solidation whereby  their  rights  might  be  altered  or  changed,  and 
when  such  consolidation  statutes  were  enacted  it  in  nowise  im- 
paired the  obligations  of  the  contract  either  represented  by  the 
charter  or  as  represented  in  agreements  with  third  persons. 
See  on  this  subject  Jefferson  College  v.  Washington  cfe  Jef,  CoL, 
80  U.  S.  (13  Wall.),  190,  affirming  Houston  v.  Jefferson  Col,  36 
Pa.  St.,  428. 


NISI  PRIUS  REPORTS— NEW  SERIES.  68 

1910.]  Dunham  y.  Kauffman  et  al. 

The  power  on  the  part  of  the  Legislature  to  alter  the  statutes 
relating  to  corporations  was  reserved  in  the  Constitution  at  the 
time  these  charters  were  issued,  and  when  the  corporations  came 
into  existence,  this  power  authorized  the  Legislature  by  statute, 
after  the  corporations  had  been  formed,  to  provide  for  the  con- 
solidation of  the  corporations  by  consent  of  less  than  the  whole 
number  of  members.  (See  on  this  subject  10  Cyc,  298,  and 
cases,  where  the  subject  is  discussed  with  reference  to  corpora- 
tions for  profit.)  The  consolidation  statute,  therefore,  is  neither 
retroactive  nor  in  the  impairment  of  contracts,  and  is  constitu- 
tional, even  though  the  charters  of  these  two  corporations  were 
granted  prior  to  the  enactment  of  the  consolidation  statutes. 

Moreover,  plaintiffs  complained  that  the  proceeding  is  viola- 
tive of  the  "due  process''  clause  of  the  United  States  Constitu- 
tion. I  have  hunted  in  vain  for  any  facts  in  the  petition  to  sus- 
tain plaintiffs'  contention.  The  consolidation  does  not  deprive 
the  plaintiffs  of  anything  which  they  formerly  possessed.  The 
union  of  the  two  associations  contemplates,  according  to  the  agree- 
ment, that  they  shall  continue  to  do  and  perform  the  same  work, 
and  be  subject  to  the  same  duties  and  obligations  as  heretofore. 
No  impairment  of  any  rights  is  proposed  by  the  consolidation, 
but,  on  the  contrary,  the  new  organization  is  to  carry  on  the 
same  work  as  conducted  by  the  two  former  organizations,  ap- 
parently without  any  change  and  without  depriving  anyone 
interested  in  either  organization  of  any  right  or  privilege  that 
she  theretofore  {assessed.  This  plainly  appears  from  the  petition. 
If  the  consolidation  does  not  effect  a  material  change  in  the  or- 
ganization and  design  of  the  associations  as  originally  projected — 
a  matter  which  their  proposed  agreement  aflSrmatively  shows — 
I  am  unable  to  see  how  the  property  rights  of  the  plaintiffs  can  be 
said  to  be  affected  without  **due  process."  Besides,  the  pro- 
posed consolidation  is  admittedly  to  be  conducted  in  pursuance 
to  the  statute  which  provides,  among  other  things,  that  all  the 
members  shall  have  notice  of  the  proposed  consolidation,  and  of 
the  meetings  to  effectuate  such  object.  Certainly  it  is  due  pro- 
cess to  give  the  statutory  notice  to  every  member  of  the  proposed 
union,  so  that  she  may  exercise  her  right  to  vote  for  or  against 
the  same.     If  the  requisite  two-third  vote  in  favor  of  the  union, 


54  FRANKLIN  COUNTY  COMMON  PLEAS. 

Dunham  v.  Kauffman  et  al.  [Vol.  10  (N.S.) 

and  the  other  subsequent  proceedings  are  carried  out  the  consoli- 
dation will  result,  otherwise  it  will  fail.  There  is  nothing,  as  it 
appears  to  me,  in  the  proceeding  violative  of  the  due  *' process 
clause, '  *  even  though  the  property  rights  of  both  are  by  virtue  of 
the  fulfillment  of  the  statute  vested  in  a  corporation. 

While  plaintiffs  conclude  that  the  proceeding  of  these  two  or- 
ganizations will  operate  as  a  seizure,  appropriation  and  conver- 
sion of  the  property  of  the  Women's  Educational  and  Indus- 
trial Union  to  the  use  and  benefit  of  the  Young  Women's  Chris- 
tian Association,  the  facts  as  shown  in  the  petition  contradict 
such  a  notion.  The  new  organization,  while  it  takes  the  name 
of  the  Young  Women's  Christian  Association,  centralizes  the 
work  of  both  organizations  in  the  one  new  organization  to  be 
conducted  the  same  as  heretofore.  Instead  of  a  seizure  or  a  con- 
version of  the  property  of  the  one  for  the  benefit  of  the  other, 
it  is  the  consolidation  of  the  property  of  both  in  one  united  or- 
ganization to  carry  on  the  work  of  both  prior  organizations.  It 
may  as  well  be  said  that  the  Young  Women's  Christian  Associa- 
tion is  swallowed  up  by  the  Women's  Educational  and  Indus- 
trial Union  as  to  make  the  converse  statement.  The  fact  is,  that 
no  such  thing  is  to  occur  as  shown  by  the  petition,  but  the  pro- 
ceeding is  to  amalgamate  the  forces  of  both  organizations  into 
one,  and  thus  concentrate  their  strength  for  the  fulfillment  of  the 
objects  for  which  both  organizations  were  originally  projected. 

The  contention  that  the  Young  Women 's  Christian  Association 
is  not  such  a  corporation  as  can  administer  trusts  such  as  are 
involved  in  the  charter  of  the  other  association  is  without  force 
in  the  face  of  the  fact  that  all  the  rights  and  duties  of  the 
Women's  Educational  and  Industrial  Union  are  to  be  carried  into 
the  new  organization,  and  even  if  the  Young  Women's  Christian 
Association  formerly  had  not  the  capacity  to  operate  the  trusts 
in  question,  the  new  organization  which  takes  over  all  the  rights 
and  privileges  of  the  Women's  Educational  and  Industrial 
Union  takes  over  the  capacity  to  administer,  carry  on,  and  oper- 
ate such  trusts. 

Much  is  said  in  the  petition  concerning  the  conspiracy  and 
fraudulent  design  of  members  to  wrest  from  the  members  of  the 
Women's  Educational  and  Industrial  Union  its  property,  and 


NISI  PRIUS  REPORTS— NEW  SERIES.  55 


1910.]  Dunham  v.  Kauffman  et  al. 

turn  it  over  to  the  Young  Women's  Christian  Association;  but 
when  the  facts,  as  to  what  is  to  be  done  by  the  two  organizations, 
are  gleaned  from  the  petition,  the  notion  of  conspiracy  and 
fraudulent  design  disappears.  The  facts  of  /the  petition  contra- 
dict or  rather  refute  the  idea  of  conspiracy  or  fraudulent  design, 
and,  on  the  contrary,  show  a  plan  or  scheme  of  consolidation 
without  any  illegal  or  inequitable  features  attached  to  .the  pro- 
ceeding. 

It  is  further  alleged  in  the  petition  that  the  Women's  Educa- 
tional and  Industrial  Union  are  diventing  certain  of  its  funds 
in  the  way  of  property,  and  surrendering  and  abandoning  them 
to  another  organization,  not  a  defendant  herein,  in  contravention 
of  its  charter,  and  that  the  proposed  united  organization  intend 
to  ratify  and  approve  the  abandonment  and  surrender  of  said 
properties.  This  being  so,  I  am  of  opinion  that  the  defend- 
ants, so  far  as  they  intend  to  ratify  the  abandonment  and  sur- 
render of  any  of  these  properties  belonging  to  the  Women's  Ed- 
ucational and  Industrial  Union  to  another  corporation,  should  be 
enjoined,  and  an  order  may  be  so  drawn  upon  the  plaintiffs 
executing  a  bond  in  the  sum  of  $100.  In  all  other  respects  I  am 
of  opinion  that  the  temporary  injunction  applied  for  should  be 
refused,  and  it  is  so  ordered. 

The  court  is  not  unmindful  that  there  are  connected  with  the 
Women's  Educational  and  Industrial  Union  good  women  of 
high  character  who  have  mothered  this  institution  from  its  in- 
fancy, and  have  grave  fears  that  it  will  lose  its  usefulness  by  the 
consolidation.  The  court  has  not  looked  beyond  the  petition  to 
determine  what  the  members  of  the  societies  are  and  have  been 
doing  in  the  promotion  of  the  various  objects  contemplated  by 
the  societies.  However,  from  the  petition  itself,  the  court  is 
satisfied,  omitting  those  conclusions  concerning  fraud,  conspiracy 
and  the  like,  and  adhering  to  the  issuable  facts  as  set  forth  in 
the  petition,  that  there  is  no  proposed  change  by  the  consolida- 
tion in  the  former  work  of  the  Women's  Educational  and  Indus- 
trial Union;  but  that  it  is  intended  to  perform  a  broader  and 
more'  eflEective  work  by  the  consolidation  of  the  two  societies 
under  one  head  than  could  have  been  accomplished  by  each  of 
the  societies  working  singly.     These  good  women  who  are  op- 
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posed  to  the  union  should  dispel  the  thought  of  irretrievable  loss 
to  the  Women's  Educational  and  Industrial  Union  of  its  useful- 
ness, and  be  reconciled  to  the  view  (thai  the  proposed  new  organ- 
ization, if  accomplished,  will  be  the  means  of  projecting  more 
effectively  the  original  designs  and  purposes  of  the  Women's 
Educational  and  Industrial  Union. 


PROCEEDINGS  IN  HABEAS  CORPUS. 

Common  Pleas  Court  of  Hamilton  County. 

Ex  Parte  Charles  Morris. 

Decided,  May,  1910. 

Habeas  Corpus — Proper  Direction  to  Sheriff — Where  Prisoner  is  in  the 
Hands  of  an  Officer— Sections  12169.  12170,  12181  and  12182,  Gen- 
eral Code, 

In  habeas  corpus  proceedings,  where  the  prisoner  Is  detained  by  an 
officer,  the  direction  to  the  sheriff  In  whose  hands  the  writ  Is  placed 
for  execution  should  be,  not  to  produce  the  body,  but  to  produce  a 
return  showing  that  the  writ  has  been  properly  served  on  the 
officer  holding  the  prisoner  and  said  officer  should  produce  the 
prisoner  as  directed  In   the  writ. 

William  Thorndyke  and  Thomas  Bentham,  for  Morris. 
Chas.  H.  Urban,  Assistant  City  Solicitor,  contra. 

WOODMANSEE,  J. 

Charles  Morris  has  been  brought  before  this  court  upon  a 
writ  issued  by  the  clerk  to  the  sheriff  of  this  county,  command- 
ing him  to  take  and  have  before  D.  D.  Woodmansee,  judge  of 
said  court,  **to  do  and  receive  what  our  said  judge  shall  then 
and  there  consider  concerning  him  in  his  behalf,"  and  in  said 
writ  the  chief  of  police  of  the  city  of  Cincinnati  is  ordered  to 
appear  before  said  judge  to  show  the  cause  of  the  taking  and 
detention  of  the  said  Charles  Morris. 

This  writ  was  issued  as  an  outgrowth  of  a  sworn  application 
filed  herein,  which  in  regular  form  advises  the  court  that  the 
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said  Morris  was  unlawfully  restrained  of  his  liberty  and  was 
imprisoned  without  any  legal  authority. 

For  some  reason,  possibly  following  a  custom,  the  writ  was 
issued  to  the  sheriff  of  this  county,  commanding  him  to  bring 
the  said  Morris  before  the  court. 

Section  5734  of  the  Revised  Statutes  of  Ohio  provides,  in  case 
of  confinement,  imprisonment  or  detention  by  a  person  not  an 
officer,  the  writ  shall  be  in  the  form  as  that  issued  in  the  case 
at  bar,  namely,  directing  the  sheriff  to  bring  the  prisoner  before 
the  court,  as  has  been  done  in  this  case. 

However,  Section  5733,  Revised  Statutes,  provides  as  follows: 

**In  case  of  confinement,  imprisonment  or  detention  by  an 
officer,  the  writ  shall  be  directed  to  him  and  shall  command  him 
to  have  the  body  of  such  person  before  the  court  or  judge  desig- 
nated in  the  writ  at  a  time  and  place  therein  specified.'* 

The  affidavit  filed  in  this  case  alleges  that  the  said  Morris  was 
wrongfully  detained  by  Paul  M.  Millikin,  Chief  of  Police  of 
Cincinnati,  Ohio.  It  would  have  been  entirely  proper  for  the 
sheriff  to  have  served  this  writ,  but  the  only  direction  that  was 
necessary  for  the  sheriff  was  not  to  produce  the  body,  but  to 
produce  a  return  showing  that  he  had  properly  served  the  writ 
upon  the  chief  of  police. 

The  statute  does  not  contemplate  the  giving  up  of  possession  of 
the  prisoner  by  one  officer  to  another,  but  rather  that  the  officer 
who  is  charged  with  wrongfully  detaining  the  prisoner  shall 
bring  him  before  the  court.  This  would  seem  to  be  not  only 
following  the  statute  in  that  regard,  but  it  would  bring  proper 
notice  to  the  chief  of  police,  so  that  he  would  not  be  deprived 
of  his  possesion  of  the  prisoner,  except  upon  a  hearing  before 
the  court  where  his  claim  to  possession  could  be  fully  heard  and 
determined.  In  a  case  where  the  party  detained  is  in  the  pos- 
session of  a  person  who  is  not  an  officer  of  the  law,  it  would 
seem  right  and  proper  that  an  officer  of  this  court  should  take 
the  prisoner  into  possession  and  the  writ  should  be  directed  to 
him,  as  in  this  case,  requiring  him  to  produce  the  party  before 
the  judge  issuing  the  writ. 

This  proceeding  of  habeas  corpus  is  simply  an  inquiry  before 
the  court  into  the  cause  of  imprisonment,  detention  or  depriva- 
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tion.     It  is  perhaps  the  most  sacred  right  vouchsafed  to  a  free 
people,  not  to  be  used  to  protect  .the  guilty,  but  to  safeguard 
the  rights  and  liberties  of  the  innocent. 
The  Constitution  of  the  United  States  provides  as  follows: 

**The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended unless  when  in  cases  of  rebellion  or  invasion  the  public 
safety  may  require  it." 

Our  statutes  expressly  provide  that  the  judge  authorized  to 
grant  the  writ  must  grant  the  same  forthwith.  And  when  it  is 
allowed  by  the  judge,  Section  5745  provides  as  follows: 

**If  a  clerk  of  a  court  refuse  to  issue  the  writ  after  allowance 
thereof  and  demand  therefor,  he  shall  forfeit  to  the  party  ag- 
grieved the  sum  of  $500." 

It  may  be  urged  that  the  chief  of  police,  being  adversely  in- 
terested in  the  proceeding,  would  refuse  to  respond  to  the  writ. 
He  is  amenable  to  the  orders  of  this  court  and  is  subject  to  pun- 
ishment for  contempt  if  he  violates  them. 

In  addition  to  this  Section  5746  provides  as  follows : 

**A  person  to  whom  a  writ  is  directed,  who  neglects  or  re- 
fuses to  obey  or  make  return  of  the  same  according  to  the  com- 
mand thereof,  or  makes  a  false  return  thereof,  or  who,  upon  de- 
mand made  by  the  prisoner,  or  any  person  on  his  behalf,  re- 
fuses to  deliver  to  the  person  demanding,  within  six  hours  after 
the  demand  therefor,  a  true  copy  of  the  warrant  of  commitment 
and  detainer  of  the  prisoner,  shall,  for  the  first  offense,  forfeit 
to  the  party  aggrieved  $200,  and  for  the  second  offense  $400,  and, 
if  an  officer,  shall  be  incapable  of  holding  his  office." 

So  that  I  find  that  the  rights  of  the  prisoner  are  fully  pro- 
tected by  our  Constitution  and  by  statute,  and  the  public  are 
protected  by  the  provision  that  the  prisoner  shall  not  be  dis- 
charged until  the  court  upon  inquiry  finds  that  he  is  wrongfully 
restrained  of  his  liberty. 

Decree  accordingly. 
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INSURANCE  ON  PROPERTY  JOINTLY  OWNED. 

Common  Pleas  Court  of  Licking  County. 

Arlington  C.  Nessley  et  al  v.  The  Anchor  Fire  Insurance 

Company. 

Decided,  September  Term,  1908. 

Fire  Insurance — Joint  Action  on  a  Joint  Contract — But  One  of  the  Par- 
ties not  an  Otoner  of  the  Property  Insured. 

S,  the  owner  of  the  ground,  contracted  with  N  to  make  on  shares  the 
hay  which  could  be  cut  therefrom.  Thereafter  S  became  insane 
and  his  wife  was  appointed  as  his  guardian.  N  made  the  hay, 
which  was  stored  and  insuriince  taken  thereon  by  N  and  the  wife  of 
S  in  a  joint  policy,  the  wife  acting  in  her  individual  capacity.  The 
hay  burned,  and  after  S  had  recovered  his  reason  and  the  guard- 
ianship had  been  discharged  the  present  suit  was  brought  by  N  and 
the  wife  of  S  on  the  policy  of  insurance. 

Held:  That  the  wife  of  S  having  no  individual  interest  in  the  property 
destroyed  could  not  recover  under  the  policy,  and  the  action  being 
joint  on  a  joint  contract  the  motion  for  a  directed  verdict  in  favor 
of  the  insurance  company  should  be  granted. 

Kibler  &  Montgomery  and  Smythe  &  Smythe,  for  plaintiffs. 
Norpell  &  Norpell  and  Jones  <&  Jones,  contra. 

WiCKHAM,  J.  (orally). 

It  seems  that  probably  in  the  spring,  or,  at  any  rate,  before 
the  time  in  May  when  Martin  Slough  was  adjudged  insane,  he 
entered  into  an  agreement  with  the  plaintiff,  Nessley,  by  which  it 
was  agreed  that  Nessley  should  cut  the  grass  upon  his  farm  that 
summer ;  and  that  he  was  to  have  one-third  of  the  hay  for  doing 
the  work;  two-thirds  belonged  to  Martin  Slough.  The  land  be- 
longed at  that  time  to  Martin  Slough,  and  in  May  he  was  ad- 
judged insane  in  the  probate  court  of  this  county,  and  was  sent 
to  the  state  hospital  for  the  insane  at  Columbas,  and  about  the 
same  time,  probably,  his  wife  was  appointed  guardian  of  the 
property. 

The  plaintiff,  Nessley,  under  the  agreement  made  with  Slough 
before  he  was  sent  to  the  hospital,  cut  the  grass  and  made  the 
hay  and  put  itan  the  barn.  He  was  then  the  owner  of  the  un- 
divided one-third  of  the  hay.     The  other  two-thirds  of  the  hay 
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belonged  to  Martin  Slough,  and  in  the  fall  on  an  application 
made,  the  policy  of  insurance  upon  which  this  suit  is  brought 
was  issued  to  Melissa  Slough  and  Nessley,  in  their  individual 
capacities. 

On  the  last  day  of  September  of  that  year,  or  the  first  of  Oc- 
tober, the  barn  and  the  contents  were  destroyed  by  fire.  This 
action  was  brought  by  Melissa  Slough  and  Arlington  C.  Nessley, 
in  their  individual  capacities,  to  recover  upon  that  insurance. 
Suit  was  brought  nearly  a  year  from  the  time  of  the  fire — Sep- 
tember, 1904. 

In  the  meantime,  the  evidence  shows  that  Martin  Slough  had 
recovered  from  his  illness,  and  the  disability  of  guardianship  was 
removed ;  and  so,  at  the  time  that  this  suit  was  brought,  Melissa 
Slough  was  not  the  guardian  of  Martin  Slough. 

The  question  is,  whether  Melissa  Slough  can  recover  upon  that 
policy  in  this  action,  in  her  individual  capacity. 

Counsel  cite  two  cases  which  they  say  are  in  point.  I  have 
examined  them,  and  can  not  see  how  they  are  in  point,  or  apply 
to  this  lawsuit.  One  of  the  cases  is  reported  in  the  13  Circuit 
Court  Reports,  page  679,  entitled,  Phillips  v.  Ohio  Farmers'  In- 
surance Compa7iy.  The  language  of  the  court  in  the  decision 
of  the  case,  to  which  our  attention  is  called,  reads: 

*'In  regard  to  the  bringing  of  the  suit,  that  was  brought  in 
the  name  of  Louis  Phillips.  It  is  shown  in  evidence  that  subse- 
quent to  the  making  of  the  policy  the  property  had  been  con- 
veyed to  Margaret  Phillips.  That  is  not  denied  in  the  reply. 
Evidence  was  offered  to  show  that  the  conveyance  was  made  in 
trust  for  the  plaintiff,  Louis  Phillips.  It  was  claimed  in  testi- 
mony that  Louis  Philips  had  become  perhaps  weak  in  mind,  or 
his  faculties  a  little  impaired,  and  for  the  purpose  of  protect- 
ting  the  property,  under  the  advice  of  counsel,  the  legal  title 
of  the  property  was  placed  in  the  name  of  Mrs.  Phillips  and  in 
trust  for  Louis  Phillips,  who  was  in  fact  the  real  owner  of  the 
property. 

*  *  That  particular  fact  was  not  set  up  in  the  reply.  We  think, 
of  course,  it  ought  to  have  been,  because  it  is  a  very  material  and 
important  matter;  but  we  think,  from  that  state  of  facts,  that 
the  plaintiff  could  have  the  right  to  commence  an  action,  if  he 
chose,  in  his  own  name.  It  is  true  that  under  Section  4995  an 
executor,  administrator  or  guardian,  a  trustee  of  an  express 
trust,  may  bring  an  action  in  his  own  name  without  joining  with 
the  other  party." 
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This  case  was  not  similar  to  the  case  before  us.  There  Louis 
Phillips  had  obtained  a  policy  of  insurance  on  the  property 
which  he  owned;  he  became  weak  in  mind,  and  he  conveyed  the 
property  to  his  wife,  in  trust  for  himself;  and,  after  the  loss, 
he  brought  an  action  in  his  own  name  against  the  company, 
and  it  was  held  that  he  could  do  so.  But  he  was  the  real  party 
in  interest.  He  was  the  real  owner  of  the  property,  and  his 
wife  simply  held  the  legal  title,  as  trustee  for  him.  But  that  is 
not  this  case.  It  does  not  appear  that  Melissa  Slough  had  any 
interest  whatever  in  this  property,  or  Imd  at  the  time  that  she 
brought  the  action.  The  loss  accrued  to  Martin  Slough,  or  to 
his  estate.  Before  the  action  was  brought  Melissa  Slough  ceased 
to  be  his  guardian,  and  the  relation  of  guardian  and  ward  ter- 
minated, and  he  was  not  under  the  disability  of  guardianship. 
She  had  no  interest,  either  individually  or  as  trustee,  in  any 
manner  in  which  that  term  may  be  used.  We  can  see  no  reason 
why  if  an  action  could  be  maintained  by  her,  and  a  judgment 
rendered,  Martin  Slough  could  not  have  brought,  an  action  him- 
self. If  he  is  not  made  a  panty  to  the  suit,  I  can  see  no  reason 
why  he  could  not  maintain  a  second  action  against  the  company. 
It  could  not  be  said,  if  he  had  lived  and  brought  an  action  upon 
the  insurance  policy,  it  could  not  have  been  said  by  the  insur- 
ance company  that  he  was  barred  by  reason  of  a  former  judg- 
ment, if  he  had  not  been  a  party  to  the  suit.  It  would  not  be 
res  adjvdicata. 

There  is  another  case  cited  by  counsel  which  they  say  is  in 
point,  reported  in  the  23  Circuit  Court  Reports,  at  page  191,  en- 
titled Marine  Insurance  Company  v.  Walsh-UpstUl  Coal  Co.  In 
discussing  that  case  found  on  page  198  we  find  this  language: 

**Prom  these  and  numerous  other  authorities,  it  seems  clear 
that  the  plaintiff  here  might  take  out  a  policy  upon  property  not 
owned  by  it,  though  simply  acting  as  agents  for  the  owner,  the 
policy  running  to  it  as  agent  and  the  company  be  bound  by  such 
policy.  The  language  of  this  contract  as  already  quoted,  speaks 
of  the  property  as  belonging  to  the  plaintiff  and  as  agents. 
Surely  the  words  *as  agents'  were  sufficient  to  notify  the  defend- 
ant that  the  plaintiff  had  a  principal  for  whom  it  was  agent,  or 
might  act  in  taking  out  insurance,  and  that  so  acting  for  such 
principal,  the  insurance  was  for  the  benefit  of  such  principal, 
and  so  long  as  the  defendant  made  no  inquiry  as  to  who  was 
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siich  principal,  it  can  not  complain  that  the  principal  was  not 
disclosed  to  it. 

**It  is  complained  on  the  part  of  the  defendant  that  the  court 
erred  in  its  charge  to  the  jury.  The  court  said,  among  other 
things : 

**If  you  find  that  the  coal  mentioned  in  the  petition  was  the 
property  of  the  R.  E.  Elmore  Company  from  and  after  the  time 
it  was  placed  upon  the  steamer  'Egyptian';  that  prior  to  or  at 
the  time  of  such  shipment  the  said  the  R.  E.  Elmore  Company  re- 
quested the  plaintiff,  as  its  agent,  to  insure  said  coal  for  the 
benefit  of  said  the  R.  E.  Elmore  Company;  that  plaintiff  re- 
ported said  shipment  to  the  defendant's  Cleveland  agents  on 
November  29,  1897,  and  that  defendant's  said  agents,  upon  re- 
ceiving such  report,  signed  their  firm  name  opposite  the  entry 
of  such  report,  in  the  plaintiff's  policy  book  in  which  insurance 
under  said  policy  was  regularly  and  properly  entered  and  en- 
dorsed— then  I  charge  you  that  said  cargo  was  regularly  and 
properly  insured  by  the  defendant  in  favor  of,  and  in  the  name 
of  the  plaintiff  as  agent  of  the  R.  E.  Elmore  Company,  and,  in 
that  event,  if  you  find  the  other  facts  set  forth  in  the  petition  in 
favor  of  the  plaintiff,  then  the  plaintiff  is  entitled  to  recover 
in  this  action  as  agent  for  the  R.  E.  Ebnore  Company  the  value 
of  this  coal,  that  is,  its  value  on  board  the  vessel  at  Cleveland, 
November  29,  1897." 


This  was  held  to  be  not  error.  But  this  action  was  brought 
by  the  person  named  in  the  policy,  and  he  is  named  as  agent,  and 
he  brought  his  action  in  the  name  of  the  real  owner  of  the  prop- 
erty, and  therefore  sued  in  the  name  of  the  real  party  in  interest. 
But  that  is  not  the  ease  before  us.  !Mrs.  Slough  does  not  sue  on 
behalf  of  Martin  Slough,  or  on  behalf  of  his  estate ;  she  seeks  to 
recover  a  personal  judgment  against  the  defendant  in  this  case. 

Counsel  cite  authorities  tending  to  support  the  claim  that  it 
makes  no  difference  whether  she  was  named  individually  in  the 
policy  or  as  trustee  or  guardian;  that  question  does  not  really 
concern  us,  because  it  may  be  conceded  that,  on  the  trial,  she 
should  be  permitted  to  show  that  she  stated  to  the  agent  at  the 
time  that  she  was  not  the  owner  of  the  property,  but  that  she  was 
simply  a  trustee  of  the  property,  as  guardian  of  her  husband, 
and  maintain  an  action  provided  the  relationship  of  guardian 
and  ward  still  existed.  It  is  not  a  question  of  the  language  of 
the  policy,  and  her  relations  to  the  owner  of  the  property ;  it  is 
simply  a  question  of  her  bringing  the  action  in  the  capacity  in 
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which  she  brings  it;  that  is,  as  owner.  It  seems  clear  to  the 
court  that  she  can  not  bring,  this  action  and  recover  in  her  own 
name.  She  has  no  interest  in  it,  and  had  none  at  the  time  that 
the  action  was  brought,  in  any  sense.  She  owned  no  interest 
in  it,  and  is  not  charged  with  the  possession  of  it.  She  was  no 
longer,  guardian  of  her  husband,  and  if  he  were  still  living — and 
I  do  not  reccollect  whether  the  testimony  shows  that  he  was  then 
living  or  whether  he  died  before  the  suit  was  brought — but  if  he 
was  living,  it  was  a  right  of  action  that  he  had  against  the  com- 
pany ;  and  I  can  not  see  now  that  there  would  be  any  objection 
to  the  real  party  bringing  the  action  and  alleging  the  facts  to 
show  that  he  was  entitled  to  recover  under  the  policy,  and  that 
the  policy  was  taken  out  to  cover  his  interest  in  the  property  by 
his  representative  at  the  time ;  and  that,  if  there  was  any  money 
due  on  account  of  the  loss  of  the  property,  that  it  was  due  to  him ; 
or,  on  the  other  hand,  if  he  was  deceased  at  that  time,  the  same 
might  be  done  by  his  administrator. 

There  is  only  one  other  question :  whether  this  is  a  joint  con- 
tract, and  whether  a  separate  action  can  be  had.  There  are  no 
authorities  cited.  The  only  authority  that  I  have  is  my  own  in- 
dividual judgment. 

By  Edward  Kibler:  I  have  an  authority  I  would  like  to  sub- 
mit.    It  is  the  48  0.  S.,  page  534 : 

**1.  A  provision  in  a  policy  of  fire  insurance,  to  the  effect 
that  a  sale  or  transfer  of  the  property  insured  shall  forfeit  the 
policy,  does  not  become  operative  to  avoid  the  policy,  unless  the 
entire  interest  of  the  assured  in  the  property  insured  is  sold  or 
transferred.     (P.  539.) 

"2.  If  the  property  insured  consists  of  the  stock  of  goods 
of  a  merchant  doing  business  alone,  the  taking  in  by  him  of  a 
partner  in  the  business  is  not  such  a  sale  or  transfer  by  him  of 
his  entire  interest  in  the  property  as  will  avoid  the  policy. 
(P.  540.) 

**3.  Where  the  policy  has  not  been  assigned  or  transferred, 
and  the  property  thus  insured  is  destroyed  or  damaged  by  fire 
after  the  partnership  had  been  formed  and  had  assumed  the  man- 
agement of  the  business,  the  assured  may  maintain  an  action  on 
the  policy  in  his  own  name  to  recover  the  damage?  sustained  by 
him  on  account  of  the  injury  done  to  his  share  of  the  property.'' 
(P.  541.) 
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The  Court:  It  does  not  hold  that  each  party  might  maintain 
a  separate  action  for  his  interest.  A  had  insured  the  whole 
property,  it  seems,  under  that  decision.  He  sold  a  half  interest 
to  B,  and  the  property  was  destroyed  by  fire.  It  was  held  that 
he  might  maintain  an  action  to  recover  one-half  of  the  value  of 
the  property. 

By  Edward  Kibler:  In  proportion  to  his  undivided  inter- 
est at  the  time  of  the  fire. 

The  Court:  There  was  no  joint  contract.  That  would  be 
quite  different  from  holding  that  his  assignee  or  transferee  and 
he,  both,  could  maintain  separate  actions. 

By  Edward  Kibler:     There  hadn't  been  any  transfer. 

The  Court:  It  seems  that,  to  hold  that  there  could  be  sepa- 
rate actions  maintained,  would  be  in  violation  of  the  provision  of 
the  law  providing  against  separating  causes  of  action.  There  is 
nothing  to  indicate  the  interest  that  each  had  in  the  property, 
and,  for  all  we  know,  an  action  may  still  be  maintained  by  the 
parties,  joining  the  principal  parties  who  had  the  right  to  bring 
the  action.  For  all  we  know  there  is  still  an  administrator  of  the 
estate  of  Martin  Slough,  and  this  belongs  to  his  estate,  and  he  and 
the  plaintiff  join  in  maintaining  an  action  against  the  insurance 
company,  to  recover  the  whole  amount  of  loss  upon  the  policy. 
If  we  were  to  hold  that  Nessley  might  proceed  and  recover  in 
this  case  the  one-third,  and  that  an  action  might  be  maintained 
by  Martin  Slough — that  is  separating  the  causes  of  action  into 
two. 

It  is  so  clear  to  the  court  that  I  am  correct,  I  think  the  motion 
ought  to  be  sustained. 

By  Edward  Kibler:  I  would  like  to  have  the  record  show 
that,  after  the  court  announced  its  holding,  that  we  made  a  mo- 
tion that  the  case  proceed,  so  far  as  Arlington  C.  Nessley 's  inter- 
est in  the  property  is  concerned,  before  the  court  makes  any  di- 
rection to  the  jury. 

The  Court:     It  may  show  that. 

By  Edward  Kibler :  And  that  is  refused  and  exceptions  by  the 
plaintiff  to  the  direction  of  the  court. 

The  Court :  Yes,  sir.  That  may  be  shown — all  of  the  matters 
that  you  wish  the  record  to  show. 
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PROCIXDINCS  FOR  A  STREET  IMPROVEMENT. 

Common  Pleas  Court  of  Clarke  County. . 

E.  C.  Baldwin  et  al  v.  Springfield  et  al.* 

Decided,  April  18,  1910. 

Assessments — Notice  of  Qeneral  Street  Improvement — Not  Defective 
for  Failing  to  Notify  Abutter  to  Construct  Curbing — M<ic<idamizing 
is  Repaving,  When — Limitations  as  to  Repaving  Not  Applicable  to 
Assessments  for  Curbing. 

1.  The  provision  of  STection  3857,  General  Code,  for  the  giving  of  no- 

tice to  an  abutter  of  a  contemplated  street  improvement,  and  af- 
fording him  the  option  of  doing  the  work  himself,  is  limited  to 
sidewalk  improvements  and  does  not  apply  to  general  improve- 
ments of  the  character  contemplated  by  Section  3812,  General 
Code,  the  construction  of  which  is  imposed  upon  municipalities  as 
an  entirety;  and  notice  of  the  passage  of  a  resolution  declaring 
necessary  the  improvement  of  a  street  by  paving,  curbing  and  gut- 
tering is,  therefore,  not  rendered  defective  by  failing  to  give  the 
abutting  owner  an  opportunity  to  construct  the  curbing. 

2.  The  "macadamizing"  of  a  street,  formerly  improved  under  munici- 

pal direction  by  graveling,  constitutes  a  "repaving"  within  the 
meaning  of  Section  3822,  General  Code,  as  to  which  not  more  than 
one-half  of  the  cost  may  be  assessed  against  the  abutter. 

3.  The  limitation  of  Section  3822,  General   Code,  as  to  repaving  as- 

sessments does  not  apply  to  assessments  for  curbing  and  gutte;*Ing, 
if  the  former  improvement  did  not  include  and  the  property  was 
not  assessed  for  curbing  and  guttering  as  a  part  of  either  the 
street  or  sidewalk  improvement. 

J.  L.  Phimmer  and  F,  M.  Krapp,  for  plaintiffs. 
R,  V.  Smith,  City  Solicitor,  contra. 

KUNKLE,  J. 

The  plaintiffs  claim  that  in  March,  1908,  the  council  of  the  city 
of  Springfield  adopted  a  resolution  declaring  it  necessary  to  im- 
prove Kenton  street,  from  East  street  to  Burt  street,  by  ma- 
cadamizing, curbing  and  guttering  the  same,  and  that  the  cost 
of  such  improvement,  less  3  1-3  per  cent,  and  the  cost  of  the  inter- 

'  Affirmed  by  the  Circuit  Court  without  report,  May  19,  1910. 
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sections,  should  be  assessed  by  the  foot  frontage  of  the  property 
bounding  and  abutting  thereon ;  that  on  May  12,  1908,  said  coun- 
cil passed  an  ordinance  levying  an  assessment  of  $1.6322  per 
front  foot  upon  the  lots  and  lands  abutting  on  said  improvement, 
for  the  purpose  of  paying  the  property  owner's  portion  of  the 
cost  of  said  improvement. 

PlaintiflPs  claim  that  a  portion  of  said  Kenton  street,  viz.,  the 
portion  from  Oak  street  to  Burt  street,  was  improved  by  the 
city  by  grading  and  graveling  the  same  in  accordance  with  a 
resolution  passed  by  said  council  in  March,  1901. 

Plaintiffs  further  claim  that  they  were  not  served  with  a  notice 
requiring  them  to  construct  the  curb  and  gutters  in  front  of 
their  premises,  and  that  the  assessments  in  question  are  void 
for  the  reason  that  they  include  the  cost  of  such  curbing  and 
guttering  and  the  cost  of  constructing  the  street  intersections. 

Plaintiffs  ask  that  the  defendants  be  enjoined  from  certifying 
or  collecting  said  assessments,  and  that  the  court  find  the  amount 
of  the  cost  of  said  improvement  which  should  be  properly  and 
legally  assessed  against  the  plaintiffs  herein,  if  the  same  can  be 
done. 

The  defendant,  the  city  of  Springfield,  admits  the  adoption  of 
the  resolutions  and  ordinances  set  forth  in  the  petition;  admits 
that  the  portion  of  Kenton  street  described  in  the  petition  was 
improved  at  the  expense  of  the  abutting  property  owners  by 
grading  and  graveling  irr  1901,  but  denies  that  no  notice  was 
given  plaintiffs  of  the  making  of  the  improvement  in  question, 
and  claims  that  notice,  as  required  by  law,  was  served  upon  the 
plaintiffs  of  the  making  of  such  improvement. 

The  case  was  submitted  to  the  court  upon  the  evidence  and 
certain  agreed  statements  of  fact. 

We  have  examined  the  various  authorities  cited  by  counsel, 
and  also  a  large  number  of  additional  authorities,  but  ^vill  not 
discuss  many  of  these  authorities  in  this  opinion. 

Plaintiffs  insist  that  under  the  law  they  had  the  right  to  con- 
struct that  portion  of  the  improvement  in  question  which  con- 
sists of  the  curbing  and  guttering,  and  that  the  city  could  not 
construct  the  curbing  and  guttering  in   question  at  their  ex- 
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penfie,  unless  they  failed  to  perform  such  work,  after  having  first 
been  notified  by  the  city  to  so  perform  such  work. 

The  law  is  clear  in  Ohio,  at  least,  that  notice  is  jurisdictional, 
and  if  the  city  fails  to  serve  notice  upon  the  property  owners,  as 
required  by  law,  of  the  making  of  an  improvement,  then  the 
city  is  without  jurisdiction  to  levy  an  assessment  to  pay  any  por- 
tion of  the  cost  of  such  improvement. 

We  think  the  city  did  serve  such  notice  of  the  making  of  this 
improvement,  as  is  required  by  law.  A  copy  of  the  notice,  which 
it  is  admitted  was  served  upon  all  of  the  plaintiffs,  has  been  in- 
troduced in  evidence.  We  think  this  notice  complies  with  the 
requirements  of  the  law  governing  this  particular  improvement. 

It  is  claimed  that  as  curbing  and  guttering  form  part  of  a 
sidewalk  improvement,  that  the  notice  given  should  have  con- 
formed with  the  notice  governing  the  construction  of  sidewalk 
improvements,  and  that  the  plaintiffs  should  have  been  given 
the  required  number  of  days  in  which  to  construct  such  curb  and 
gutters. 

Section  3812,  General  Code  (R.  S.,  1536-210),  provides  that: 

**The  council  of  any  municipal  corporation  may  assess  upon 
the  abutting  •  •  •  lots  or  lands,  •  •  •  any  part  of 
the  entire  cost  of  and  expense  connected  with  the  improvement 
of  any  street,  alley  •  •  •  or  place  by  grading,  draining, 
curbing,  paving,  repaving,  repairing,  constructing  sidewalks," 
etc. 

Section  3818,  General  Code  (R.  S.,  1536-212),  provides  that 
notice  of  the  passage  of  a  resolution  of  necessity  shall  be  served 
upon  the  owner  of  each  piece  of  property  assessed  and  such  no- 
tice shall  be  completed  at  least  twenty  days  before  the  improve- 
ment is  made  or  the  assessment  levied. 

It  will  be  observed  that  under  Section  3812,  General  Code  (R. 
S.,  1536-210),  the  improvement  which  may  be  made  as  an  en- 
tirety, and  the  cost  thereof  assessed  in  the  manner  provided  by 
law,  may  consist  of  any  one  or  more  of  the  different  forms  of 
improvement  enumerated  in  such  section.  It  may  consist  of 
paving  alone,  or  it  may  consist  of  grading,  curbing,  paving  and 
constructing  sidewalk^.     All  or   any  portion  of  the  different 
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classes  of  improvement  enumerated  in  this  section  may  be'  em- 
braced within  one  general  improvement,  which  shall  be  provided 
for  by  a  resolution  of  necessity,  as  specified  in  Section  3818, 
General  Code  (R.  S.,  1536-212),  and  notice  of  such  resolution 
of  necessity  must  be  served  upon  the  property  owners  at  least 
twenty  days  before  the  improvement  is  made  or  the  assessment 
levied  as  provided  by  Section.  3818,  General  Code  (R.  S.) 
1536-212). 

The  Legislature  has  provided  a  complete  mode  or  plan  by 
which  any  or  all  of  the  improvements  specified  in  Section  3812, 
General  Code  (R.  S.,  1536-210),  may  be  made,  and  a  certain  por- 
tion of  the  cost  thereof  assessed  upon  the  abutting  property. 

The  Legislature  has  further  provided  a  complete  mode  or 
plan  by  which  the  city  may  have  sidewalks  constructed  at  the 
expense  of  the  abutting  property  owners. 

If  the  city  proceeds  under  Section  3812,  General  Code  (R.  S., 
1536-210),  to  make  an  improvement  consisting  of  any  or  all  of 
the  different  kinds  of  work  enumerated  in  such  section,  it  is 
then  required  to  give  the  notice  and  comply  with  the  require- 
ments of  law  governing  such  improvements. 

If  the  city  undertakes  to  require  a  property  owner  to  con- 
struct a  sidewalk,  as  provided  by  Section  3853,  General  Code 
(R.  S.,  1536-232),  and  the  following  sections,  it  must  then  give 
notice  and  comply  with  the  requirements  of  law  governing  the 
making  of  such  improvements. 

Section  3853,  General  Code  (R.  S.,  1536-232),  provides  that 
council  may  provide  for  the  construction  and  repair  of  all  neces- 
sary sidewalks  and  curbing  and  guttering,  and  parts  thereof, 
within  the  limits  of  the  corporation,  and  may  require,  by  the  im- 
position of  suitable  penalties  or  otherwise,  the  owners  and  occu- 
pants of  abutting  lots  and  lands  to  keep  such  sidewalks,  curbing 
and  gutters  in  repair  and  free  from  snow  or  nuisance. 

Section  3856,  General  Code  (R.  S.,' 1536-234),  provides  that 
when  a  resolution  has  been  passed  by  council  declaring  that  cer- 
tain sidewalks,  curb  or  gutters  shall  be  constructed  or  repaired, 
the  clerk  shall  cause  a  written  notice  to  be  served  upon  the  owner 
or  agent  of  the  owner,  of  the  passage  of  such  resolution. 
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Section  3857,  General  Code  (R  S.,  1536-235),  provides  that  if 
such  sidewalks,  curbing  or  gutters  are  not  constructed  within 
fifteen  days  or  not  repaired  within  five  days,  the  city  may  have 
the  same  done  at  the  expense  of  the  owner,  and  assess  the  cost 
thereof  upon  the  property.  It  is  by  virtue  of  the  last  named  sec- 
tion that  counsel  for  plaintiffs  insist  that  plaintiffs  had  the 
right  to  construct  the  curbing  and  guttering  in  question.  We 
do  not  think  the  plaintiffs  had  any  such  right.  It  is  apparent 
from  a  reading  of  the  section  governing  the  construction  of  side- 
walks, that  the  Legislature  intended  to  confer  upon  the  city  the 
right  to  construct  sidewalks  only  in  the  event  the  property 
owner  failed  to  comply  with  the  order  of  the  city;  that  the  city 
is  required  to  first  notify  the  property  owner  to  do  the  work, 
and  if  the  property  owner  fails  to  comply  with  the  order,  then 
the  city  may  perform  the  work  solely  as  a  means  of  enforcing 
its  orders.  It  is  also  equally  apparent  that  the  Legislature  in- 
tended that  the  city  should  construct  the  improvements  specified 
in  Section  3812,  General  Code  (R.  S.,  1536-210).  When  the  city 
proceeds  under  Section  3812,  General  Code  (R.  S.,  1536-210), 
as  was  done  in  this  case,  to  make  an  improvement,  it-  does  so  as 
an  origihal  matter.  It  does  not  order  the  property  owner  to 
do  the  work  or  any  portion  of  it,  and  has  no  authority  to  order 
the  property  owner  to  do  such  work,  or  any  portion  thereof.  It 
has  authority  to  make  the  improvements  enumerated  in  the  subdi- 
vision referred  to,  and  is  required  to  notify  the  property  owner 
so  he  may  have  a  hearing,  if  he  desires,  in  reference  to  the  ques- 
tion of  damages,  etc. 

Different  notices  are  required.  Under  Section  3812,  General 
Code  (R.  S.,  1536-210),  twenty  days'  notice  is  required.  Un- 
der Section  3857,  General  Code  (R.  S.,  1536-235),  which  relates 
solely  to  sidewalks,  fifteen  days'  notice  is  required.  Under  para- 
graph 232,  which  relates  to  sidewalks,  notice  to  the  occupant  of 
the  property  is  sufficient,  in  reference  to  the  making  of  certain 
repairs,  etc. 

These  two  methods  of  making  improvements  are  different,  and 
each  is  complete  in  itself.  They  do  not  depend  upon  each  other, 
and  when  the  city  proceeds  to  make  an  improvement,  as  was 
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done  in  this  case,  under  the  provisions  of  Section  3812,  General 
Code  (R.  S.,  1536-210),  it  is  then  governed  solely  by  such  pro- 
visions. 

In  Ehni  v.  Columbus,  3  C.  C,  494,  our  circuit  court,  in  the 
first  paragraph  of  the  syllabus,  say : 

**  Whether  curbing  is  a  part  of  a  street  improvement,  or  of  a 
sidewalk  improvement,  is  a  question  of  fact  to  be  determined 
from  the  circumstances  of  the  particular  case  and  is  a  matter  of 
evidence,  not  of  law." 

It  would  be  impractical  to  make  an  extensive  Improvement  of 
a  street  by  paving,  if  one  or  two  property  owners  on  each  square 
were  to  put  in  curbing  and  guttering  and  the  others  were  not. 
The  street  must  be  made  as  an  entirety,  and  it  is  evident  that  the 
Legislature  so  intended. 

We  think  the  plaintiffs  were  given  such  notice  of  the  making 
of  this  improvement  as  the  statute  requires. 

A  portion  of  Kenton  street,  viz.,  the  part  lying  between  Oak 
street  and  Burt  street,  w^as  improved  by  the  city  by  grading  and 
graveling  the  same,  at  the  expense  of  the  abutting  property  own- 
ers, in  1901.  The  city  having  once  improved  this  portion  of 
the  said  street  and  assessed  substantially  all  of  the  expense  there- 
of against  the  abutting  property  owners,  can  it  again  improve 
such  portion  of  the  street  with  a  different  kind  of  improvement 
and  assess  substantially  all  of  the  expense  thereof  against  the 
abutting  property  owner? 

We  think  the  great  weight  of  authority  is  to  the  effect  that 
the  power  to  pave  or  otherwise  improve  a  street,  even  at  the 
expense  of  abutting  property  owners,. is  a  continuing  one,  and 
that  the  city  can  make  as  many  additional  improvements  of  a 
public  street  as  are  necessary,  and  assess  the  cost  thereof  upon 
the  abutting  property  owners,  unless  the  Legislature  has  specifi- 
cally restricted  such  rigM.  See  Elliott,  Roads  and  Streets,  Sec- 
tion 335 ;  25  Am.  &  Eng.  Enc.  Law,  1178 ;  State  v.  District  Court, 
80  Minn.,  293;  Adams  v.  Fisher,  75  Tex.,  657,  661. 

Section  3812,  General  Code  (R.  S.,  1536-210),  provides  how 
assessments  may  be  made.  Has  the  Legislature  restricted  the 
city  in  assessing  the  cost  of  this  new  improvement,  and  if  so,  to 
what  extent! 
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Section  3820,  General  Ckxie,  et  seq,  (R.  S.,  1536-213),  provides 
that  the  city  shall  pay  such  part  of  the  cost  and  expense  of  im- 
provements for  which  special  assessments  are  levied,  as  council 
may  deem  just,  which  part  shall  not  be  less  than  one-fiftieth  of 
all  such  cost  and  expense,  and  in  addition  thereto  the  corpora- 
tion shall  pay  the  cost  of  intersections;  provided  (Section  3822, 
Qeneral  Code)  that  whenever  special  assessments  have  been 
levied  and  paid  for  the  improvement  of  any  street  or  other  pub- 
lie  place,  the  property  so  assessed  shall  not  again  be  assessed  for 
more  than  one-half  the  cost  and  expense  of  repairing  or  repaving 
such  street  or  other  public  place,  unless  the  grade  of  the  same  is 
changed. 

It  is  admitted  that  the  grade  on  this  street  was  not  changed  at 
the  time  the  improvement  in  question  was  made.  When  the 
grading  and  graveling  improvement  was  made  in  1901,  the  law 
was  somewhat  different  from  what  it  was  in  1908,  when  the 
street  was  macadamized. 

Original  Section  2264,  Revised  Statutes,  corresponds  to  Sec- 
tion 3812,  General  Code  (R.  S.,  1536-210),  of  the  law  as  now  in 
force.  Said  section  provided  that  in  all  cases  where  an  improve- 
ment of  any  kind  is  made,  the  council  may  assess  the  cost  there- 
of upon  the  property,  etc. 

Section  3812,  General  Code  (R.  S.,  1536-210) ,  as  now  in  force, 
does  not  specifically  provide  for  the  graveling  of  a  street,  but 
former  Section  2264  included  a  graveling  improvement,  as  much 
as  any  other  form  of  improvement,  as  the  language  of  this  sec- 
tion was: 

**When  an  improvement  of  any  kind  is  made,  the  city  may 
assess,"  etc. 

It  is  immaterial  whether  the  city  could  or  could  not,  under 
the  provisions  of  Section  3812,  General  Code  (R.  S.,  1536-210), 
assess  the  cost  of  an  improvement  consisting  of  graveling,  as  it 
is  evident  that  the  city  had  the  right  to  assess  the  cost  of  such 
an  improvement  when  the  street  was  so  graveled. 

The  rights  and  liabilities  of  property  owners  are  fixed  by  the 
law  in  force  when  the  improvement  is  ordered.  Cincinnati  v. 
Seasongood,  46  Ohio  St.,  296 ;  Ehni  v.  Columbus,  supra. 
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When  the  macadamizing  improvement  in  question  was  or- 
dered in  1908,  we  think  the  city  was  authorized  by  Section  3812, 
General  Code  (R.  S.,  1536-210),  to  make  an  improvement  of 
that  nature,  and  assess  a  certain  portion  of  the  cost  thereof  upon 
the  abutting  property. 

Does  the  macadamizing  of  /the  street  in  1908  constitute  a  re- 
paving  or  a  repairing  of  the  street,  so  as  to  bring  the  plaintiffs 
within  the  limitation  specified  in  Section  3820,  General  Code  (R. 
S.,  1536-213),  which  limitation  provides  that  whenever  special 
assessments  have  been  levied  and  paid,  for  the  improvement  of 
any  street  or  other  public  place,  the  property  so  assessed  shall 
not  again  be  assessed  for  more  than  one-half  the  cost  and  ex- 
pense of  repaving  or  repairing  such  street,  unless  the  grade  has 
been  changed. 

It  is  claimed  by  counsel  for  plaintiffs,  that  the  macadamizing 
improvement  of  1908  constitutes  a  repaving  and  a  repairing  of 
this  street.  We  are  satisfied  that  the  improvement  of  1908  does 
not  constitute  a  repair  of  the  street. 

To  repair  is  to  restore  to  a  sound  or  good  state  after  decay, 
injury  or  partial  destruction.  To  repair,  as  is  ordinarily  under- 
stood, means  to  amend,  not  to  make  a  new  thing,  but  to  refit,  to 
make  good,  or  to  restore  an  existing  thing.  24  Am.  &  Eng. 
Enc.  Law,  470. 

The  grading  and  graveling  of  1901  was  a  complete  improve- 
ment. The  second  improvement  in  1908  consisted  of  macad- 
amizing and  curbing  and  guttering,  according  to  the  grade  for- 
merly established.  It  was  an  entirely  new  improvement,  not  a 
repair  of  a  former  improvement.  See  O'Meara  v.  Oreen,  25  Mo. 
App.,  198 ;  Bush  V.  Peoria,  215  111.,  515. 

To  constitute  an  original  paving  of  a  street  there  must  have 
been  a  substantial  paving  of  the  part  of  the  street  improved. 
Page  &  Jones,  Taxation,  Section  462 ;  Brady j  In  re,  85  N.  Y.,  268. 

A  street  includes  sidewalks  and  gutters,  and  paving  includes 
flagging;  the  work  therefore  of  setting  curb  and  gutter  stones, 
and  flagging  the  sidewalk  of  a  street,  which  has  once  been  done, 
is  included  in  the  phrase,  repaving  a  street.  Burmeister,  In  re, 
76  N.  T.,  174. 
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It  is  not  claimed  that  the  property  owners  in  question  have  pre- 
viously constructed  or  been  assessed  for  any  curbing  and  gutter- 
ing on  this  street,  either  as  a  part  of  a  street  or  of  a  sidewalk 
improvement.  The  only  expense  to  which  they  have  been  sub- 
jected, relates  to  the  grading  and  graveling  of  the  portion  of 
the  highway  in  question. 

Does  the  macadamizing  of  the  highway  in  question  constitute 
a  repaving  thereof,  where  the  first  improvement  consisted  merely 
of  graveling  the  street.  We  have  had  considerable  difficulty  in 
arriving  at  a  determination  of  this  question. 

There  are  a  number  of  decisions  to  the  effect  that  macadamiz- 
ing is  considered  paving.  Leake  v.  Philadelphia,  171  Pa.  St., 
125;  WUliamsport  v.  Beck,  128  Pa.  St.,  147 ;  Brady,  In  re,  supra; 
36  Am.  Dig.,  1267 ;  Philadelphia  v.  Ehret,  153  Pa.  St.,  1 ;  Harris- 
burg  V.  Segelbaum,  151  Pa.  St.,  172,  185  (20  L.  R.  A.,  834) ; 
Adams  v.  Fisher,  supra. 

Does  an  original  improvement  of  a  street  by  graveling  consti- 
tute the  paving  of  a  street,  so  as  to  render  a  subsequent  im- 
provement a  repaving? 

To  pave  includes  the  usual  means  of  covering  the  street  with 
stone  or  brick,  so  as  to  make  a  convenient  surface  for  travel. 
Warren  v.  Eerdy,  31  Iowa,  31. 

Many  statutes  provide  for  levying  assessments  for  paving  a 
street.  The  question  presented  under  such  statutes  is  as  to  the 
meaning  of  the  term  ''paving,"  and  the  forms  of  improvement 
which  may  be  included  thereunder. 

"Paving  consists  in  producing,  by  any  means,  a  hard,  firm, 
smooth  surface  for  travel.  Paving  consists  in  producing  a  com- 
pact, even,  hard  surface,  or  covering  the  street  with  stone  or 
brick,  so  as  to  make  a  convenient  surface  for  travel."  Page  & 
Jones,  Taxation,  437. 

'*No  particular  material  is  necessary  to  constitute  a  pavement. 
It  may  be  made  of  anything  which  will  produce  a  hard,  firm 
smooth  surface  for  travel."  Philadelphia  v.  Eddleman,  169 
Pa.  St.,  452. 

**To  pave  is  to  cover  with  stone  or  brick,  or  other  suitable 
material,  so  as  to  make  a  level  or  convenient  surface  for  horses, 
carriages,  or  foot-passengers."    Phillips,  In  re,  60  N.  Y.,  16,  22. 
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A  pavement  is  not  limited  to  uniformly  arranged  masses  of 
blocks  of  wood,  brick  or  stone,  but  it  may  be  as  well  formed 
of  pebbles  or  gravel  or  other  hard  substance  which  will  make  a 
compact,  even,  hard  way  or  floor."  Burnham  v.  Chicago,  24  ILL, 
496,  499,  500;  Dillon,  Mun.  Corp,,  Section  796,  and  authorities 
cited. 

Any  material  by  which  a  hard,  firm  or  smooth  surface  for 
travel  is  secured,  constitutes  a  paving,  and  from  the  above  defi- 
nitions of  paving  and  repaving,  we  think  the  macadamizing  in 
question  constituted  a  repaving,  and  that  the  limitation  of  Sec- 
tion 3820,  General  Code  (R.  S.,  1536-213),  as  to  repaving,  ap- 
plies to  the  improvement  in  question. 

While  brick  or  stone  are  the  materials  employed  in  most  cases 
of  paving,  and  were  the  materials  used  in  certain  of  the  cases 
above  cited,  yet  it  is  apparent  from  the  reasoning  of  the  court, 
even  in  those  cases,  that  the  controlling  element  was  the  fact  that 
a  hard,  firm,  smooth  surface  for  travel  was  thereby  secured,  and 
a  hard,  firm  and  smooth  surface  for  travel  may  be  secured  from 
the  use  of  gravel,  as  well  as  from  other  kinds  of  material. 

The  purpose  of  the  Legislature  seems  to  be  to  permit  the  city 
to  assess  against  abutting  property  owners  the  principal  cost  of 
originally  improving  a  street — of  originally  transforming  it 
from  an  ordinary  roadway  into  a  street,  but  after  such  original 
construction,  the  policy  of  the  Legislature  in  our  state,  and  the 
same  rule  seems  to  prevail  in  most  states,  is  to  limit  the  amount 
which  may  be  assessed  after  a  street  has  been  originally  im- 
proved at  the  expense  of  the  abutting  property. 

We  have  nothing  to  do  with  the  wisdom  of  such  legislation. 
We  are  merely  required  to  determine  what  the  Legislature  has 
enacted  upon  this  subject.  If  we  have  correctly  interpreted  the 
intention  of  the  Legislature  and  the  limitation  so  prescribed  is 
unwise,  the  remedy  is  with  tHe  Legislature. 

As  the  plaintiffs  have  never  constructed  or  been  previously  as- 
sessed for  curbing  and  guttering,  either  as  a  part  of  a  street  im- 
provement or  as  a  part  of  a  sidewalk  improvement,  I  do  not 
think  the  cost  of  the  curbing  and  guttering  in  question  would 
come  within  the  repaving  limitation. 
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The  purpose  of  this  limitation  is  not  to  permit  a  property 
owner  to  escape  the  cost  of  an  original  construction,  but  it  is  to 
protect  him  from  double  burdens. 

The  plaintiifs  claim  that  the  entire  assessments  in  question 
are  void,  because  of  irregularities  therein.  We  do  not  think  the 
entire  assessments  are  void,  but  that  they  are  subject  to  reduc- 
tion to  the  extent  that  they  exceed  the  amount  which  the  city 
could  legally  assess. 

An  examination  of  the  authorities  cited  by  plaintiffs  discloses 
that  many  of  them  relate  to  cases  where  the  city  had  no  juris- 
diction to  make  the  assessments  in  question.  We  think  the  city, 
in  this  case,  had  jurisdiction  to  make  the  assessments,  but  sim- 
ply exceeded  the  amount  which  it  was  authorized  to  assess. 

Under  the  curative  provisions  of  Section  3911,  General  Code 
(R.  S.,  1536-280),  the  courts  are  required  to  construe  the  provi- 
sions of  council  liberally,  to  the  end  that  a  speedy  collection  of 
assessments  may  be  had,  but  the  proceedings  shall  be  strictly 
construed  in  favor  of  the  property  assessed,  as  to  the  limitation 
on  assessments.  The  limitation  of  assessments  shall  be  striotly 
construed  in  favor  of  the  property  owner,  but  the  collection  of 
the  assessment,  to  the  extent  that  the  city  is  authorized  to  make 
an  assessment,  shall  be  liberally  construed  in  favor  of  the  city. 

The  plaintiffs  also  claimed  that  the  city  had  not  paid  its  full 
portion  of  the  cost  of  making  the  street  intersections,  as  pro- 
vided by  Section  3820,  General  Code  (R.  S.,  1536-213).  Coun- 
sel have  since  gone  over  this  feature  of  the  case  with  the  city 
engineer,  and  as  I  understand,  the  difference  betw^een  counsel  on 
this  point  is  so  small  that  this  branch  of  the  case  is  waived. 

It  is  admitted  that  the  property  of  all  the  plaintiffs  is  situated 
upon  that  part  of  Kenton  street  which  was  originally  improved 
by  grading  and  graveling  at  the  expense  of  the  abutting  prop- 
erty owners,  and  we  think  the  plaintiffs  are  entitled  to  a  reduc- 
tion on  the  assessments  made  for  macadamizing,  the  same  being 
to  that  extent  a  repaving  of  the  said  street.  The  defendants 
will  be  enjoined  from  collecting  from  the  plaintiffs  more  than 
one-half  of  the  cost  of  such  macadamizing  as  provided  by  Sec- 
tion 3820,  General  Code  (R.  S.,  1536-213). 
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REGULARITY  OF  A  PARTITION  PROCEEDINC. 

Common  Pleas  Court  of  Hamilton  County. 

Frank  Foddy  v.  Rose  Miller  et  al  and  Walter  Foddy  v. 

Anna  D.  Hastings  et  al. 

Decided,  May,  1910. 

Partitiofir— Defective  Appearance — Waiver  of  Objection  to  Irregularity 
of — Appearance  for  an  Imbecile — Precedence  between  Actions  In- 
volving the  Same  Parties  and  the  Same  Subject-Matter — Where 
Service  Was  Not  Obtained  Over  All  the  Parties  in  the  First  Ac- 
tion. 

1.  A  defective  appearance  in  a  partition  suit  will  be  deemed  to  have 

been  waived,  where  objection  thereto  was  not  made  for  three 
years,  although  the  defect  was  of  a  character  that  would  have  war- 
ranted the  setting  aside  of  the  appearance  had  objection  thereto 
been  made  at  the  time. 

2.  The  filing  of  an  amended  answer  and  cross-petition  by  the  guardian 

of  an  imbecile  is  a  legal  and  sufficient  entry  of  appearance  for  such 
imbecile  in  a  partition  proceeding. 

3.  Where  a  court  has  jurisdiction  of  the  subject-matter  and  has  ac- 

quired jurisdiction  of  some  of  the  parties,  and  subsequent  sum- 
mons is  necessary  to  bring  in  the  remaining  parties,  the  action 
will  have  precedence  over  another  action  begun  in  the  same  court 
at  a  later  date  on  the  same  cause  of  action,  involving  the  same 
parties  and  seeking  the  same  relief. 

Bromwell,  J. 

The  above  two  causes  of  action  are  among  substantially  the 
same  parties  and  seek  the  same  result,  viz.,  the  partition  of  a 
certain  piece  of  real  estate  formerly  belonging  to  John  Foddy, 
deceased.  The  first  of  these  actions  was  commenced  February 
n,  1903;  the  second  June  16,  1908. 

The  parties  in  these  two  proceedings  are  the  same  with  the  fol- 
lowing exceptions: 

First.  Walter  Foddy,  defendant  in  No.  125558,  is  plaintiff  in 
140150. 

Second.  Frank  Foddy,  plaintiff  in  125558,  was  dead  at  the 
time  of  filing  No.  140150  and  his  children  are  made  parties 
defendant  in  that  case. 
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Third.  By  an  order  of  revivor  the  children  of  said  Frank 
Foddy  and  their  mother,  as  giiardian,  were  made  parties  plaint- 
iff in  125558. 

Fourth.  Mattie  M.  Foddy,  wife  of  Frank  Foddy,  appears 
as  defendant  in  125558;  Mattie  Emma  Foddy  as  defendant  in 
140150. 

The  rule  of  pending  actions  would  apply  in  this  case  unless 
the  first  one,  viz..  No.  125558,  has  abated  by  failure  to  properly 
revive  after  the  death  of  Frank  Foddy. 

The  service  upon  the  parties  in  the  first  case  was:  ''1903, 
February  17.  Stella  M.  Foddy,  personally  and  as  executrix." 
And  on  December  9,  1904,  Mrs.  W.  H.  MiUer,  William  H.  Mil- 
ler, C.  O.  Hastings,  Anna  Hastings  (Anna  B.  Hastings  in  the 
caption),  Lida  B.  Foddy,  guardian  for  Walter  Foddy  (Lida 
Foddy  in  caption).  Mrs.  F.  H.  Hugenberg,  and  F.  H.  Hugen- 
berg  all  entered  their  appearances  by  signing  the  entry  in  the 
following  form:  "We  hereby  enter  our  appearance  in  the  above 
case." 

While  there  was  a  defect  in  the  intended  entry  of  appearance 
of  Lida  B.  Foddy,  as  guardian  of  Walter  B.  Foddy,  we  think 
this  defect  was  subsequently  cured  by  the  amended  cross-peti- 
tion filed  by  her  April  29,  1907. 

The  discrepancy  between  the  names  Mattie  •  Foddy,  as  it 
appears  in  the  caption,  and  Martha  Emma  Foddy,  may  be  cor- 
rected by  amendment,  the  latter  name  being  no  doubt  the  cor- 
rect one,  although  she  signs  her  answer  as  Martha  Foddy  with- 
out any  middle  initial. 

While  the  entry  of  appearance  of  a  number  of  the  defendants 
above  named  does  not  conform  to  rule  11  of  this  court,  which 
requires  proof  of  signature,  and,  if  this  defect  had  been  ob- 
jected to  at  the  time  of  the  entry  they  would  no  doubt  have  been 
stricken  from  the  files,  in  view  of  the  time  that  has  since  elapsed 
this  defect  may  be  deemed  waived  by  the  other  parties  to  the  ac- 
tion. 

Answers  have  been  filed  by  Mrs.  F.  H.  Hugenberg,  Mrs.  Anna 
Hastings,  Mrs.  W.  H.  Miller,  Lida  B.  Foddy,  Stella  May  Foddy, 
personally  and  as  executrix,  Lida  B.  Foddy,  as  guardian  of  Wal- 
ter Poddy,  Martha  Emma  Foddy,  Anna  Foddy. 
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On  April  29,  1907,  Lida  B.  Poddy,  as  guardian  of  Walter 
Foddy,  an  imbecile,  filed  an  amended  answer  and  cross-petition. 
On  January  21,  1910,  Stella  May  Foddy  filed  a  second  supple- 
mental cross-petition. 

On  the  same  day  a  guardian  ad  litem  for  minor  defendants,  or 
rather  minor  plaintiffs,  being  the  children  of  Frank  Foddy,  de- 
ceased, was  appointed  and  filed  answers  on  their  behalf,  on  Jan- 
uary 22,  1910.  On  January  24,  1910,  a  second  order  of  revivor 
was  entered.  And  on  January  2,  1905,  Frank  Foddy,  the 
plaintiff,  died. 

On  Oetober  26,  1906   (being  a  year  and  almost  ten  months 

after  the  death  of  said  Frank  Foddy),  a  motion  for  a  conditional 

,  order  of  revivor  was  filed  by  Stella  May  Foddy,  substituting 

the  widow  and  six  children    (all  .minors  but  one),  of  Frank 

Foddy  as  plaintiffs. 

October  30,  1906,  a  supplemental  cross-petition  was  filed  by 
Stella  May  Foddy,  asking  for  a  revivor  and  making  the  same 
substituted  parties  as  in  her  motion  of  October  26,  1906,  parties 
plaintiff.  On  the  same  day  aflSdiivit  for  publication  was  filed  to 
secure  service  on  said  new  parties,  and  December  11,  1906,  proof 
of  publication  by  mailing  copies  was  filed  and  on  the  same  day 
approved. 

April  29,  1907,  an  order  of  revivor  was  allowed  substituting 
as  plaintiffs  the  widow  and  children  of  Frank  Foddy,  deceased. 

As  this  order  Wcis  made  after  the  limitation  of  one  year  after 
the  death  of  said  Frank  Foddy  had  elapsed,  we  are  bound  to 
fissume  that  Judge  O'Connell,  who  endorsed  the  entry  with  full 
knowledge  of  all  the  facts,  was  satisfied  as  to  his  right  to  do  so 
under  the  decision  in  the  case  of  Barr  v.  Chapman,  11  C.  C, 
196,  and  therefore  the  question  of  laches  in  filing  said  order, 
or  of  proper  service  of  new  parties  thereunder,  is  not  now  be- 
fore us. 

April  29,  1907,  Lida  B.  Foddy,  as  guardian  of  the  estate  of 
Walter  Foddy,  an  imbecile,  entered  her  appearance  and  filed,  on 
his  behalf,  an  amended  answer  and  cross-petition. 

Further  proceedings  necessary  in  partition  cases  were  then 
had  up  to  and  including  the  return  on  an  order  of  sale,  which 
return  showed  that  the  property  had  been  sold  to  one  Malvina 
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Boggs.  Said  purchaser  having  refused  to  complete  the  transac- 
tion, because  of  alleged  defects  in  the  proceedings  in  this  case, 
the  court  (Judge  Woodmansee),  on  an  application  to  hold  said 
purchaser  in  contempt  for  said  refusal,  and  upon  a  motion  of 
said  Boggs  to  set  aside  said  sale  because  of  such  defects,  found 
among  other  things,  as  shown  by  the  entry  of  July  6,  1909: 

**  First.  There  was  no  suiBcient  appearance  for  Walter 
Foddy  in  said  action;  and 

''Second.  That  the  proceedings  of  revivor  of  the  action  in 
the  name  of  the  successors  in  interest  of  Frank  Foddy  were  in- 
valid because  no  guardian  ad  litem  was  appointed  for  the  minor 
heirs  of  said  Frank  Foddy  in  said  proceedings." 

As  a  result  of  these  conclusions  it  was  ordered  that  the  sale 
be  set  aside. 

The  proceedings  growing  out  of  the  appointment  of  a  re- 
ceiver to  collect  rents,  are  not  material  to  the  matter  now  under 
consideration  and  will  not  be  referred  to  further. 

To  remedy  the  second  defect  referred  to  by  Judge  Wood- 
mansee application  was  made  January  27,  1910,  for  the  appoint- 
ment of  Timothy  L.  Bouscaren,  as  guardian  ad  litem  of  said 
minor  heirs,  being  defendants  under  the  supplemental  cross-pe- 
tition of  October  30,  1906,  and  said  appointment  was  made  and 
accepted.  January  21,  1910,  a  second  supplemental  cross-peti- 
tion was  filed  by  Stella  May  Foddy,  making  parties  of  Albert 
Owens,  who  had  married  Anna  Rose  Foddy,  and  Chas.  H. 
Wiltsie,  who  claims  a  lien  for  taxes  paid  by  him  on  said  real 
estate.  On  January  22,  1910,  the  guardian  ad  litem  filed  an- 
swer for  the  various  minor  defendants. 

It  would  seem  that  these  subsequent  proceedings  corrected 
whatever  error  or  defect  existed  at  the  time  Judge  Woodmansee 's 
second-finding  was  made. 

As  to  the  first  criticism  in  his  finding,  viz.,  that  there  was  no 
sufficient  appearance  for  Walter  Foddy  (the  imbecile)  in  said 
action,  it  would  seem  that  inasmuch  as  Section  5000,  Revised 
Statutes,  provides  that,  ' '  The  defense  of  an  insane  person  must 
be  by  his  legally  appointed  guardian"  •  •  •j  and  as  Sec- 
tion  5772    (relating   to   partition   proceedings),   provides   that 
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**the  guardian  of  a  minor,  idiot,  imbecile,  or  insane  person  may, 
on  behalf  of  his  ward,  do  amd  perform  any  act^  matter  or  thing  re- 
specting the  partition  of  an  estate  which  such  minor,  idiot,  im- 
becile or  insane  person  could  do  under  this  chapter  if  he  were 
of  age  and  of  sound  mind,''  the  amended  answer  and  cross-peti- 
tion of  Lida  B.  Foddy,  filed  May  1,  1907,  was  a  legal  and  suffi- 
cient entry  on  behalf  of  said  Walter  Foddy. 

So  far,  therefore,  as  these  proceedings  show  all  legal  require- 
ments have  now  been  complied  with  and  the  action  has  reached 
the  point  where  an  order  of  sale  may  properly  issue. 

When  this  court  has  acquired  jurisdiction  as  to  some  of  the 
parties,  even  if  not  as  to  all,  and  has  jurisdiction  of  the  subject- 
matter,  the  action  becomes  pending.  Where  only  a  portion  of 
the  defendants  have  originally  been  served  and  subsequent  sum- 
mons becomes  necessary  to  bring  in  the  remaining  unserved  par- 
ties, the  action  will,  as  a  rule,  still  have  precedence  over  an  ac- 
tion commenced  in  the  same  court  at  a  later  date  on  the  same 
cause  of  action,  involving  the  same  parties  and  where  the  relief 
sought  is  the  same.  As  either  of  these  two  cases  is  now  in  a 
situation  to  authorize  the  sale  of  the  property,  the  motion  of  the 
plaintiffs  in  the  later  action  to  dismiss  the  earlier  will  be  over- 
ruled. 

The  court  will  not,  however,  grant  the  motion  of  plaintiffs  in 
the  earlier  action  for  a  dismissal  of  the  later,  but  will  hold  said 
motion  in  abeyance  pending  the  conclusion  of  the  proceedings 
in  the  earlier  one. 

Entries  may  be  made  accordingly  and  upon  proper  application 
by  plaintiffs  in  case'**125558  a  new  order  of  sale  may  issue. 
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CHANCING  CAUSE  Or  ACTION  DURING  TRIAL. 

Common  Pleas  Court  of  Franklin  County. 
Henry  C.  Langrueteb  v.  Iroquois  Company. 

Decided,  March  20,  1910. 

Amendment— -Action  for  Malicious  Prosecution — Error  in  Permitting 
Amendment  to  False  Imprisonment  During  Trial. 

1.  A  cause  of  action  should  be  founded  upon  a  definite  theory,  which 

marks  the  course  throughout  the  case.  This  was  the  common 
law  rule,  and  is  the  rule  under  the  code,  notwithstanding  actions 
are  in  form  for  "money  only."  The  rule  is  designed  to  present  the 
precise  claim  in  controversy  to  enable  the  defendant  to  meet  it, 
and  the  court  to  understand  and  determine  it. 

2.  The  formal  changes  made  by  the  code  did  jiot  affect  substantive  dis- 

tinctions, rights  and  causes  of  action  remaining  the  same. 

3.  The  limitation  in  the  code  that  the  cause  of  action  shall  not  be 

changed  by  amendment,  forbids  changing  the  theory  upon  which 
the  cause  of  action  is  founded  when  instituted. 

4.  A  cause  for  false  imprisonment  and   one   for  malicious   prosecu- 

tion though  having  common  elements  are  based  upon  different 
theories,  each  may  be  subject  to  different  defenses,  and  the  al- 
leged liability  of  different  parties  involved  (as  In  this  case)  may 
rest  upon  different  grounds. 

5.  Therefore,  where  the  action  proceeds  upon  the  theory  of  malicious 

prosecution,  to  which  the  defense  of  advice  of  counsel  is  inter- 
posed and  fully  established  by  proof,  an  amendment  seeking  to 
change  the  theory  of  the  case  to  that  of  false  imprisonment  should 
not  be  permitted,  when  the  evidence  fails  to  show  that  defendant 
took  part,  authorized  or  encouraged  the  arrest,  all  that  he  did  being 
to  file  an  affidavit  upon  the  advice  of  his  counsel.  Spice  v.  Stein- 
ruck,  14  O.   S.,  213,  distinguished. 

6.  The  evidence  failing  to  establish  a  cause  for  malicious  prosecution 

leave  to  amend  being  refused,  verdict  should  be  directed  for  de- 
fendant 

N.  B.  CoUins,  for  plaintiff. 
J.  A,  Allen,  contra. 

KiNKEADy  J. 

This  action  is  brought  against  the  defendant  company,  which 
operates  and  runs  the  hotel  known  as  the  Neil  House,  Columbus 
Ohio.  ' 
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The  petition  alleges  that  one  Ben  H.  Harmon,  as  the  manager 
of  the  hotel,  for  and  on  behalf  of  defendant  company,  on  No- 
vember 13,  1908,  maliciously  and  without  probable  cause  signed 
and  swore  to  an  affidavit,  upon  which  a  warrant  for  the  arrest  of 
the  plaintiff  was  issued,  served  and  executed. 

The  material  parts  of  the  affidavit  charged  plaintiff  with 
putting  up  at  the  Neil  House,  that  he  did  then  and  there  procure 
lodging  and  entertainment  from  said  Iroquois  Company,  which 
was  then  and  there  owner  thereof,  with  the  intent  then  and  there 
to  defraud  it,  etc.,  contrary  to  the  statute,  etc. 

That  plaintiff  was  arrested  on  warrant  issued  upon  said  affi- 
davit, and  was  thereby  so  arrested  and  imprisoned  unlawfully 
and  by  force  was  so  deprived  of  his  liberty  for  one  day  on  a  pre- 
tended charge  of  so  fraudulently  procuring  such  hotel  lodging 
and  entertainment. 

That  on  October  14,  1908,  on  a  full  hearing  and  trial  of  said 
charge,  the  same  was  dismissed,  and  plaintiff  was  acquitted  of 
such  charge.  That  said  charge  was  wholly  without  foundation 
and  wholly  false  as  the  defendant  well  knew. 

Then  follows  allegation  as  to  special  and  general  damages  sus- 
tained, with  prayer  for  judgment. 

The  answer  in  addition  to  some  admissions  and  the  usual  form 
of  denial  of  all  other  Allegations,  set  up  the  defense  of  advice 
of  counsel  upon  which  defendant  claimed  to  have  acted  upon 
before  making  the  charge. 

To  this  plaintiff  replied  in  the  form  of  a  denial. 

The  case  proceeded  to  trial  to  a  jury.  The  evidence  disclosed 
that  the  difficulty  arose  over  a  dispute  as  to  the  prices  of  the 
room  occupied  by  plaintiff.  The  latter  called  for  a  dollar  room, 
which  he  claimed  the  clerk  assigned  to  him.  It  appeared,  how- 
ever, that  he  was  given  a  $1.50  room,  because  the  dollar  rooms 
were  gone,  the  plaintiff  admitting  that  he  had  a  better  room  than 
he  had  been  in  the  habit  of  getting  for  one  dollar.  Plaintiff  had 
been  in  the  habit  of  stopping  there  and  had  sold  merchandise  to 
the  defendant  on  other  occasions. 

When  plaintiff  offered  to  pay  his  bill,  upon  finding  that  the 
bill  rendered  him  was  at  the  rate  of  $1.50  he  refused  to  pay  it, 
and  tendered  and  left  on  the  cashier's  desk  the  amount  of  the 
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bill  upon  the  rate  of  one  dollar  per  day.  Plaintiff  stated  that 
he  was  going  to  leave  the  city  for  a  day,  and  would  leave  his  bag- 
gage, and  return  in  the  evening.  The  manager  insisted  upon 
payment  of  the  bill  then  and  there,  threatening  prosecution  un- 
der the  statute  providing  against  defrauding  hotel  keepers  if 
the  full  amount  was  not  paid. 

Plaintiff  himself  called  a  policeman  and,  after  considerable 
altercation,  he  left  the  hotel  without  communicating  his  inten- 
tions as  to  where  he  was  going  to  the  defendant. 

Defendant  immediately  consulted  \is  own  general  counsel 
as  also  the  police  prosecutor,  laying  before  them  all  the  facts  and 
acting  upon  their  advice.  It  appears,  however,  that  a  police- 
man knowing  all  the  facts  made  the  arrest  before  the  affidavit 
was  filed  and  the  warrant  issued. 

An  effort  was  made  by  plaintiff  in  his  evidence,  by  innuendo 
merely,  to  show  that  defendant  had  something  to  do  with  the 
arrest  which  was  made  before  the  warrant  was  issued. 

Plaintiff  attempted  to  formally  offer  the  answer  of  defendant 
which  adn^itted  that  the  arrest  was  made  without  a  warrant,  but 
it  did  not  admit  in  any  way  that  defendant  had  anything  to  do 
with  making  the  arrest. 

Plaintiff  rested  his  case  with  his  own  testimony  and  the  ad- 
mission in  the  answer  that  he  was  arrested  without  a  warrant. 
He  endeavored  to  show  that  the  officer  for  whom  he  sent  in  his 
own  interest,  was  the  one  who  made  the  arrest,  the  plaintiff  stat- 
ing in  answer  to  a  question  to  that  effect,  * '  That  must  have  been 
the  man." 

This  was  not  allowed  by  the  court.  Counsel,  however,  insisted 
that  whatever  the  case  might  actually  be,  it  ought  to  be  disposed 
of  by  one  action,  that  plaintiff  ought  not  be  subjected  to  let  the 
matter  go  and  be  at  the  expense  of  bringing  another  action.  In 
other  words,  counsel  for  plaintiff  was  seeking  to  prove  an  arrest 
without  a  warrant,  constituting  false  imprisonment,  and  still 
retaining  his  case  for  malicious  prosecution. 

It  was  sought  to  show  all  the  facts  and  circiunstances  without 
regard  to  the  theory  of  the  petition,  whether  of  false  imprison- 
ment or  malicious  prosecution,  or  both,  and  then  amend  his  pe- 
tition. 
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It  was  ruled  that  the  cause  was  one  for  malicious  prosecution, 
and  plaintiff  was  held  to  proof  thereof  within  the  limits  of  the 
pleadings.  There  had  been  an  amendment  before  trial,  chang- 
ing the  theory  of  the  cause  from  that  of  false  imprisonment  to 
malicious  prosecution;  it  was,  therefore,  ruled  that  the  case 
should  proceed  on  that  theory.  An  objection  was,  therefore, 
sustained  to  a  question  which  went  to  the  arrest  without  a  war- 
rant. 

It  was  urged  that  actions  now  under  the  code  are  merely  ac- 
tions for  money  only,  and  that  the  distinctions  are  immaterial; 
that  parties  should  be  permitted  to  prove  their  case  whatever  it 
may  be,  and  let  it  accordingly  be  submitted  to  the  jurJ^  There 
are,  it  seems,  some  who  adhere  to  such  a  view. 

But  there  seems  nothing  better  settled  than  that  the  cause 
of  action  should  be  founded  upon  a  definite  theory,  which  marks 
the  course  throughout  the  case.  This  was  the  common  law  rule, 
and  is  still  the  rule  under  the  code.  The  rule  is  designed  to 
present  the  precise  claim  in  controversy  to  enable  the  defendant 
to  meet  it,  and  the  court  to  understand  and  determine  it.  The 
limitation  found  in  the  code,  that  the  cause  of  action  shall  not 
be  changed  by  amendment,  forbids  the  changing  of  the  theory 
first  adopted. 

In  the  early  history  of  the  code  some  learned  writers,  notably 
Pomeroy,  insisted  that  the  reforms  would  not  be  fully  accom- 
plished if  we  did  not  treat  the  action  under  the  code  as  a  mere 
civil  action  for  money,  or  other  relief  sought  as  a  new  form  based 
upon  different  conditions  than  those  whose  place  it  took.  But 
it  was  early  established  that  the  formal  changes  did  not  affect  the 
substantive  distinctions,  and  that  rights  of  action  and  causes  of 
action  remained  the  same.  And  in  the  sixty  odd  years  in  prac- 
tice under  the  code  procedure,  the  courts  have  not  departed  from 
this  conception  of  rights  and  causes  of  action. 

The  question  raised  in  this  case  was  whether  there  was  an  op- 
portunity to  assert  a  cause  for  false  imprisonment  and  also  for 
malicious  prosecution,  provided  it  could  be  shown  that  defendant 
was  instrumental  in  causing  the  arrest  without  a  warrant. 

This  is  precisely  what  counsel  evidently  was  endeavoring  to  do 
without  pleading;  or  in  other  words  he  wanted  to  offer  all  the 
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proof  which  would  enable  him  to  make  such  claims,  or  what- 
ever claims  he  deemed  best  under  the  circumstances,  and  amend 
his  pleading  accordingly.  This  he  was  not  permitted  to  do. 
But  finally  he  rested  his  case,  with  no  more  evidence  than  as  al- 
ready shown,  with  no  evidence  connecting  defendant  with  the 
arrest  without  warrant,  and  then  made  the  following  motion: 
Mr.  Collins:  I  now  make  a  motion  and  application  to  the 
court  for  leave  to  amend  plaintiff's  petition  so  that  it  may  cor- 
respond, as  we  concede,  fully  with  the  evidence  offered,  by  in- 
serting in  the  petition,  if  Your  Honor  please,  the  following  al- 
legation that  appears  in  the  defendant's  answer: 

*'That  on  the  thirteenth  day  of  October,  1908,  as  the  plaintiff 
was  about  to  leave  the  city,  he  was  placed  under  arrest  by  an  offi- 
cer of  the  police  department  of  the  city  of  Columbus,  Ohio, 
without  a  warrant  and  without  an  affidavit  having  been  filed 
against  him ;  that  he  was  thereupon  taken  to  the  city  prison  of 
the  city  of  Columbus,  Ohio,  and  held  in  the  waiting  room  until 
an  affidavit  could  be  filed  and  warrant  served  upon  him." 

Thereupon  the  defendant  moved  the  court  to  arrest  the  evi- 
dence from  the  jury,  and  to  render  a  judgment  in  favor  of  the 
defendant  for  the  reason  that  there  is  no  evidence  proving  or 
tending  to  prove  that  the  defendant  maliciously  and  without 
probable  cause  prosecuted  the  plaintiff  as  charged  in  the  peti- 
tion. 

The  Court :  I  believe  the  motion  made  by  the  defendant  should 
be  overruled,  because  on  the  whole  it  is  a  question  for  the  jury 
under  proper  instruction  to  determine  whether  or  not  there  was 
or  was  not  probable  cause.  The  motion  by  the  defendant  will 
be  accordingly  overruled. 

Mr.  Collins,  for  plaintiff:  I  move  that  the  plaintiff  be  per- 
mitted to  amend  in  the  one  indicated,  and  also  those  parts  of  the 
petition  that  refer  only  to  the  matter  of  false  imprisonment. 

Mr.  Allen :     And  leave  the  action  a  false  imprisonment  only  ? 

Mr.  Collins :     Yes. 

The  Court :  Do  you  mean  to  make  an  application  for  leave  to 
file  an  amendment  by  showing  that  the  arrest  was  without  a  war- 
rant, and  eliminate  the  allegations  that  you  put  in  before  by 
amending  at  bar,  striking  out  **  malicious  and  without  probable 
cause"! 
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Mr.  Collins :     That  is  substantially  it. 

The  Court :     Then  I  will  do  that. 

Mr.  Allen:  Now  Your  Honor  please,  I  move  that  the  court 
arrest  the  case  from  the  jury  as — 

Mr.  Collins:     Of  course  I  desire  to  offer  additional  evidence. 

Mr.  Allen:  I  move  now  that  the  case  be  arrested  from  the 
jury  and  that  judgment  be  rendered  in  favor  of  the  defendant 
for  the  reason  that  there  is  no  evidence  introduced  here  by  the 
plaintiff  to  show  or  tending  to  show  that  the  hotel  company,  the 
Iroquois  Company,  had  any  knowledge  of  the  arrest  without  a 
warrant  or  gave  any  instructions  to  the  oflScer  to  make  the  arrest 
without  a  warrant  or  participated  in  any  way  or  acquiesced  in 
that  arrest  without  a  warrant. 

Mr.  Collins,  for  plaintiff:  Of  course  we  apply  now  to  be  per- 
mitted to  offer  additional  evidence  if  the  amendment  be  per- 
mitted. 

The  Court :  You  wish  by  the  application  to  amend  as  has  been 
outlined,  do  you,  Mr.  Collins,  by  inserting  the  allegation  that  he 
was  arrested  without  a  warrant  and  eliminating  the  malice? 
You  want  to  stand  on  that,  do  you  1 

Mr.  Collins:  Coupled  with  an  application,  and  I  would  want 
that  to  be  conditional.  I  do  not  want  to  make  the  amendment 
unless  the  court  will  permit  us  to  offer  additional  evidence. 

The  Court:  The  amendment  will  be  granted.  The  motion 
of  the  defendant  will  be  overruled  on  the  strength  of  the  allega- 
tions contained  in  the  answer,  and  the  case  may  proceed  with 
the  evidence  offered  by  the  defendant. 

And  thereupon  the  defendant  excepted  to  the  rulings  of  the 
court  in  overruling  its  motion,  and  in  allowing  the  amendment 
to  the  plaintiff's  petition. 

And  thereupon  the  plaintiff  excepted  to  the  ruling  of  the 
court  in  overruling  his  motion. 

Mr.  Allen:  Do  I  understand  the  case  is  now  for  false  im- 
prisonment and  nothing  else  ? 

The  Court :  The  understanding,  of  course,  would  be  that  this 
amendment  must  eliminate  the  parts  that  are  in  the  petition  there 
that  were  amended  at  bar.  That  was  the  understanding  we  had 
with  counsel,  that  the  amendment  he  has  offered  together  with 


NISI  PRIUS  REPORTS— NEW  SERIES.  87 


1910.]  Langrueter  v.  Iroquois  Ck>. 

striking  out  the  other  allegation  is  what  he  agreed  to,  and  the 
ease  will  proceed  upon  that  theory  hereafter. 

The  defendant  then  proceeded  with  its  testimony,  which  was 
to  the  effect  that  it  had  nothing  to  do  with  the  arrest  of  plaintiff 
by  the  policeman  before  the  afSdavit  was  filed. 

Defendant  then  rested. 

And  thereupon  the  plaintiff  formally  filed  with  the  clefk  and 
submitted  to  the  court  his  amended  petition  as  heretofore  sug- 
gested. 

And  thereupon  the  defendant  filed  a  demurrer  to  said  amend- 
ed petition. 

The  demurrer  was  accordingly  sustained  because  the  amended 
petition  did  not  aver  that  defendant  was  connected  with  or  re- 
sponsible for  the  arrest  which  was  made  without  a  warrant,  and 
there  was  no  proof  that  defendant  was  responsible  therefor. 

Counsel  upon  the  announcement  of  the  ruling  asked  permis- 
sion to  make  the  addition  that  the  defendant  was  instrumental 
in  causing  the  arrest. 

This  was  met  by  vigorous  protest  by  counsel  for  defendant, 
and  a  demand  that  upon  the  finding  upon  the  demurrer,  the 
court  instruct  the  jury  to  bring  in  a  verdict  on  the  pleadings  now 
prepared  and  on  file  in  favor  of  the  defendant. 

The  court  then  announced  the  ruling  that  the  demurrer  is  sus- 
tained, and  the  case  will  now  be  withdrawn  from  the  jury. 

The  court  had  in  mind  that  in  fairness  the  defendant  should 
not  be  compelled  to  further  defend  in  this  action,  because  it  had 
prepared  its  own  defense  to  an  action  for  malicious  prosecution. 
It  had  a  good  defense  to  that  action,  namely,  advice  of  counsel, 
and  it  had  been  fully  proven  by  defendant. 

The  court  permitted  the  plaintiff  to  amend  his  petition  chang- 
ing it  fo  false  imprisonment,  but  directing  the  defendant  to  pro- 
ceed with  its  evidence,  expecting  that  plaintiff  would  either  on 
cross-examination  or  in  rebuttal  be  able  to  show  whether  or  not 
defendant  was  responsible  for  the  false  arrest  and  consequent 
false  imprisonment.  But  this  did  not  appear  upon  defendant's 
evidence,  or  upon  cross-examination  of  defendant's  witness. 

Defendant  insisting  upon  the  ruling  upon  the  demurrer  and 
the  direction  of  a  verdict  in  its  favor,  the  court  deemed  it  proper 
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to  discharge  the  jury  from  further  consideration  of  the  ease  be- 
cause the  plaintiff  on  his  amendment  had  not  made  out  any  case. 
And  the  only  question  remaining,  having  permitted  him  to 
change  back  to  false  imprisonment,  was  whether  he  should  be 
permitted  to  offer  further  evidence,  or  further  amend  his  plead- 
ing by  averring  that  defendant  was  instrumental  in  causing  the 
arrest. 

The  demurrer  being  sustained,  that  ended  the  consideration  by 
the  jury,  so  it  was  discharged.  The  immediate  matter  pending 
is  the  approval  of  the  final  entry.  Plaintiff's  counsel  refuses  to 
approve  the  entry,  and  refuses  to  appear  before  the  court. 

The  entry  may  go  on  sustaining  the  demurrer  and  dismissing 
the  action. 

The  question  which  presents  the  most  diflBculty  is  as  to  the  ac- 
tion of  the  court  in  permitting  the  plaintiff  at  the  close  of  his 
evidence  to  amend  his  petition  by  averring  that  the  arrest  was 
made  without  warrant. 

The  court  permitted  this  with  reluctance,  but  in  reliance  upon 
the  decision  in  Spice  v.  Steinruck,  14  Ohio  St.,  213,  which  seems 
to  permit  or  sanction  an  amendment  changing  the  cause  of  ac- 
tion from  malicious  prosecution  to  false  imprisonment,  the  Su- 
preme Court  in  this  decision  holding  that  the  restriction  upon 
amendments  by  the  code  that  the  proposed  amendment  must  not 
change  substantially  the  claim  or  defense,  does  not  refer  to  the 
form  of  the  remedy,  but  to  the  general  identity  of  the  transaction 
forming  the  cause  of  complaint. 

The  amendment  having  been  made  in  that  case,  the  defend- 
ants were  required  to  elect  whether  a  juror  should  be  withdrawn, 
and  another  trial  had,  or  whether  the  verdict  of  the  jury  should 
then  be  taken  upon  the  petition  as  thus  amended.  Defendants 
elected  to  take  the  verdict  of  the  jury  upon  the  case  so  amended, 
and  the  testimony  already  submitted. 

In  the  case  at  hand,  the  sustaining  of  the  demurrer  to  the 
amended  petition  withdrew  the  case  from  the  jury,  and  left  the 
case  pending  upon  either  an  application  to  further  amend  the 
petition,  or  to  dismiss  the  action. 

Counsel  for  defendant  not  having  asked  leave  to  amend  the 
petition,  after  the  dismissal  of  the  jury,  the  action  is  dismissed. 
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It  is  true  that  counsel  for  plaintiff  at  the  time  of  first  passing 
upon  the  demurrer  and  sustaining  the  same,  because  of  the  want 
of  an  averment  that  defendant  was  instrumental  in  causing  the 
arrest,  did  say:  **Then,  Your  Honor  please,  I  ask  permission 
now  to  make  that  addition.  I  think  that  is  in  the  petition,  and 
if  the  court  thinks  not,  that  is,  not  in  strict  accordance  with  the 
fact,  I  ask  permission  now — " 

.  The  counsel  for  defense  made  vigorous  objection  and  protest 
demanding  final  action,  the  court  finally  ruling  that  *'the  de- 
murrer to  the  petition  is  sustained  and  the  case  will  now  be  with- 
drawn from  the  jury,"  to  which  plaintiff  excepted.  But  no  ap- 
plication for  leave  to  further  amend  was  made  and  the  action  may 
be  dismissed. 

The  error  made  which  caused  all  the  difficulty  was  in  permit- 
ting plaintiff  to  amend  changing  his  cause  of  action  from  mali- 
cious prosecution  to  false  imprisonment  apparently  to  conform 
to  the  proof.  This  was  done  on  the  authority  of  Spice  v.  Stein- 
ruck,  supra,  decided  in  1863,  which  has  never  been  overruled. 
The  amendment  in  that  case  was  permitted  on  the  ground  that 
it  would  conform  the  pleading  to  the  facts  proved.  It  was  there 
stated  that  it  was  a  motion  addressed  to  the  sound  discretion  of 
the  court  which  heard  the  testimony,  and  could,  therefore,  de- 
termine its  legal  tendencies,  and  if  in  its  opinion  there  was  legal 
testimony  tending  to  prove  the  case  made  by  the  petition  as  pro- 
posed to  be  amended,  and  such  amendment  would  be  in  further- 
ance of  justice,  it  was  the  duty  of  the  court  to  permit  it  to  be 
made  under  such  guards  and  restrictions  as  were  right  and  prop- 
er for  the  protection  of  the  defendants,  provided  it  did  not 
change  substantially  the  claim  of  the  plaintiff. 

The  court  further  stated  that  the  substantial  claim  in  both 
the  original  and  amended  petitions  was  the  same — damages  for 
his  wrongful  arrest  and  detention  under  process  issued  at  the 
instance  of  defendants.  The  precise  manner  in  which  the  wrong 
was  inflicted,  whether  by  the  instrumentality  of  a  void  process, 
or  a  process  which  had  been  abused  and  averted,  was  of  second- 
ary importance. 

The  court  then  proceeds  to  consider  the  claims  of  counsel  made 
in  that  case,  that  as  the  original  petition  makes  a  case  which,  un- 
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der  the  old  system,  would  have  been  denominated  an  action  for 
malicious  prosecution,  while  the  amended  petition  charges  the 
same  imprisonment  to  have  been  illegally  made  and  with  force, 
that  a  substantial  change  was  thereby  wrought  in  the  claim  of 
the  plaintiff.  The  court  admitted  that  *'in  the  one  case,  it  is 
true,  it  would  be  necessary  to  show  malice  and  want  of  probable 
cause  for  the  arrest;  while  in  the  other  it  must  appear  that  the 
process  or  order  by  which  it  was  affected  was  absolutely  void;  but 
in  all  other  respects,  the  proof  in  regard  to  the  wrongful  seizure 
and  detention,"  damages,  etc.,  would  be  the  same. 
The  court  then  adds  this  significant  language : 

*  *  The  code  abolished  the  varied  forms  of  civil  actions  thereto- 
fore in  use,  and  established  one  general  form  applicable  alike  to 
all  causes  of  complaint.  How,  then,  can  it  be  said  that  an  amend- 
ment which  still  demands  damages  for  the  wrongful  arrest  set 
forth  and  complained  of  in  the  original  petition,  and  only  varies 
from  it  in  its  statement  of  the  manner  in  which  that  arrest  was 
affected,  creates  such  a  substantial,  change  in  the  claim,  as  pre- 
cludes its  being  made.  •  •  •  The  proposed  amendment  was 
clearly  in  furtherance  of  justice.  It  proffered  a  speedy  and  com- 
paratively inexpensive  trial  on  the  merits.  It  sufficiently  guarded 
the  rights  of  the  defendants,  and  enabled  them  to  attain  a  final 
hearing  at  less  cost, ' '  etc. 

We  think  now  upon  further  reflection  that  it  is  quite  doubtful 
whether  this  decision,  even  if  it  is  still  the  law,  which  we  doubt, 
was  properly  applied  in  the  case  in  hand  in  granting  the  amend- 
ment. 

The  petition  upon  which  the  trial  proceeded  was  clearly  ma- 
licious prosecution,  because  it  was  claimed  that  defendant  with- 
out probable  cause  instituted  criminal  proceedings  upon  which 
plaintiff  was  arrested,  tried  and  acquitted.  To  this  charge  the 
defendant  plead  advice  of  counsel,  which  was  fully  proved,  and 
was  a  valid  defense.  This  evidence  was  offered  after  the  amend- 
ment was  permitted  to  be  filed.  The  amendment  sought  to  bring 
in  an  arrest  without  a  warrant,  which  was  really  another  and 
different  cause  of  action,  and  in  clear  violation  of  the  code.  In 
this  the  court  erred. 

False  imprisonment  is  an  injury  to  personal  liberty,  while  ma- 
licious prosecution  is  an  infringement  of  one's  right  to  reputa- 
tion. 
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In  view  of  all  the  circumstances,  plaintiff  having  led  the  court 
into  error  by  his  amendment,  any  further  amendment  is  refused 
and  the  action  is  dismissed. 


IttSCRETION  IN  ACCftPTANCC  Or  BOOS  FOR  PUBUC  WORK. 

Common  Pleas  Court  of  Hamilton  County. 

Fred  Tuke,  a  Tax-payer,  on  Behalf  op  the  City  op  Cincin- 
nati, V.  J.  H.  SUNDMAKEE,  DIRECTOR  OP  PUBLIC 

Service,  et  al. 

Decided,  July,  1910. 

Bids  and  Bidding-rDiscretion  of  Public  Officials  Wrongly  Exercisedr-- 

In  Accepting  a  Higher  Bid  as  the  Lowest  and  Best  Bid,  When 

No  Departure  can  he  Permitted  from  Specifications, 

1.  The  discretion  which  permits  public  officials  to  accept  a  higher  bid 

because  in  their  opinion  it  is  better  than  other  lower  bids  and  is 
therefore  the  "lowest  and  best"  bid,  does  not  permit  of  the  accept- 
ance of  the  highest  of  two  bids  from  the  same  party  which  are 
identical  except  as  to  price. 

2.  Consideration  of  bids  for  public  work  must  be  based  upon  the  as- 

sumption that  the  materials  which  the  several  bidders  propose  to 
use  conform  strictly  to  the  specifications;  and  the  acceptance  of  a 
higher  bid  on  the  theory  that  the  bidder  is  proposing  to  use  better 
material  than  is  called  for  in  the  specifications,  is  destructive  of  the 
principle  of  competitive  bidding,  and  without  authority  of  law,  and 
Injunction  will  lie  against  such  an  award. 

Edward  M.  Ballard,  City  Solicitor,  and  Frank  F.  Dinsmore, 
for  demurrer. 

Maxwell  <fe  Ramsey,  Joseph  S.  Oraydon  and  Joseph  L.  Lack- 
ner,  contra. 

WOODMANSSEE,  J. 

This  is  an  action  brought  by  Fred  Tuke,  a  tax-payer,  on  be- 
half of  the  city  of  Cincinnati,  against  the  director  of  public 
safety  and  the  board  of  control  of  the  city  of  Cincinnati,  to  en- 
join them  from  cariiying  out  a  certain  contract  with  another  de- 
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fendant,  J.  M.  Quill,  for  the  improvement  of  Eastern  avenue 
by  the  paving  of  same  with  wood  blocks,  it  being  alleged  that 
the  contract  held  by  said  defendant  Quill  with  the  city  of  Cin- 
cinnati for  making  said  improvement  was  entered  into  by  said 
parties  without  a  proper  compliance  with  the  statute  of  Ohio  in 
such  cases  made  and  provided,  and  for  other  reasons  that  will  be 
hereafter  referred  to  in  this  opinion. 

The  petition  sets  out  that  on  or  about  the  12th  day  of  April, 

1909,  the  city  council  passed  a  resolution  declaring  it  necessary 
to  improve  said  Eastern  avenue,  and  that  subsequently  the  board 
of  public  service,  which  was  the  predecessor  in  office  of  the  de- 
fendant director  of  public  service,  advertised  for  sealed  pro- 
posals for  the  furnishing  of  the  necessary  labor  and  materials 
for  the  construction  of  said  improvement  in  accordance  with  cer- 
tain plans  and  specifications.  Said  petition  sets  out  quite  fully 
the  improvement  specifications,  including  certain  other  require- 
ments that  were  made  by  tlie  bidders  who  proposed  to  do  said 
work.  Said  petition  further  represents  that  on  the  5th  day  of 
October,  1909,  the  defendant,  J.  M.  Quill,  submitted  to  said 
board  of  public  service  two  proposals  to  do  the  work  of  construct- 
ing said  improvement,  one  for  the  aggregate  sum  of  $62,348.50 
and  the  other  for  the  aggregate  sum  for  doing  the  work  of  $77,- 
132.50,  and  that  on  the  same  day  eight  other  proposals  in  due 
and  proper  form  were  submitted  to  said  board  by  other  persons, 
and  that  in  five  of  said  proposals  the  parties  making  the  same 
agreed  to  do  the  work  for  less  than  the  sum  of  $77,132.50. 

The  petition  further  alleges  that  on  the  28th  day  of  January, 

1910,  the  defendant,  J.  H.  Sundmaker,  as  director  of  public 
safety,  and  successor  to  said  board  of  public  safety,  rejected 
said  proposal  of  Quill  to  do  the  work  for  $62,348.50,  and  also 
five  other  proposals  to  do  said  work  for  less  than  $77,132.50,  and 
declared  said  proposal  of  said  Quill  to  do  tjie  work  for  the  sum 
of  $77,132.50  to  be  the  lowest  and  best  bid  made  therefor,  and 
that  thereupon  the  board  of  control  authorized  said  director  to 
enter  into  a  contract  with  said  Quill  to  do  said  work  for  $77,- 
132.50,  and  said  contract  was  awarded  to  said  Quill  on  the  29th 
day  of  January,  1910,  and  that  the  contract  was  entered  into  on 
said  date. 
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It  is  alleged  that  said  Quill  made  both  of  said  bids  at  the  same 
time,  and  at  the  same  time  deposited  two  samples  of  oil  and  two 
samples  of  block,  treated  and  untreated.  It  is  alleged  that  to 
each  of  said  bids  w^as  attached  an  affidavit  of  said  Quill,  which 
were  identical  in  words  and  contained  such  statements  of  facts  as 
are  required  by  law  in  such  cases.  The  petition  alleges  that  the 
samples  of  oil  deposited  by  said  Quill  did  not  conform  to  the 
specifications;  that  he  did  not  intend  when  he  made  said  bids 
and  does  not  now  intend  to  use  oil  which  complied  with  such 
specifications,  and  that  he  is  not  able  to  procure  such  oil  for  that 
purpose. 

It  is  claimed  that  the  awarding  of  said  contract  to  said  Quill 
for  said  $77,132.50  and  the  entering  into  said  contract  for  said 
improvement  between  him  and  the  city  of  Cincinnati  is  in  con- 
travention of  law,  and  is  an  abuse  of  the  corporate  powers  of  said 
city  and  the  lawful  discretion  of  the  defendants. 

The  prayer  of  the  petition  is  in  the  alternative,  first,  that  the 
execution  of  the  contract  so  awarded  be  enjoined;  and  second, 
that  if  this  relief  be  denied,  that  the  defendants  be  enjoined 
from  paying  said  Quill  for  said  improvement  more  than  the  sum 
of  $62,348.50,  and  that  they  be  enjoined  from  paying  said  Quill 
anything  on  account  of  said  improvement  if  he  uses  oil  that  is 
not  up  to  the  standard  called  for  in  the  specifications. 

To  this  petition  the  director  of  public  safety  of  the  city  of 
Cincinnati  and  the  other  city  officials,  defendants  jn  said  action, 
filed  a  demiurer  to  said  petition  for  the  reason  that  the  facts  set 
forth  therein  do  not  constitute,  a  cause  of  action.  The  defend- 
ant, J.  M.  Quill,  files  a  separate  demurrer  upon  the  same  ground. 

For  the  purposes  of  this  demurrer  the  allegations  of  the  peti- 
tion, of  course,  are  taken  to  be  true.  Whatever  may  be  the  de- 
fense of  the  defendants,  the  case  as  it  now  presents  itself  to  the 
court  is  upon  the  broad  allegation  that  the  defendant,  Quill, 
made  two  proposals  to  do  the  work  in  question,  both  identically 
the  same,  except  that  one  was  for  the  price  of  $62,848.50  and 
the  other  for  $77,132.50.  According  to  the  affidavit  of  Quill,  the 
two  samples  of  oil,  which  he  deposited  with  his  bids,  both  con- 
form to  the  requirements  of  the  specifications,  and  as  far  as  is 
made  to  appear  by  the  petition  (which  is  simply  a  plain  state- 
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ment  of  the  case),  the  only  difference  was  in  the  amount  which 
he  was  to  be  paid  for  the  improvement,  and  that  the  city  has 
agreed  to  pay  said  Quill  for  said  work  $14,784  more  than  he  pro- 
posed to  do  the  same  for  in  one  of  his  bids. 

It  is  made  to  appear  in  argument  of  counsel  that  this  extra 
compensation  was  granted  to  provide  for  the  difference  in  cost 
between  the  grade  of  oil  accepted  and  the  other  grade  of  oil  sub- 
mitted with  the  other  bid. 

For  the  purposes  of  this  demurrer  we  can  not  consider  that 
fact,  for  it  is  not  disclosed  in  the  petition  and  is  really  a  matter 
of  defense. 

The  petition  goes  to  the  extreme  in  alleging  that  neither  sam- 
ple of  oil  met  the  conditions  of  the  specifications,  but  the  court 
finds  that  such  allegations  are  made  by  the  petition  to  appear 
to  be  based  upon  a  technical  construction  of  terms  that  is  not 
justified,  so  that  as  far  as  the  samples  of  oil  are  concerned,  they 
are  treated  as  both  complying  with  the  requirements  in  the 
specifications. 

It  is  urged  by  counsel  for  the  defendants  that  the  director  of 
public  safety  in  the  exercise  of  his  discretion  in  the  acceptance 
of  the  lowest  and  best  bid,  does  not  mean  the  lowest  bid  in  the 
matter  of  dollars  and  <^nts,  but  that  in  taking  into  considera- 
tion the  materials  to  be  used,  he  would  have  the  right  to  say 
whether  he  was  justified  in  making  the  additional  expenditure 
because  of  the  superior  quality  of  the  material. 

This  court  is  clearly  of  the  opinion  that  if  two  bids  submitted 
by  the  same  party  for  the  same  work,  complied  with  the  required 
specifications,  it  would  be  the  duty  of  the  director  of  public 
safety  to  accept  the  lowest  bid  of  that  particular  bidder.  It  is 
true  that  in  the  exercise  of  his  discretion  as  between  different 
bidders,  for  reasons  known  to  himself,  he  may  consider  one  bid 
better  than  another,  even  if  a  higher  bid,  and  it  may  still  be  the 
lowest  and  best  bid.  His  opinion  could  be  based  upon  his  knowl- 
edge of  the  financial  ability  of  the  bidder,  or  by  his  reputation 
for  doing  like  work,  and  basing  his  conclusion  upon  this  opinion 
he  could  put  aside  a  lower  bid  of  one  person  in  favor  of  a  higher 
bid  of  another.     And  in  the  case  before  the  court,  after  all  bids 
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of  other  parties  had  been  excluded,  there  was  left  for  the  con- 
sideration of  said  director  the  two  bids  of  the  defendant,  Quill, 
and  in  the  exercise  of  his  discretion  as  to  which  was  the  lowest 
and  best  bid,  the  only  two  matters  for  him  to  consider  were,  as 
to  whether  both  bids  were  up  to  the  requirements  of  the  specifica- 
tions,  and  if  so  then  he  was  bound  to  approve  the  lowest  bid. 

As  far  as  this  court  is  advised  by  the  pleading,  both  of  said 
bids  must  stand  or  fall  together.  For  the  purposes  of  this  hear- 
ing the  court  holds  that  both  bids  were  up  to  the  specifications. 
If  it  should  be  later  found  upon  a  hearing  that  the  director  of 
public  safety  was  justified  in  refusing  to  accept  the  lowest  bid 
because  the  grade  of  the  oil  did  not  come  up  to  the  specifications, 
then  the  inquiry  would  still  remain  as  to  whether  or  not  the 
bid  for  $77,132.50  was  the  lowest  and  best  bid  when  considered 
alongside  of  the  five  other  bids  that  were  rejected. 

It  is  urged  in  argument  by  counsel  for  the  defense  that  the 
director  of  public  safety  found  that  the  oil  which  he  accepted 
was  of  such  a  superior  grade  that  he  was  justified  in  letting  the 
contract  for  the  advanced  price.  This  court  holds  that  as  far  as 
the  materials  are  concerned,  if  they  conform  strictly  to  the  speci- 
fications, then  all  bids  are  on  an  equal  footing  if  all  other  con- 
ditions of  the  bidders  are  equal  in  respect  to  financial  ability 
and  capacity  to  do  the  work.  To  hold  otherwise  would  warrant 
a  bidder  who  found  provisions  made  in  a  specification  for  an  in- 
ferior article  to  put  in  a  bid  at  a  lower  figure  which  would  in- 
clude that  particular  article;  and  then  on  the  theory  that  he 
could  explain  the  advantage  of  some  superior  article,  make  a 
separate  bid  which  would  include  the  latter  article  at  a  very 
much  increased  consideration.  To  say  that  it  would  be  in  the 
power  of  the  director  of  public  safety  to  accept  the  latter  bid  as 
the  lowest  and  best,  would  be  to  cut  out  competition  that  is  pro- 
vided for  in  the  statute,  for  had  the  other  bidders  known  that  a 
bid  was  to  have  been  considered  with  reference  to  another  article 
than  was  in  the  specifications  they  too  could  have  offered  a  bid 
for  the  use  of  the  like  material.  Such  bid  may  have  been  very 
much  less  than  the  other,  for  the  other  party  under  the  circum- 
stances knew  that  there  would  be  no  competition  for  that  par- 
ticular material. 
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In  other  words,  the  municipality  should  have  the  benefit  of 
competition,  and  on  the  other  hand  every  bidder  should  be  as- 
sured that^the  plans  and  specifications  are  the  basis  for  all  bids, 
and  that  no  contract  will  be  let  under  the  bids  for  an  improve- 
ment  that  does  not  come  up  to  such  plans  and  specifications,  and 
that  no  bid  for  different  and  better  materials  than  are  provided 
for  in  the  specifications  will,  for  that  reason,  be  regarded  as  the 
lowest  and  best  bid,  if  in  dollars  and  cents  it  exceed  the  other 
bids  in  competition. 

The  petition  contains  a  number  of  criticisms  relating  to  the 
specifications  for  the  contract  in  question.  It  is  disclosed,  how- 
ever, that  the  present  director  of  public  safety,  defendant  here- 
in, had  nothing  to  do  with  preparing  said  specifications.  If  it 
is  true  as  alleged  that  he  put  aside  the  lowest  bid  for  the  highest 
bid.  and  for  the  reason  that  the  material  to  be  used  in  the  latter 
was  of  superior  quality,  such  motive  would  induce  the  cautious 
business  man  to  act  in  the  same  way  relative  to  his  private  busi- 
ness affairs. 

But  in  the  letting  of  public  contracts  it  becomes  necessary  to 
comply  strictly  with  the  statutes  relating  thereto.  The  object 
of  the  statutes  is  to  secure  competitive  bidding,  and  no  depart- 
ure from  the  spirit  and  purpose  of  the  statutes  can  be  justified 
on  either  legal  or  equitable  grounds. 

The  demurrer  to  the  petition  is  overruled.  In  view  of  the  ap- 
parent necessity  of  the  improvement  in  question  and  the  rights 
and  convenience  of  so  many  people  who  necessarily  use  East- 
ern avenue,  this  cause  ought  to  be  brought  to  a  speedy  hearing, 
and  the  defendants  are  given  ten  days  in  which  to  further  plead. 
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AUTHORITY  OF  PROBATE  COURT  TO  NATURALIZE 

AUENS. 

Common  Pleas  Court  of  Lucas  County. 

State  of  Ohio  v.  Qeorge  G.  Metzger  and  Albert  L.  Irish. 

Decided,  June  14,  1910. 

Naturalization — Indictment  not  Invalidated — By  Presence  on  Orand 
Jury  of  a  Foreigner  Admitted  to  Citizenship  by  the  Probate  Court 
— Rules  for  the  Government  of  the  Probate  Court  Descended  from 
the  Common  Law— Its  Common  Lata  and  Statutory  Jurisdiction^ — 
Competency  of  Jurors  Not  Drawn  from  the  Wheel — Presence  of  an 
Authorized  Person  in  the  Orand  Jury  Room — Plea  in  Abatement 
—Criminal  Law— Sections  10499,  1584,  11420  and  15568,  General 
Code, 

1.  The  probate  court  in  Ohio  is  one  having  common  law  Jurisdiction 

and  a  clerk,  within  the  meaning  of  Section  2165,  U.  S.  Statutes, 
prior  to  the  act  of  Congress  of  June  29th,  1906;  hence  had  power 
to  admit  alicDfl  to  citizenship.  Its  proceedings  and  judgment  in 
so  doing  are  not  open  to  collateral  attack. 

2.  The  court  or  sheriff  may  call  persons  whom  they  deem  fit  for  serv- 

ice upon  a  Jury,  and  the  competency  of  such  persons  to  serve  as 
Jurors  is  not  affected  by  the  fact  that  their  names  were  not  drawn 
from  the  Jury  wheel. 

3.  The  presence  of  an  assistant  to  the  official  stenographer  in  the  grand 

Jury  room  during  the  taking  of  the  testimony  in  a  particular  case 
does  not  invalidate  an  indictment  returned  in  that  case,  where  it 
does  not  appear  that  the  said  assistant  participated  in  the  discus- 
sion, or  offered  any  comment,  or  was  present  at  the  time  the  vote 
was  taken,  or  in  any  other  way  prejudiced  the  rights  of  the  de- 
fendant 

Johnson,  J. 

This  cause  was  tried  upon  issues  raised  by  plea  in  abatement 
filed  by  defendant,  Metzger.  The  plea  is  founded  upon  several 
claims.  The  most  impressive  of  these  relates  t.o  the  quali- 
fication of  one  Julius  Frey  to  act  as  grand  juror  in  this  county. 
His  eligibility  depends  upon  his  citizenship.  Frey  was  born  a 
subject  of  the  Emperor  of  Germany.  If  he  had  not  been  admit- 
ted citizenship,  he  was  not   qualified   to    act    as   grand   juror. 
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Whether  his  naturalization  has  been  accomplished  is  determined 
by  proceedings  had  in  the  Probate  Court  of  Lucas  County,  Ohio. 
The  defendant  asserts  that  the  proceedings  were  so  defective  that, 
even  if  endowed  with  general  power,  the  probate  court  did  not 
acquire  jurisdiction  to  act  upon  the  application  of  Frey.  lie 
contends,  further,  that  no  matter  how  perfect  those  proceedings 
w^ere,  the  court  was  not  invested  by  the  act  of  Congress  with  au- 
thority to  admit  any  alien  to  citizenship.  If  Frey  was  not  a 
citizen  the  indictment  returned  by  the  grand  jury  of  which  he 
was  a  member  should  be  quashed. 

In  addition,  defendant  insists  that  the  panel  was  improperly 
made  up  from  persons  not  qualified  by  selection  from  among 
those  chosen  by  the  jury  commission,  and  also  that  the  indictment 
was  returned  after  a  person,  a  stenographer,  not  authorized  by 
law  to  be  present,  had  entered  the  grand  jury  room  and  remained 
while  evidence  was  received  relating  to  matters  out  of  which 
the  prosecution  arose. 

It  is  conceded  that  the  authority  through  which  the  state  courts 
admitted  aliens  to  citizenship  at  the  time  Frey  .presented  his  ap- 
plication to  the  probate  court,  existed  under  Section  2165  of  the 
compiled  statutes  of  the  United  States.  This  section  is  as  fol- 
lows: 

**He  [the  alien]  shall  declare  on  oath  before  a  circuit  or  dis- 
trict court  of  the  United  States,  or  a  district  or  supreme  court 
of  the  territories,  or  a  court  of  record  of  any  of  the  states  having 
common  law  jurisdiction  and  a  seal  and  clerk,  two  years  at  least 
prior  to  his  admission ;  that  it  is  boiwt  fide  his  intention  to  become 
a  citizen  of  the  United  States,'*  etc. 

Under  the  statute  the  defendant  claims  two  questions  are  pre- 
sented in  the  case  at  bar :  First,  have  the  probate  courts  of  Ohio 
common  law  jurisdiction  ?  And  second,  have  they  a  clerk,  with- 
in the  meaning  of  this  statute? 

Considering  first  the  jurisdiction  of  the  probate  courts  of  Ohio 
in  a  general  way,  we  find  that  court  to  be  one  wherein  the  pre- 
sumptions are  in  favor  of  jurisdiction. 

'*The  probate  courts  of  this  state  are  in  the  fullest  sense  courts 
of  record;  they  belong  to  a  class  w^hase  records  import  absolute 
verity;  that  are  competent  to  decide  on  their  own  jurisdiction 
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and  to  exercise  it  to  final  judgment,  without  setting  forth  the 
facts  and  evidence  upon  which  it  is  rendered.  •  *  •  The  rec- 
ord showing  nothing  to  the  contrary,  it  will  be  conclusively  pre- 
sumed in  all  collateral  proceedings  that  such  order  was  made 
upon  full  proof  of  all  the  facts  necessary  to  authorize  it.*' 
Shroyer  v.  Richmond,  16  O.  S..  455.  See,  also,  Hoffman's  Admx. 
V.  Flem^ming,  66  O.  S.,  143,  p.  146 ;  Bank  v.  Telegraph  Co.,  79  0. 
S.,  p.  89-100;  Fisher  v.  Quillen,  76  0.  S.,  189-196,  et  seq. 

In  the  case  at  bar  the  judgment  of  the  probate  court  was  en- 

• 

t«red  in  a  proceeding  in  rem  and  determined  that  Frey,  an  alien, 
was  entitled  to  become  a  citizen  of  the  United  States.  The  pro- 
bate court  adjudged  his  status  so  that  he  thereby  became  a  citizen. 

With  these  premises  let  us  consider  the  claim  that  in  the 
proceedings  of  the  probate  court  a  fatal  defect  exists,  so  that 
though  the  court  otherwise  had  jurisdiction,  yet  in  the  particu- 
lar case  jurisdiction  was  not  invoked. 

The  statute  provides,  among  other  things,  that  an  alien  at 
the  time  of  his  arrival  in  this  country  under  twenty-one  years 
of  age,  who  has  resided  in  the  country  three  years  next  before 
becoming  twenty-one,  *'and  who  has  continued  to  reside  therein 
to  the  time  he  may  make  application,''  after  five  years  residence 
may  be  admitted  to  citizenship.  The  proof  contained  in  the 
exemplification  of  the  record  of  the  proceedings  in  the  probate 
court  in  support  of  Frey's  application  does  not  disclose  that 
he  continued  thus  to  reside.  Since  the  record  produced  does 
not  aflSrmatively  show  this  fact,  and  since  the  probate  record 
does  contain  an  affidavit  supporting  the  application,  it  is  argued 
that  a  defect  fatal  to  jurisdiction  is  disclosed  upon  the  face  of 
the  recprd. 

Jurisdiction  is  the  power  to  hear  and  determine  a  cause. 

''Before  this  power  can  be  affirmed  to  exist  it  must  be  made 
to  appear  that  the  law  has  given  a  tribunal  capacity  to  entertain 
the  complaint  against  the  person  or  thing  sought  to  be  charged 
or  affected;  that  such  complaint  has  actually  been  preferred; 
and  that  such  person  or  thing  has  been  properly  brought  before 
the  tribunal  to  answer  the  charge  therein  contained.  When 
these  appear,  jurisdiction  has  attached :  the  right  ,to  hear  and 
determine  appear  perfect;  and  the  decision  of  every  question 
thereafter  arising  is  but  an  exercise  of  the  jurisdiction  thus 
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conferred,  and  whether  determined  rightfully  or  wrongfully, 
correctly  or  erroneously,  is  alike  immaterial  to  the  validity,  force 
and  effect  of  the  final  judgment  when  brought  collaterally  in 
question. 

**If  the  court  had  jurisdiction  of  the  subject-matter  and  of 
the  parties,  it  is  immaterial  how  grossly  irregular  or  manifestly 
erroneous  its  proceedings  may  have  been,  its  final  order  can  not 
be  regarded  as  a  nullity,  and  can  not,  therefore,  be  collaterally 
impeached.  On  the  one  hand,  if  it  proceeded  without  jurisdic- 
tion it  is  equally  unimportant  how  technically  correct  and  pre- 
cisely certain  in  point  of  form  its  records  may  appear;  its  judg- 
ment is  void  to  every  intent  and  for  every  purpose  and  must 
be  so  declared  by  every  court  in  which  it  is  presented.  In  the 
one  case  the  court  is  vested  with  the  power  to  determine  the 
rights  of  the  parties,  and  no  irregularitiy  or  error  in  the  execu- 
tion of  the  power  can  prevent  its  judgment  while  it  stands  un- 
reversed, from  disposing  of  such  rights  as  fall  within  the  legit- 
imate scope  of  its  adjudication ;  while  in  the  other  its  author- 
ity is  wholly  usurped,  and  its  judgments  and  orders  the  exercise 
of  arbitrary  power  under  the  forms  but  without  the  sanction  of 
law.'*    Sheldon's  Lessee  v.  Neivton,  3  O.  S.,  494,  pp.  495-500. 

**To  bring  a  cause  before  a  court  competent  to  adjudicate  it,  it 
is  not  only  necessary  that  the  parties  should  be  in  jus  vocatiOf 
cited  or  summoned  in  the  manner  required  by  the  law  of  pro- 
cedure, but  a  case  must  also  be  made  or  stated  affecting  the 
party  against  whom  the  relief  is  asked.  *  •  *  It  is  not 
necessary  that  the  statement  of  the  claim  should  be  so  perfect 
in  form  and  substance  as  to  be  free  from  objection  on  demurrer 
to  confer  jurisdiction  upon  the  court  to  hear  and  determine. 
If  the  case  presented  invoked  the  jurisdiction  of  the  court  and 
could  have  been  perfected  by  amendment,  the  judgment  of  the 
court  thereon  could  not  be  treated  as  a  nullity.'*  Sporr  v.  Coens, 
44  0.  S.,  497,  p.  503. 

If  thus  jurisdiction  appear,  the  judgment  of  the  court  exer- 
cising jurisdiction  is  not  open  to  collateral  attack.  And  in  the 
case  of  Sheldon  v.  Newton,  cited  above,  Ranney,  J.,  further 
says: 

**The  proposition  that  the  jurisdiction  can  be  made  to  depend 
upon  the  records  disclosing  such  a  state  of  facts  to  have  been 
shown  in  evidence  as  to  warrant  the  exercise  of  its  authority, 
was  distinctly  repudiated  in  the  early  case  of  Ludlow  Heirs  v. 
Johnston,  3  0.,  560,  and  has  been  no  less  positively  denied  in 
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every  subsequent  case  including  Adams  v.  Jeffries,  12  0.  S.,  253. 
This  court  wholly  dissents  from  it  both  on  reason  and  author- 
ity." 

The  probate  court  then  in  the  case  at  bar,  assuming  it  to  be  a 
court  having  a  clerk  and  exercising  jurisdiction  according 
its  record  every  fact  essential  to  the  right  of  the  applicant  to 
its  record  every  fact  essential  to  the  right  of  the  applicant  to 
citizenship.  Its  jurisdiction  being  invoked,  every  presumption 
exists  to  now  support  it.  The  present  attack  is  collateral.  The 
defect  urged  as  show^ing  want  of  jurisdiction  is  a  defect  relating 
to  evidence.  If  the  record  does  not  show  the  right  of  Frey, 
the  presumption  in  favor  of  jurisdiction  supplies  the  fact  to 
support  the  judgment  when  collaterally  attacked.  There  is 
enough  upon  the  record  to  show  that  the  probate  court  of  this 
county  had  the  status  of  Frey  before  it  to  be  adjudged.  Hav- 
ing acted  upon  this  subject-matter,  the  judgment  of  the  probate 
court  must  be  presumed  to  be  corerct  notwithstanding  the 
omission  upon  the  record.  So  long  as  the  record  demonstrates 
that  the  court  was  called,  by  an  application  properly  made 
before  it,  to  adjudicate  upon  a  subject-matter  over  which  the 
statute  gave  it  power,  the  decree  entered  or  tjie  order  made  mast 
stand  everywhere  valid  as  against  the  world  until  reversed  or 
set  aside  by  a  direct  attack.  It  is  presumed  that  adequate  and 
suflBcient  proof  was  made.  Whether  such  proof  was  before  the 
court  or  was  not  before  the  court,  constituted  the  very  quess- 
tion  which  the  probate  court  then  determined. 

The  application  of  the  Japanese,  cited  in  the  case  59  L.  R.  A., 
671,  showed  by  its  terms  that  the  petitioner  was  of  a  race  not 
within  the  power  of  the  court  to  naturalize.  The  situation 
was  the  same  as  if  that  court  had  ordered  the  naturalization  of 
an  animal  or  of  a  dead  person  upon  the  application  of  his  ex- 
ecutor. 

The  case  of  Oagnon  vi  U.  S.,  193  U.  S.,  451,  touching  the  power 
to  enter  an  order  nuTic  pro  tunc,  which  is  cited  in  counsel's 
brief,  is  quite  in  accord  with  the  authority  of  our  own  state 
{Cleveland  Leader  v.  Oreen,  52  0.  S.,  487),  and  its  holding  is  not 
inconsistent  with  the  jurisdiction  of  the  probate  court  in  the 
Frey  case. 
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The  record  before  this  court  showing  proceedings  and  judg- 
ment in  the  probate  court  in  the  matter  of  Prey  does  not  show 
want  of  jurisdiction  therein,  because  the  records  fails  affirma- 
tively to  show  that  Prey  resided  within  the  United  States  con- 
tinuously  after  his  arrival  until  his  application  for  admission  to 
citizenship  was  filed  in  the  probate  court. 

We  next  inquire  whether  the  probate  court  was  one  having 
common  law  jurisdiction. 

Speaking  generally  of  the  existence  and  force  of  the  common 
law  in  the  state  of  Ohio.  Judge  Ranney  in  Kerwacker  v.  R.  R., 
3  0.  S.,  178,  says: 

**At  an  early  period  in  this  state,  the  common  law  of  En- 
gland and  the  statutes  of  that  country  of  a  general  nature,  in 
aid  of  the  common  law,  passed  prior  to  the  fourth  year  of  King 
James  I,  were  adopted  by  legislative  enactment.  But  the  act 
was  repealed  by  the  General  Assembly  of  this  state  on  the  second 
of  January,  1806,  since  which  time  the  common  law  of  England 
has  had  no  force  in  this  state  by  legislative  adoption.  But, 
having  been  adopted  in  the  original  states  of  the  Union  and 
introduced  into  Ohio  at  an  early  period,  the  common  law  has 
continued  to  be  recognized  as  a  rule  of  action  in  our  courts  in 
the  absence  of  legislative  enactments  so  far  as  its  rules  and 
principles  appear  to  be  based  on  sound  reasoning  and  applica- 
tion to  our  condition  and  circumstances.  The  common  law  has, 
therefore,  no  force  in  Ohio  except  so  far  as  it  derives  author- 
ity from  judicial  recognition  in  the  practice  and  course  of  ad- 
judication in  our  courts;  and  this  extends  no  further  than  it 
illustrates  and  explains  the  rules  of  right  and  justice  as  ap- 
plicable to  the  circumstances  and  institutions  of  the  people  of 
the  state.'* 

Such  being  generally  the  law  of  Ohio,  what  significance  has 
attached  to  the  term  ''having  common  law  jurisdiction'*  when 
before  the  courts  in  connection  with  the  Federal  statute? 

Two  citations  may  suffice  to  define  this  phrase.  In  1905  the 
Supreme  Court  of  Minnesota,  in  the  CHf^e  of  Statr,  ex  rel,  v. 
Weher,  96  :\linn.,  422,  p.  428,  say : 

**  A  court  having  common  law  jurisdiction  is  one  whose  powers 
are  exercised  'according  to  the  course  of  the  common  law,'  and 
the  phrase  'according  to  the  course  of  the  common  laTv,'  as  in- 
terpreted by  text-writers  and  judges,  means  a  judicial  deter^ 
mination   of  a  controversy  after   due   notice  to  the   interested 
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parties  and  an  opportunity  to  be  heard.  It  is  not  necessary 
that  the  court,  to  possess  common  law  jurisdiction  in  the  mean- 
ing of  the  act  of  Congress,  should  be  unlimited  in  power  and 
authority." 

The  United  States  Circuit  Court  of  Appeals,  in  the  case  of 
Levin  v.  U.  S.,  63  C.  C.  of  App.,  476,  p.  482  (s.  c.  128  Fed.  R^p., 
826),  Sanborn,  Thayer  and  Hook  sitting  as  judges,  in  1904,  said: 

**  Courts  having  a  common  law  jurisdiction,  within  the  mean- 
ing of  this  section,  are  those  which  have  the  power  to  punish 
offenses,  to  enforce  rights,  or  to  redress  wrongs  recognized  by 
the  common  law,  or  of  which  in  the  determination  of  the  cause 
which  they  decide  are  governed  by  the  principles,  rules  and 
usages  of  that  law.  The  term  *  having  common  law  jurisdic- 
tion' is  used  to  distinguish  those  courts  from  those  which  have 
no  jurisdiction  save  in  equity,  in  admiralty,  or  in  matters  not 
involving  oifenses  or  rights  under  the  common  law.  Courts 
which  have  some  common  law  jurisdiction  are  courts  hav- 
ing common  law  jurisdiction,  and  it  is  not  indispen- 
sible  to  the  qualification  of  a  court  under  this  act  that  it  should 
have  all  the  common  law  jurisdiction  or  even  that  it  should  have 
general  common  law  jurisdiction.*' 

The  court  then  remarks  that  the  St.  Louis  Court  of  Appeals 
-whose   jurisdiction    was .  there    in   question — is    an    appellate 


court  with  original  jurisdiction  to  issue  writs  of  habeas  corpusy 
quo  warranto,  mandamus,  and  other  remedial  writs  and  to  hear 
and  determine  the  same;  that  these  are  common  law  writs  and 
in  the  issuing,  the  hearing  and  decisions  upon  them,  that  court 
must  exercise  common  law  jurisdiction.  The  court  comments 
that  in  the  hearing  and  decision  of  actions  at  law  presented 
to  the  St.  Louis  Court  of  Appeals  for  review  its  rule  of  ac- 
tion and  decision  must  in  the  great  majority  of  cases,  be  rules, 
principles  and  usages  of  the  common  law.  The  conclusion 
was  thus  reached  that  the  St.  Louis  Court  of  Appeals  was 
a  court  having  common  law  jurisdiction,  and  one  which  might 
admit  qualified  aliens  to  citizenship  under  the  act  of  Congress. 
In  this  case  the  authorities  are  cited  and  reviewed. 

By  statute  in  this  state,  the  probate  court  (Rev.  Stats.,  537),  G. 
C,  10499,  '*in  exercise  of  the  jurisdiction  conferred  shall  have 
the  same  powers,  perform  the  same  duties  and  be  governed  by  the 
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same  rules  and  regulations  as  are  provided  by  law  for  the  courts 
of  common  pleas  and  the  judges  thereof  in  vacation  so  far 
as  the  same  are  consistent  with  the  laws  in  force." 

It  was  said  in  argument  that  the  jurisdiction  of  the  probate 
court  was  and  is  ecclesiastical  in  its  origin,  and  hence  has  not 
common  law  jurisdiction.  In  support  of  this  view  the  deci- 
sion of  Judge  Swan,  in  1858,  speaking  for  the  Hamilton  county 
district  court,  was  cited.  In  re  Downs,  3  Dec.  Reprint,  318,  s.  c. 
2  Gaz.,  18.     That  opinion  does  not  present  a  wholly  adequate 

conception  of  the  jurisdiction  of  the  probate  court. 

• 

'*The  extent  of  jurisdiction  exercised  by  the  ecclesiatical 
courts  of  England  included  but  a  small  proportion  of  the  judi- 
cial authority  involved  in  the  adjudication  of  questions  arising 
in  the  settlement  of  dead  men's  estates,  •  •  *  the  trial 
of  disputed  accounts  involving  the  testimony  of  witnesses, 
questions  of  devastavit,  liability  to  creditors,  legatees,  distribu- 
tees, the  marshaling  of  assets,  recourse  to  real  estate  for  the 
payment  of  debts  and  legacies;  in  short,  the  control  over  execu- 
tors and  administrators  and  payment  of  legacies,  was  exclu- 
sively in  the  common  law  and  chancery  courts,  as  well  as  the 
appointment  and  removal  of  guardians  and  curators  to  minors 
and  persons  of  unsound  mind  and  control  over  them  in  re- 
spect to  the  management  of  their  estates.  It  should,  therefore, 
be  remembered  that  there  is  a  very  great  difference  between 
the  totality  of  power  exercised  by  the  English  courts  in  con- 
nection with  the  estates  of  deceased  persons — sometimes  called 
testamentary  or  probate  jurisdiction — and  the  t-estamentary  or 
probate  jurisdiction  of  ecclesiastical  courts;  a  distinction  which 
is  of  the  utmost  importance  in  ascertaining  the  conclusiveness 
of  judgments  and  decrees  of  the  several  classes  of  courts  in 
collateral  proceedings  and  in  comparing  the  relative  powers  of 
ecclesiastical  courts  with  those  of  American  probate  courts. '' 
^yoern4>r*s  Law  of  Administration,  Vol.  1,  p.  319,  Sec.  140. 

Our  probate  court  is  endowed  with  the  authority  anciently 
exercised  by  the  common  law  courts  in  relation  to  estates,  both 
of  decedents  and  insolvents. 

In  the  case  of  Doan  v.  Bitely,  49  0.  S.,  588,  the  jurisdiction 
of  the  probate  court  was  found  to  extend  to  the  determination 
of  all  questions  relating  to  liens  and  distribution  of  proceeds  in 
land  sales.     The  Supreme  Court  expressly  held  the  common  law 
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to  be  in  force  in  this  state  in  relation  to  the  sale  by  executors 
or  administrators  of  notes  and  mortgages  received  by  them  from 
the  sale  of  lands,  and  was  applied  in  the  case  of  Jelke  v.  Gold- 
smith, 52  0.  S.,  500,  see  p.  513,  which  was  matter  of  adminis- 
tration. 

In  all  proceedings  relating  to  crimes,  and  in  the  trial  of 
caiises  heard  before  it,  the  probate  court  is  governed  by  the  rules 
descended  from  the  common  law.  The  common  law  rules  relat- 
ing to  evidence  are  there  applied.  It  has  jurisdiction  by  stat- 
ute to  issue  and  hear  causes  arising  on  writs  of  habeas  corpus, 
and,  in  a  word,  the  court  exercises  jurisdiction  **  according  to 
the  course  of  the  common  law.*'  It  is  a  jurisdiction  wherein 
that  law  may  be  properly  invoked  and  adopted  by  the  court  as 
applicable  to  cases  which  are  under  consideration  and  when 
occasion  arises.     It  is  a  court  having  common  law  jurisdiction. 

The  defendant  contends  that  the  probate  court  could  not  ex- 
ercise jurisdiction  to  naturalize  aliens  because  the  statute  of 
the  United  States  required  that  the  state  court  exercising  such 
power  should  be  a  court  of  record  with  common  law  jurisdiction. 
and  having  a  seal  and  clerk.  It  has  a  seal.  But  it  is  denied 
that  the  probate  court  has  a  clerk  within  the  meaning  of  the 
statute. 

Section  533,  Revised  Statutes  of  Ohio,  provided,  at  the  time 
of  Frey's  application  for  citizenship,  that  each  probate  judge 
should  have  the  care  and  custody  of  all  files,  papers,  books  and 
records  belonging  to  the  probate  office,  and  was  authorized  and 
empowered  to  perform  the  duties  of  clerk  of  his  own  court  and 
to  appoint  deputy  clerk  or  clerks  who  should  qualify  and  per- 
form any  of  the  duties  pertaining  to  the  office  of  the  clerk  of 
the  court. 

But  it  is  said  that  the  statute  requires  that  the  clerk  of  the 
court  should  be  a  separate  and  distinct  individual  from  the  per- 
son occupying  the  office  of  judge.  This  contention  does  not 
seem  to  be  supported  by  the  statute  nor  the  authorities.  I  am 
of  the  opinion  that  the  requirement  of  the  federal  statute  was 
not  designed  to  extend  thus  far.  The  intent  of  that  act  was  to 
impose,  upon  the  exercise  of  the  power  conferred,  such  conditions 
as  should  assure  a  permanent  record,  properly  kept  by  an  offi- 
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cer  authorized  thus  to  keep  the  record  as  a  part  of  his  official 
duty.  The  provisions  of  the  Ohio  statute  fulfill  this  condition. 
The  judge  is  ex  officio  also  clerk  of  the  court.  He  performs 
duties  as  clerk  which  are  ministerial  and  which  do  not  pertain 
to  his  judicial  functions.  In  speaking  of  these  clerical  duties 
of  the  probate  judge  our  Supreme  Court,  in  its  opinion  by 
Judge  Welch,  says: 

**If  they  were  ministerial  in  the  hands  of  the  clerk  they  re- 
mained ministerial  in  the  hands  of  the  probate  judge.  In  the 
absence  of  a  deputy  clerk,  the  probate  judge  is  his  own  clerk, 
and  responsible  for  acts  done  or  omitted  as  such  clerk  on  the 
same  principles  applicable  to  other  ministerial  officers.  The 
provision  of  law  authorizing  him  to  appoint  a  deputy  plainly 
implies  that  he  is  his  own  clerk,  that  he  is  both  court  and  clerk, 
for  there  can  be  no  deputy  where  there  is  no  principal."  War- 
mck  V.  State y  25  0.  S.,  21,  p.  24. 

A  deputy  is  one  appointed  as  a  substitute  to  act  for  another. 
The  judge  of  probate  certainly  can  not  appoint  a  substitute  for 
himself  as  judge.  He  occupies  a  dual  position  and  undertakes 
dual  functions.  The  performance  of  the  clerical  function  is 
insured  by  placing  upon  him  as  an  authorized  official  the  cleri- 
cal duty  of  doing  that  work  and  under  the  statute  he  is  legally 
responsible  for  the  performance  of  these  duties.  While,  as 
judge,  he  may  not  be  called  upon  civilly  to  answer  for  an  er- 
roneous performance  of  his  duty,  yet  in  his  function  as  clerk 
he  may  be  sued  and  recovery  had  from  him.  Fairchild  v.  Keith, 
29  0.  S.,  156. 

I  entertain  no  doubt  that  the  probate  court  is  a  tribunal  in 
this  state  having  a  clerk  within  the  meaning  of  the  statute  of 
the  United  States. 

Counsel  rely  upon  the  case  of  Deany  Petitioner,  3  Maine,  489 
(1891).     In  that  case  it  is  said: 

**In  the  Municipal  Court  of  Biddeford  the  responsible  duty 
of  making  and  keeping  the  records  of  the  court  is  imposed  upon 
the  judge  and  not  upon  the  recorder.  There  is  no  duty  of  mak- 
ing and  keeping  the  records  imposed  upon  the  recorder  by  law. 
•  •  •  Only  such  copies  of  the  record  as  are  duly  certified  by 
the  judge  shall  be  legal  evidence  in  all  courts.  The  authority 
to  appoint  a  recorder  was  conferred  upon  the  judge  not  for  the 
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purpose  of  creating  a  fixed  and  permanent  clerical  oflSce,  dis- 
tinct and  separate  from  that  of  judge,  but  primarily  to  provide 
for  the  judge  a  substitute  who  would  be  empowered  to  act  in  his 
stead  in  the  county  named  in  the  act.'* 

This  language  clearly  differentiates  the  clerk  of  the  court 
there  under  consideration  from  the  probate  judge  with  the 
powers  and  ofBce  of  clerk  of  the  probate  court  as  provided  by 
the  Ohio  statute. 

In  the  ease  of  Michael  v.  Gregg,  2  Curtis*  U.  S.  Cir.  Ct.  Rep., 
98,  it  is  said: 

'*In  the  act  organizing  the  police  court  of  Lynn  the  justice 
is  directed  to  keep  a  fair  record  of  the  proceedings  therein. 

•  •  •  We  are  of  the  opinion  that  the  police  court  of  Lynn 
in  which  the  justice  was  recording  officer  was  not  a  court  hav- 
ing a  clerk  within  the  meaning  of  the  act  of  Congress.  •  •  • 
A  court  of  record  necessarily  requires  some  duly  authorized 
person  to  record  the  proceedings.  When  the  act  speaks  of 
court*  of  record  it  speaks  of  courts  whose  proceedings  are  duly 
recorded  by  authorized  persons,  and  then  it  says  *  having  a  clerk 
or  prothonary*  it  superadds  the  requirement  that  these  pro- 
ceedings shall  be  recorded  by  one  of  these  officers.     The  words 

*  court  of  record'  carry  with  them  the  necessity  of  having  the 
proceedings  recorded  by  some  one  by  authority  of  law." 

This  case  was  subsequent  and  alludes  to  the  suggestion  of 
Shaw,  C.  J.  in  In  re  Gladhill,  8  Metcalf,  168,  p.  171,  who  ob- 
serves,  speaking  of  the  police  court  of  Lynn: 

**It  might  be  argued  that  the  act  of  Congress  intended  to 
limit  the  power  of  a  court  having  a  separate  recording  officer 
whose  act  should  authenticate  its  doings,  and  that  the  signature 
of  a  separate  officer  might  add  something  to  the  credit  due  to 
an  authenticated  transcript.  On  the  other  hand,  it  might  be 
urged,  with  some  plausibility,  that  if  the  judge  is  specially 
vested  by  law  with  the  clerical  authority  the  court  has  a  clerk 
within  the  letter  and  equity  of  the  statute.*' 

In  1878,  in  the  case  of  State  of  Nebraska,  ex  rel,  v.  Webster, 
7  Neb.,  469,  by  the  opinion  of  the  court  (474)  it  appears  that 
no  authority  was  given  by  the  statute  to  the  county  judge  to 
appoint  a  clerk,  nor  was  a  clerk  provided  by  law  for  the  county 
court   over   which   he   presided.     The   only   provision   was   the 
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provision  for  an  assistant  or  clerk.  That  court  held  this  did 
not  constitute  a  clerk  within  the  meaning  of  the  statute. 

In  all  the  cases  the  object  sought  to  be  attained  by  the  act  is 
considered  to  be  an  official  record  authoritatively  kept  by  an 
authorized  clerk.  The  same  individual  may  fill  the  different 
offices.  The  right  to  exercise  the  function  determines  the  exist- 
ence of  the  officer.     State,  ex  rel,  v.  Brennan,  49  O.  S.,  33,  p.  38. 

The  defendant  by  his  plea  urges  that  the  grand  jury,  being 
composed  of  bystanders  a  majority  of  whom  had  not  been  found 
and  listed  as  competent  persons  by  the  jury  commissioners,  was 
not  a  body  legally  qualified  to  find  and  return  an  indictment. 
In  support  of  this  claim  evidence  was  offered  at  the  trial 
showing  that  the  names  of  the  grand  jurors  who  returned 
the  indictment  were,  with  one  exception,  the  names  of  persons 
not  upon  the  jury  lists  made  up  for  this  county  for  jurors  to 
serve  during  the  years  1907  and  1908. 

The  act  providing  for  jury  commissioners  and  a  list  of  jurors 
furnishes  the  means  by  which  the  names  of  members  of  the 
grand  and  petit  jurors  are  usually  obtained.  Bates'  Rev.  Stats, 
of  Ohio,  Section  5163  (96  0.  L.,  p.  3). 

The  act  providing  for  jury  commissioners  specially  pro- 
vides that  nothing  contained  in  the  act  shall  affect  the  issuance 
by  order  of  the  court  of  special  venires,  as  now  provided  by  law. 

The  suggestion  is  thrown  out  in  argument  that  Section  7203  of 
the  Revised  Statutes  providing  for  the  calling  of  a  special  grand 
jury,  after  the  discharge  of  the  regular  grand  jury,  has  been  by 
implication  repealed;  for  the  reason  that  Section  5164  contains 
the  only  statement  of  the  qualifications  of  grand  jurors,  and  the 
source  from  which  the  names  of  members  of  that  body  may  be 
obtained. 

The  claims  made  above  are  substantially  disposed  of  by  a 
decision  of  the  circuit  court  in  the  case  of  Stahl  v.  State  (Wood 
county,  19G5)  11  C.  C.  Rep.,  23,  p.  29,  et  seq.  The  sound  rea- 
soning of  the  court  in  that  case  applies  aptly  and  precisely  to 
the  case  at  bar.  With  the  reasoning  in  that  case  and  with  the 
conclusion  reached — especially  upon  the  point  sought  to  be  main- 
tained here — I  am  entirely  in  accord.  The  legislation  under 
consideration  providing  for  the  selection  of  jurors  may  be  said 
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to  fix  the  standard  for  jurors  whose  names  are  placed  in  the 
wheel.  The  jury  commissioners  must  certainly  be  satisfied  that 
the  persons  selected  by  them  are  judicious  and  discreet  persons 
having  the  qualifications  of  electors.  But  the  statute  still  appar- 
ently rests  the  same  confidence  and  authority  in  the  court  and 
sheriff  of  the  county  in  the  selection  of  jurors  as  before  the 
creation  of  the  jury  commissions.  These  oflBcials  as  well  as  the 
jury  commissioners  may  properly  call  persons  whom  they  con- 
sider fit,  even  if  the  person  thus  found  fit  be  not  among  those 
theretofore  selected  for  the  jury  list  or  among  those  whose  names 
are  contained  within  the  jury  wheel.  Before  the  enactment  of 
the  law  creating  the  jury  commission  and  wheel  for  each  county, 
no  requirement  existed  that  the  qualification  of  grand  jurors 
should  be  limited  to  listed  persons.  The  list  and  wheel  are  inci- 
dental to  the  new  scheme,  and  the  scheme  being  one  supple- 
mental and  additional  to  the  use  of  venires  as  provided  by  law, 
the  provision  for  lists  can  be  viewed  only  as  one  of  the  matters  re- 
lating to  the  names  which  shall  come  into  the  wheel.  It  is  not  a 
qualification  to  be  generally  extended  as  applicable  to  all  jurors 
whomsoever,  who  may  be  called. 

A  single  contention  remains,  which  it  is  not  necessary  to  con- 
sider at  length.  Counsel  claim  that  the  presence  of  assistant 
stenographers  not  being  the  stenographer  appointed  as  the  offi- 
cial stenographer  of  the  county,  in  the  jury  room  during  its 
deliberations  upon  this  indictment,  invalidates  the  indictment 
returned  by  the  grand  jury.  It  does  not  appear  by  the  evi- 
dence that  these  persons,  participated  in  the  discussion,  offered 
any  comment,  or  that  neither  were  present  when  any  vote  waa 
taken.  Prejudice,  therefore,  does  not  appear  to  any  right  of  the 
defendant,  Metzger,  and  the  weight  of  authority  is  to  the  effect 
that  to  invalidate  an  indictment  by  reason  of  the  presence  of  an 
unauthorized  person  in  the  grand  jury  room,  prejudice  must  af- 
firmatively appear.  Am.  &  Eng.  Encyc.,  2d  Ed.,  Title  *'Jury 
and  Jury  Trials,"  Vol.  17,  p.  1293. 

In  view  of  the  fact  that  no  Ohio  authority,  controlling  in  this 
jurisdiction,  declares  the  presence  of  unauthorized  persons  in 
the  jury  room  to  be  such  irregularity  as  requires  the  court  to  set 
aside  an  indictment,  I  am  unwilling  to  sustain  the  plea  of  abate- 
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ment  upon  this  ground,  nor  am  I  able  to  see  how  a  presentment 
should  be  set  aside  on  such  a  showing.  In  this  I  am  supported 
by  Ohio  v.  Mumiaw,  12  0.  Dec.,  785. 

For  these  reasons  the  plea  of  abatement  is  not  sustained  and 
finding  and  judgment  thereon  are  against  the  defendants. 


INJURY  TO  A  PEDESTRIAN  FROM  RUNNING  AN  AUTOMOBILE 

AT  AN  EXCESSIVE  SPEED  CONSTITUTES 

ASSAULT  AND  BATTERY. 

Common  Pleas  Court  of  Hamilton  County. 

A.  B.  PiSHwicK  V.  State  op  Ohio. 

Decided,  June,  1910. 

AiitomoMles — Collision  toith  Pedestrian  on  Street-— Constitutes  As- 
sault and  Batteru — Where  the  Statute  as  to  Speed  is  Being  Vio- 
lated— Acts  Maia  Prohibita  and  Mala  in  Se — Question  of  Intent — 
Sections  J^19'22  et  seq.  and  6829. 

One  who  intentionally  violates  the  Ohio  statute  prohibiting  the  driv- 
ing of  an  automobile  beyond  certain  speed  on  the  streets  of  a  mu- 
nicipality, and  in  so  doing  runs  into,  strikes  and  injures  a  person 
rightfully  passing  upon  or  across  the  street,  is  guilty  pf  assault 
and  battery  notwithstanding  the  injury  was  unintentionally  in- 
flicted. 

Bromwell,  J. 

This  cause  comes  into  this  court  on  petition  in  error  from -the 
police  court  of  the  city  of  Cincinnati,  Ohio,  which  recites: 

'  *  On  the  first  day  of  May,  1909,  by  the  judgment  of  the  police 
court  of  the  city  of  Cincinnati,  Ohio,  said  court  being  then  and 
there  open  for  the  transaction  of  business,  and  said  day  being 
at  the  April  term,  A.  D.  1909,  of  said  court,  the  defendant  in 
error  recovered  a  judgment  against  the  plaintiff  in  error  in  a 
certain  action  and  prosecution,  wherein  the  defendant  in  error 
was  plaintiff  and  the  plaintiff  in  error  was  defendant,  and  being 

cause  No.  of  the  records  of  said  court.     A  transcript 

of  the  record  and  proceedings  of  said  court  in  said  cause,  duly 
certified,  is  hereto  attached  and  made  part  hereof,  marked  *  Ex- 
hibit A.*    The  error  complained  of  is  as  follows: 
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*' First.  That  the  finding,  conviction  and  judgment  of  said 
court  were  contrary  to  the  evidence. 

''Second.  That  the  finding,  conviction  and  judgment  of  the 
said  court  were  contrary  to  law. 

''Third.  That  the  evidence  failed  to  show  that  the  defendant 
was  guilty  of  assault  and  battery. 

"Fourth.  That  the  evidence  failed  to  show  any  intentional 
striking  of  the  party  injured  by  defendant  below. 

"Fifth.  That  the  evidence  showed  that  there  was  no  inten- 
tional striking  of  the  party  injured. 

"Sixth.  That  the  court  erred  in  not  finding  the  defendant 
not  guilty. 

"Seventh.  That  the  court  erred  in  overruling  the  motion 
of  the  defendant  below  for  a  new  trial. 

"Eighth.    Other  errors  upon  the  record." 

The  transcript  from  the  police  court  shows  that  plaintiff  in 
error  was  arrested,  tried  and  found  guilty  of  a  charge  of  assault 
and  battery  upon  one  William  L.  Logan,  on  or  about  the  15th 
day  of  April,  1909,  and  was  sentenced  to  pay  a  fine  of  one 
hundred  dollars  and  the  costs  of  the  proceeding. 

The  tesrt;imony,  as  set  out  in  the  bill  of  exceptions,  so  far  as 
necessary  to  be  considered  for  the  purposes  of  this  case,  estab- 
lishes beyond  any  reasonable  doubt  the  following  statement  of 
facts: 

First.  That  the  plaintiff  in  error  was  about  the  hour  of  six 
o'clock  and  twenty-six  minutes  p.  m.,  on  the  14th  day  of  April, 
1909,  running  his  automobile  on  Fairfax  avenue,  Walnut  Hills, 
a  residential  part  of  the  city  of  Cincinnati. 

Second.  That  at  the  same  time  and  close  to  the  place  of  the 
accident  a  wagon  was  being  driven  upon  said  avenue,  and  that 
said  Ryan  ran  from  behind  the  wagon  just  in  time  to  get  in  front 
of  the  passing  automobile  of  plaintiff  in  error  and  was  struck 
by  it. 

Third.  That  there  was  no  actual  intent  by  plaintiff  in  error 
to  strike  or  otherwise  injure  said  Ryan. 

Fourth.  The  only  evidence  as  to  the  speed  of  the  auto  at  the 
time  of  the  accident  was  that  contained  in  the  testimony  of  Wil- 
liam D.  Downey,  an  eye-witness,  who  said  "It  was  going  pretty 
fast.     I  should. say  about  forty  miles  an  hour  as  far  as  I  could 
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judge''  (this  statement  was  not  contradicted  by  any  other  wit^ 
ness) ;  and  the  testimony  of  Edward  Joseph  Cass,  who  stated 
that  he  was  an  automobile  owner  who  drove  his  own  car,  and  said 
that  the  auto  of  plaintiff  in  error  was  going  ''quite  fast";  that 
it  was  ''faster  than  he  usually  drove"  but  that  "he  couldn't  esti- 
mate the  speed."  It  may  be  assumed  from  this  testimony  that 
at  the  time  of  the  accident  the  car  was  moving  at  a  rate  of  more 
than  fifteen  miles  an  hour. 

Fifth.  That  the  boy,  William  L.  Ryan,  was,  at  the  time  and 
place  named,  struck  by  said  auto  and  more  or  less  seriously  in- 
jured. 

The  following  statute  was  at  the  time  of  the  alleged  unlaw- 
ful act  complained  of  in  full  force  and  effect,  viz. : 

91  0.  L.,  p.  541.  "Sec.  14.  No  person  shall  operate  a  motor 
vehicle  on  the  public  roads  or  highways  of  this  state  at  a  rate 
of  speed  greater  than  is  reasonable  or  proper,  having  regard  to 
width,  traffic  and  the  use  of  the  highway  and  the  general  and 
usual  rules  of  the  road,  or  so  as  to  endanger  the  property  or  life 
or  limb  of  any  person  or  the  safety  of  any  property. 

"Sec.  15.  In  no  event  shall  any  automobile,  motor  cycle  or 
other  motor  vehicle  be  operated  at  a  greater  rate  of  speed  than 
eight  miles  an  hour  in  the  business  and  closely  built  up  portions 
of  any  municipality  of  this  state,  no  more  than  fifteen  miles  an 
hour  in  the  other  portions  of  such  municipalities,  no  more  than 
twenty  miles  an  hour  outside  of  such  municipalities,  which  rates 
of  speed  shall  not  be  diminished  nor  prohibited  by  an  ordinance, 
rule  or  regulation  of  any  municipality,  board  or  other  public  au- 
thority, but  municipalities  may  by  ordinance  define  what  are 
the  business  and  closely  built  up  portions  of  such  municipalities. 

"Sec.  25.  Any  violation  of  Sections  14,  15  and  16  of  this 
act  shall  be  deemed  prima  facie  evidence  of  a  misdemeanor  pun- 
ishable by  a  fine  not  exceeding  twenty-five  dollars  ($25.00)  for 
a  first  offense  and  by  a  fine  not  less  than  twenty-five  dollars 
($25.00)  and  not  exceeding  fifty  dollars  ($50.00)  for  a  second 
offense,  and  by  a  fine  of  not  less  than  fifty  dollars  ($50.00)  and 
not  more  than  one  hundred  dollars  ($100.00)  or  imprisonment 
for  not  more  than  thirty  days  for  a  third  offense,  and  for  any 
subsequent  offense,  within  one  year,  imprisonment  not  less  than 
ten  days  nor  more  than  thirty  days." 

As  this  is  not  a  prosecution  for  violation  of  the  above  named 
act  the  question  as  to  whether  the  offense  if  committed  was  a  first, 
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second  or  third  offense  is  not  material,  as  the  offense  complained 
of  is  an  assault  and  battery  which  is  defined  and  penalty  fixed 
by  Section  6823,  Revised  Statutes,  the  language  of  which  is  as 
f  ollow^s : 

*'Sec.  6823.  Whoever  unlawfully  assaults  or  threatens  an- 
other, in  a  menacing  manner  or  unlawfully  strikes  or  wounds  an- 
other, shall  be  fined  not  more  than  two  hundred  dollars  or  im- 
prisoned not  more  than  six  months,  or  both.'' 

The  plaintiff  in  error  undertakes,  in  his  brief,  to  state  the 
issue  in  this  ease  in  the  following  words: 

**Can  a  person  be  guilty  of  assault  and  battery  who,  unin- 
tentionally and  accidentally,  injures  a  person  even  though,  at 
the  time,  he  is  violating  the  law  against  fast  driving,  whether 
it  be  of  automobiles  or  horses  T" 

We  think  that  this  statement  does  not  represent  exactly  the 
ultimate  question  in  this  case.  To  be  more  accurate,  the  issue 
seems  to  be: 

**Can  a  person  be  guilty  of  assault  and  battery  who,  while  in- 
tentionally violating  a  statute  of  Ohio  prohibiting  the  driving 
of  an  automobile  beyond  certain  speed  limits,  upon  the  street 
of  a  municipality  in  this  state,  unintentionally  runs  into,  strikes 
and  injures  a  person  rightfully  passing  upon  or  across  said 
street  r' 

The  difference  between  the  two  statements  will  be  readily  per* 
ceived.  The  first  makes  the  intent  relate  directly  and  actually 
to  the  striking;  the  other  makes  the  intent  relate  back  to  the 
commission  of  the  unlawful  act,  but  dispenses  with  thef  actual 
intent  to  do  the  striking. 

That  there  must  be  intent  in  one  or  the  other  way,  in  order  to 
constitute  the  offense  of  assault  and  battery,  there  can  be  no 
doubt.  The  principle  is  elementary  that  intent  is  one  of  its 
essential  elements.  See  the  following  authorities:  Van  V actor 
V.  State,  113  Ind.,  280;  Richels  v.  State,  1  Sneed  (Tenn.),  608: 
McClain  Criminal  Law,  Section  239 ;  Pratt  v.  State,  49  Ark.,  179 ; 
People  V.  Dodel,  77  Cal.,  293;  Russell  on  Crimes,  Section  750; 
State  V.  Swails,  8  Ind.,  525 ;  State  v.  Carver,  89  Me.,  74 ;  U.  S. 
V.  Hand,  26  Fed.  Gas.,  No.  15297,  p.  104;  Grayson  v.  State,  37 
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Tex.,  229;  State  v.  Sims,  3  Strob.  (S.  C),  137-139;  State  v. 
Knapp,  50  Bull.,  28. 

It  is  equally  well  settled  that  there  are  no  common  law  offenses 
in  Ohio.  Only  such  acts  as  are  prohibited  by  the  statute  are 
unlawful.  (See  cases  cited  in  my  reply  to  grand  jury  found 
in  5th  N.  P.— N.  S.,  34-37.) 

We  must  look,  therefore,  to  the  statute  which  I  have  cited 
(Section  6823),  to  determine  what  act  or  acts  constitute  an  as- 
sault  and  battery,  and  from  the  language  of  that  section,  as 
construed  by  the  courts,  determine  the  essential  elements  of  the 
offense. 

The  definition  or  description  contained  in  the  statute  is  very 
brief,  consisting  of  but  the  five  words  **  unlawfully  strikes  or 
wounds  another."  It  is  evident  that  the  word  ** unlawfully"  is 
the  one  which  will  chiefly  require  interpretation. 

The  same  word  is  found  in  the  section  which  defines  man- 
slaughter, reading  as  follows: 

**Sec.  6811.  Whoever  unlawfully  kills  another  except  as 
provided  in  the  last  three  sections  is  guilty  of  manslaughter." 

This  word  has  been  construed  by  our  Ohio  courts  in  a  number 
of  case  to  which  I  shall  hereafter  refer. 

Some  of  the  texit-writers  and  a  number  of  the  courts  have 
adopted  the  view  that  one  of  the  essential  elements  of  assault 
and  battery  is  that  the  striking  or  wounding  shall  be  done  with- 
out the  consent  or  permission  of  the  injured  person;  and  that 
if  he  consents  to  the  blow,  either  by  his  own  act  or  by  agree- 
ment and  actual  permission,  the  striking  or  wounding  is  not  such 
an  unlawful  act  as  will  constitute  a  battery.  Thus  McClain 
Criminal  Law,  Section  249,  adopts  the  dictum  in  the  following 
Ohio  case.  Smith  v.  State,  12  O.  S.,  469 : 

''An  assault  implies  force  upon  one  side  and  repulsion  or,  at 
least,  want  of  assent,  upon  the  other.  An  assault,  therefore,  upon 
a  consenting  party  would  seem  to  be  a  legal  absurdity." 

But  the  Supreme  Court  explains  that  case  in  Barholt  v. 
Wright,  45  0.  S.,  180,  and  limits  the  application  of  the  former 
decision  to  the  peculiar  circumstances  of  that  particular  con- 
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troversy,  quoting  and  approving  Cooley  on  Torts,  in  which  the 
statemen>t  is  made  that: 

**The  rule  of  law  is  therefore  clear  and  unquestionable  that 
consent  to  an  assault  is  no  justification." 

The  court  in  the  Barholt  case  referred  to  one  of  the  decisions 
cited  by  plaintiff  in  error  in  this  case  in  the  following  words, 
Barholt  v.  Wright,  45  O.  S.,  181 : 

i 

"Neither  is  the  case  of  Champer  v.  The  State,  14  0.  S.,  437, 
at  variance  with  the  principle  upon  which  the  plaintiff  below 
seeks  a  recovery.  The  case  seems  to  have  been  somewhat  mis- 
apprehended by  the  courts  of  some  of  the  states  as  well  as  by 
some  text-writers.  By  the  statutes  of  this  state  a  distinct  of- 
fense is  made  of  an  aflPray  or  agreement  to  fight  and  the  effect 
of  the  holding  is  that  where  such  an  offense  is  committed,  the 
indictment  must  be  for  an  affray  and  not  for  an  assault  and  bat- 
tery." 

The  Champer  case  referred  to  is  as  follows,  Champer  v.  The 
State  of  Ohio,  14  0.  S.,  437 : 

'^Held:  An  indictment  against  A  for  an  assault  and  battery 
upon  B,  is  not  sustained  by  evidence  that  A  assaulted  and  beat  B 
in  a  fight  at  fisticuffs,  by  agreement  between  them. 

**An  assault  and  battery  and  an  affray  are  distinct  offenses 
under  the  statute,  punishable  by  different  penalties." 

Outside  of  the  faot  that  this  was  a  per  curiam  decision,  it  is 
clear  that  it  had  reference  to  the  character  of  the  evidence  offered 
to  sustain  the  charge,  rather  than  the  right  of  the  state  to  main- 
tain either  an  action  for  an  affray  or  an  action  for  assault  and 
battery. 

But  even  if  we  concede  that  the  explanation  of  the  Champer 
case  contended  for  by  plaintiff  in  error  is  correct  it  has  no  ap- 
plication to  the  case  at  bar.  The  affray  statute  prior  to  the 
recent  recodification  was  Section  6890,  reading  as  follows: 

**Sec.  6890.  Any  two  persons  who  agree,  and  willfully  fight 
or  box  at  fisticuffs  or  engage  in  any  public  sparring  or  boxing 
exhibition  without  gloves  or  with  gloves  of  any  kind,  •  •  • 
shall  be  deemed  guilty  of  an  affray."    •    *    • 

,    The  most  casual  inspection  of  the  two  sections,  viz.,  Section 
6890  and  Section  6823,  shows  that  they  create  distinct  offenses 
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and,  as  in  the  Champer  case,  the  court  would  be  justified  in  hold- 
ing that  the  evidence  showing  an  affray  would  not  be  sufficient  to 
support  an  indictment  for  an  assault  or  vice  versa. 

But  a  still  stronger  diversity  exists  between  the  statute  regu- 
lating the  speed  of  automobiles  and  the  assault  and  battery  stat- 
ute, and  one  can  not  be  a  substitute  for  the  other. 

The  former  makes  the  mere  speeding  at  the  prescribed  rate 
an  offense,  whether  any  person  is  injured  by  reason  of  its  viola- 
tion or  not;  the  latter  requires  that  some  injury,  however  slight, 
shall  have  resulted  from  its  violation. 

The  following  two  contingencies  might  arise,  which  are  not  in 
this  case  and  which  may  be  eliminated  from  consideration: 

1.  The  speed  statute  may  be  violated  but  no  one  injured  as 
a  result.  A  prosecution  may  be  had  under  91  0.  L.,  p.  541,  Sec- 
tion 14,  but  not  under  Revised  Statutes,  Section  6823. 

2.  The  speed  statute  may  not  be  violated  but  a  person  in- 
jured by  the  negligence  of  the  auto  driver;  then  unless  the  in- 
jury  was  intentionally  and  maliciously  caused,  no  action  could 
^e  had  under  either  section. 

But  the  case  we  have  in  hand  presents  the  third  contingency, 
viz. : 

3.  Where  the  speed  statute  is  violated  and  as  a  natural  or 
probable  result  a  person  is  injured.  There  is  no  doubt  that  a 
prosecution  would  lie  under  91  0.  L.,  p.  541,  Section  14.  But 
the  question  raised  here  is  "may  a  prosecution  also  lie  for 
violating  Section  6823  under  the  circumstances  of  this  case  t 

Since  the  decision  in  the  Johnson  case,  it  is  settled  in  this 
state  that  a  criminal  prosecution  can  not  be  maintained  for  man- 
slaughter arising  from  negligence  unless  the  accused  was  at  the 
time  engaged  in  the  violation  of  statutory  laws.  The  syllabus 
in  that  case  and  extracts  from  the  opinion  of  the  court  are  as 
follows,  Johnson  v.  State,  66  0.  S.,  59 : 

**Syl.  In  a  prosecution  for  manslaughter  wherein  the  state 
relies  for  conviction  on  the  ground  that  the  deceased  was  killed 
unintentionally,  while  the  slayer  was  in  the  commission  of  an  un- 
lawful act,  it  must  be  shown  that  the  alleged  unlawful  act  is 
prohibited  by  law ;  and  it  is  not  sufficient  to  establish  that  such 
act  so  engaged  in  was  a  crime  at  common  law,  or  one  of  gross 
and  culpable  negligence." 
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P.  69:  **Iii  our  judgment  the  unlawful  <ict,  the  commission 
of  which  gives  color  and  character  to  the  unintentional  killing, 
is  an  act  prohibited  by  law,  and  that  such  is  the  natural  mean- 
ing of  the  term  or  clause  when  used  in  the  parlance  of  criminal 
jurisprudence.*' 

The  unlawful  act  referred  to  must  undoubtedly  be  one  pro- 
hibited by  statute  and  not  by  mere  ordinance  of  a  municipality. 
On  this  point  I  think  the  reasoning  of  Judge  Kinkead  in  the 
Collingsworth  case,  decided  a  little  over  a  year  ago,  is  conclusive. 
He  said  in  State  v.  Collingsworth,  8  N.P.(N.S.),  383: 

**Syl.  To  constitute  manslaughter  the  accused  must  have  been 
guilty  of  the  commission  of  an  unlawful  act,  made  so  by  state 
law  resulting  in  a  death.  .  The  violation  of  a  city  ordinance  is 
not  suflScient. 

^'Syl.  2.  An  ordinance  making  it  a  misdemeanor  to  cause  a 
vehicle  to  collide  with  a  person  is,  therefore,  not  admissible  as 
evidence  in  a  prosecution  for  manslaughter  because  of  a  death 
growing  out  of  such  collision." 


P.  384:  **By  way  of  illustration,  for  instance,  we  may  con- 
sider the  violation  of  the  state  laws  now  regulating  automobiles. 
If  a  man  in  running  an  automobile  violates  a  state  law  and  by 
reason  of  such  negligent  violation  runs  into  another  and  causes 
his  death,  in  my  judgment  that  would  be  an  illustration  of  man- 
slaughter within  this  statute  as  defined  by  the  appellate  courts." 

P.  385 :  *  *  In  the  crime  of  manslaughter  as  it  existed  in  com- 
mon law  there  were  two  classes  of  acts,  malum  in  se  and  malum 
prohibittim.  The  unlawfulness  of  the  act  in  law  supplied  the 
intention  and  while  we  so  frequently  say  as  a  general  proposi- 
tion that  no  crime  can  be  committed  unless  there  has  been  an 
intent,  it  does  not  mean  that  there  shall  be  an  actual  intent. 
The  example  mentioned  of  the  violation  of  the  statute  law  regu- 
lating the  rate  of  speed  of  an  automobile  is  an  illustration  of  that 
rule.     The  unlawfulness  of  the  act  supplies  the  intent." 

Can  any  good  reason  be  shown  why  this  argument  and  the 
holdings  of  the  two  courts  in  the  two  cases  just  cited  shall  not 
apply  equally  to  such  a  condition  as  arises  in  the  present  case? 
The  words  unlawful  acts  are  found  in  both  the  manslaughter  and 
the  assault  and  battery  statutes  and  are  we  think  used  in  the 
same  sense,  viz.,  the  violation 'of  a  penal  statute.  And  if  the 
unlawfulness  of  the  act  supplies  the  place  of  the  actual  intent 
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required  to  sustain  a  charge  of  manslaughter  the  same  words 
should,  by  any  fair  construction,  equally  raise  the  presumption 
of  intent  required  in  the  case  of  a  charge  of  assault  and  bat- 
tery. 

The  Indiana  courts  seem  to  have  arrived  at  the  same  conclu- 
sion as  to  civil  liability  in  the  case  of  Mercer  v.  Corbin,  117  Ind., 
450 :  .  . 

*'Syl.  1.  There  may  be  an  actionable  assault  and  battery  al- 
though there  is  no  actual  or  specific  intent  to  commit  that  of- 
fense. 

**Syl.  2.  One  who  rudely  and  in  such  a  reckless  manner  as  to 
show  a  disregard  of  consequences  rides  his  bicycle  against  a  per- 
son standing  upon  a  town  sidewalk  is  liable  for  an  assault  and 
battery,  the  intent  being  implied. 

**Syl.  3.  A  bicycle  is  a  vehicle  within  the  meaning  of  the 
law  and  therefore  under  Sec.  3361,  Rev.  Stat.,  1881,  its  use  upon 
a  public  sidewalk  is  unlawful  and  its  rider  liable  for  an  injury 
inflicted  upon  a  footman  although  the  act  be  unintentional.*' 

P.  455 :  *  *  If  we  are  right  in  holding  that  the  appellant,  while 
riding  his  bicycle  along  the  sidewalk  was  engaged  in  the  per- 
fomance  of  an  unlawful  act,  another  important  element  is  added 
to  the  appellee 's  case  making  the  right  of  recovery  entirely  clear, 
for  a  man  who  does  an  unlawful  act  is  liable  for  the  consequences, 
although  they  may  not  have  been  intended.'*  Citing  Peterman 
V.  Haffner,  59  Ind.,  130 ;  Hood  v.  State,  56  Ind.,  263 ;  Binford 
v.  Johnston,  82  Ind.,  426 ;  and  Weick  v.  Lander,  75  111.,  93.  See, 
also,  Palmer  v.  Ry.  Co,,  112  Ind.,  250. 

We  must  be  particular  to  discriminate  between  an  intent  im- 
plied from  mere  recklessness  or  wantonness,  not  violating  a  penal 
statute,  and  the  intent  implied  from  doing  an  unlawful  act  as 
just  defined.  We  have  no  common  law  offenses  in  Ohio,  and  can 
predicate  a  criminal  liability  only  upon  statutory  provision. 
Hence  mere  negligence,  recklessness  or  wantonness  alone  can  not 
in  this  state  raise  the  implication  of  intent  which  is  required 
to  sustain  a  charge  of  assault  and  battery. 

True  there  are  in  other  states  decisions  and  there  are  opinions 
of  text-writers,  based  upon  the  common  law  or  statutes  of  those 
states,  which  support  the  view  that  a  charge  of  manslaughter 
or  a  charge  of  assault  and  battery  may  be  prosecuted  where  the 
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acts  are  solely  those  of  negligence,  recklessness  or  wantonness, 
as,  for  instance,  Welch  v.  Durand,  36  Conn.,  182  and  185;  1 
Bish.  Crim,  Law,  Ch.  20,  Section  313 ;  People  v.  Reefer,  18  Cal., 
%2S',  People  V.  Rohel,  92  Mich.,  165;  Mdlone  v.  State,  77  Miss., 
812;  State  v.  Nash,  86  N.  C,  650;  Crowley  v.  State,  78  Tenn., 
284;  Hughes  Crim.  Law,  Section  2469. 

But  such  decisions  and  statements  have  no  controlling  effect 
in  this  state  in  the  face  of  constructions  to  the  contrary  made 
by  our  own  courts. 

I  call  attention  to  the  following  (out  of  many)  cases  as  au- 
thority for  the  view  that  intent  to  do  a  specific  and  actual  in- 
jury need  not  be  alleged  or  proven  if  the  injury  was  a  natural 
and  probable  result  of  a  precedent  or  concurring  violation  of  a 
statute;  that  one  committing  an  unlawful  act  may  be  presumed 
to  intend  such  results  and  that  the  only  intent  which  is  essen- 
tial and  requisite  in  a  charge  of  assault  and  battery  is  the  in- 
tent to  do  the  original  unlawful  act  which  directly  caused  the 
injury. 

Weick  V.  Lauder,  75  111.,  93 : 

**Syl.  2.  Where  an  act  unlawful  in  itself  is  done,  from  which 
an  injury  may  reasonably  and  naturally  be  expected  to  result, 
the  injury  when  it  occurs  may  be  traced  back  and  visited  upon 
the  original  wrongdoer  and  this  upon  the  principle  that  every 
person  shall  be  held  liable  for  all  those  consequences  resulting 
from  his  unlawful  act  which  might  have  been  foreseen  and  ex- 
pected as  the  result." 

Binford  v.  Johnson,  82  Ind.,  427 : 

'^Syl.  5.  One  'who  sells  dangerous  explosives  to  a  chdld 
knowing  thsct  they  are  to  be  used  in  such  a  manner  as  to  put  in 
jeopardy  the  lives  of  others,  must  be  taken  to  contemplate  the 
probable  consequences  of  his  wrongful  act,  and  a  probable  con- 
sequence of  such  sale  is  that  the  buyers  or  their  associates  will 
be  injured  thereby." 

Com.  V.  Lister,  15  Phila.,  405 : 

*'Syl.  The  jury  returned  a  special  verdict  finding  that  the 
defendant,  intending  to  shoot  his  pistol  into  the  floor  of  a  Pull- 
man car,  had  shot  the  prosecutor  in  the  foot  without  intending 
to  injure  him  or  any  other  person.  Held :  That  defendant  was 
guilty  of  unlawfully  and  maliciously  inflicting  grievous  bodily 
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harm  on  the  prosecutor.  Legal  malice  is  that  general  malignity 
and  recklessness  of  the  lives  and  personal  safety  of  others  which 
proceeds  from  a  heart  void  of  a  just  sense  of  social  duty  and 
fatally  bent  on  mischief.'* 

Referring  to  the  reckless  shooting  of  a  pistol  in  a  crowded  car 
the  court  said  (p.  407)  : 

**But  where  injury  does  result  from  it,  it  is  no  answer  to  the 
outraged  law  for  its  violator  to  say  *I  did  not  intend  to  injure 
anyone  hence  T  should  not  be  punished.'  To  give  heed  to  such 
answer  would  put  a  premium  on  criminal  recklessness  and  sub- 
ject every  citizen  to  the  liability  of  being  killed  in  order  to 
gratify  the  spirit  of  joking  of  the  criminal  classes.'* 

P.  408:  **The  discharge  of  the  pistol  being  for  an  unlawful 
and  malicious  purpose,  resulting  directly  in  injury  to  the  prose- 
cutor, the  law  transfers  the  malice  of  the  orignal  intent  to  the 
result  immediately  caused  by  the  unlawful  and  malicious  act 
of  shooting. 

'*In  legal  contemplation  it  is  of  no  consequence  that  the  de- 
fendant did  not  intend  to  injure  the  prosecutor  or  other  per- 
sons if  the  law  characterizes  what  he  did  as  unlawful  and  ma- 
licious. In  such  a  case  the  law  holds  the  defendant  answerable 
for  the  result,  whatever  it  may  be.  And  it  is  to  be  observed  that 
the  word  'intent'  or  *  intend'  is  not  in  the  act  of  assembly.  The 
words  are  *  unlawfully  and  maliciously.'  " 

In  some  of  the  text-books  and  decisions  a  distinction  is  made 
between  unlawful  acts  which  are  mala  in  $e  and  those  which  are 
mala  prohibita.    Upon  this  point  I  cite  the  following: 
1st  Bishop  Crim.  Law,  Section  331: 

"But  in  these  cases  of  an  unintended  evil  result,  the  intent 
Avhence  the  act  accidentally  sprang  must,  it  seems,  be,  if  specific, 
to  do  a  thing  which  is  malum  in  se  and  not  merely  milium  pro- 
hihitum.  Thus  Archibold  says:  *When  a  man  in  the  execution 
of  one  act,  by  misfortune  or  chance,  and  not  designedly,  does 
another  act,  for  which,  if  he  had  willfully  committed  it,  he 
would  be  liable  to  be  punished;  in  that  case  if  the  act  he  was 
doing  were  lawful,  or  merely  malum'  prohibitum,  he  shall  not 
be  punishable  for  the  act  arising  from  misfortune  or  chance; 
but  if  malum  in  se,  it  is  otherwise." 

Clark  &  Marshall,  Vol.  1,  Section  204,  p.  421 : 
**  While  there  is  very  little  authority  on  the  question  there 
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seems  to  be  no  good  reason  to  doubt  that  a  person  may  be  guilty 
of  criminal  assault  and  battery  if  he  intentionally  does  an  act 
which,  by  reason  of  its  wanton  and  grossly  negligent  character 
exposes  another  to  personal  injury  and  does  in  fact  cause  such 
injury." 

Section  205:  '*If  a  personal  injury  is  intentionally  done  an- 
other by  one  who  is  engaged  in  an  unlawful  act,  he  is  not  neces- 
sarily excused  on  the  ground  of  accident.  If  the  act  is  a  crime 
and  malum  in  se  and  the  injury  is  a  natural  or  probable  conse- 
quence of  the  act  he  is  guilty  of  assault  and  battery.  •  *  * 
The  act  must  be  malum  in  se  and  not  merely  m/dum  prohibitum. 
Therefore  one  who  drives  over  another  unintentionally  is  not 
guilty  of  a  criminal  assault  and  battery  apart  from  any  ques- 
tion of  negligence,  merely  because  he  is  driving  at  a  speed  pro- 
hibited by  a  city  ordinance." 

Commonwealth  v.  Adams,  114  Mass.,  323 : 

*  *  Syl.  One  who  negligently  drives  over  another  is  not  guilty 
of  a  criminal  assault  and  battery,  although  he  does  it  while  vio- 
lating a  city  ordinance  against  fast  driving." 

P.  323:  **It  is  true  that  one  in  the  pursuit  of  an  unlawful 
act  may  sometimes  be  punished  for  another  act  done  without 
design  and  by  mistake,  if  the  act  done  was  one  for  which  he 
could  have  been  punished  if  done  willfully.  But  the  act,  to  be 
unlawful  in  thi&  sense,  must  be  an  act  bad  in  itself,  and  done 
with  an  evil  intent;  and  the  law  has  always  made  this  distinction : 
that  if  the  act  the  party  was  doing  was  merely  malum  prohibitum 
he  shall  not  be  punishable  for  the  act  arising  from  misfortune 
or  mistake;  but  if  malum  iyi  se  it  is  otherwise.     •     •     • 

**Acts  mala  in  se  include,  in  addition  to  felonies,  all  breaches 
of  public  order,  injuries  to  person  or  property,  outrages  upon 
public  decency  or  good  morals,  and  breaches  of  oflBcial  duty, 
when  done  willfully  or  corruptly.  Acts  mala  prohibita  include 
any  matter  forbidden  or  commanded  by  statute,  but  not  other- 
wise wrong  {3  Oreenleaf  Evidence,  Section  1).  It  is  within 
the  last  class  that  the  city  ordinance  of  Boston  falls,  prohibi- 
ting driving  more  than  six  miles  an  hour  in  the  streets. 

**  Besides,  to  prove  the  violation  of  such  an  ordinance,  it  is 
not  necessary  to  show  that  it  was  done  willfully  or  corruptly. 
The  ordinance  declares  a  certain  thing  to  be  illegal;  it  there- 
fore becomes  illegal  to  do  it,  without  a  wrong  motive  charged  or 
necessary  to  be  proved;  and  the  court  is  bound  to  administer 
the  penalty,  although  there  is  an  entire  want  of  design.     *     •     • 
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It  is  therefore  immaterial  whether  a  party  violates  the  ordinance 
willfully  or  not.  The  offense  consists,  not  in  the  intent  with 
which  the  act  is  done,  but  in  doing  the  act  prohibited,  but  not 
otherwise  wrong.  It  is  obvious,  therefore,  that  the  violation  of 
the  ordinance  does  not  in  itself  supply  the  intent  to  do  another 
act  which  requires  a  criminal  intent  to  be  proved." 

This  last  cited  case  is  especially  relied  upon  by  plaintiff  in 
error  in  argument  and  brief  in  support  of  his  contention  that  an 
intent  to  commit  a  resulting  injury  can  not  be  predicated  on  a 
violation  of  the  statute  regulating  the  speed  of  automobiles. 

But  it  is  clear  that  under  the  Collingsworth  decision  just 
announced  in  the  Ohio  Law  Reporter  of  June  20,  1910,  p.  87,  the 
same  finding  would  have  been  had  in  this  state  as  in  the  Adams 
case  just  cited,  the  charge  in  the  latter  being  based  upon  a  vio- 
lation of  an  ordinance  and  not  of  a  statute.  In  this  view  of  the 
law  the  two  decisions  may  be  consistent  even  if  the  dictum  of 
the  Supreme  Court  of  Massachusetts  as  to  the  distinction  be- 
tween mala  in  se  and  mala  prohibita  is  not  concurred  in,  in  this 
state.  The  conclusion  of  that  court  may  have  been  right  even 
if  its  reasons  for  such  conclusions  are  wrong. 

I  doubt  very  much  whether  in  such  a  case  as  this  the  law  of 
Ohio  recognizes  any  distinction  between  acts  which  are  mala  in 
se  and  acts  which  are  mMa  prohibita.  There  may  be  a  distinc- 
tion between  acts  prohibited  by  statute  and  those  prohibited  by 
ordinance,  for  the  reason  given  by  Judge  Kinkead  in  the  Col- 
linsworth  case  cited  heretofore.  I  am  not  so  sure  that  the  of- 
fense created  by  the  speed  statute  might  not  even  be  classed 
among  those  defining  acts  mMa  in  se  in  view  of  the  continual 
menace  to  life  and  property  which  attend  the  reckless  running 
of  these  vehicles.  The  only  excuse  which  the  Legislature  could 
have  for  the  enactment  of  this  law  was  this  menace  to  public 
order  and  the  safety  of  individuals  in  their  lives,  limbs  and  prop- 
erty. The  act  is  no  hardship  to  a  law-abiding  owner  or  driver 
of  autos  running  his  machine  within  the  limits  of  speed  per- 
mitted. But  to  the  reckless  it  holds  out  the  fear  of  punishment, 
not  alone  for  the  violation  of  the  speed  restrictions  but  for  such 
injuries  as  may  naturally  and  probably  follow  such  violation. 
Such,  at  any  rate,  seems  to  me  to  be  the  proper  view  to  be 
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taken  of  the  Johnson  decision  which  drew  no  such  distinction 
between  acts  mala  in  se  and  those  prohibita,  but  said  clearly 
that  a  charge  of  manslaughter  could  not  lie  in  that  case  be- 
cause of  the  absence  of  a  statute  making  the  running  of  bicy- 
cles at  a  high  rate  of  speed  in  a  crowded  street  an  offense. 

In  this  case  the  statute  does  exist  and  counsel  for  plaintiff  in 
error  admits  that  if  the  child  Logan  had  died  from  the  injuries  he 
received,  the  driver  of  the  auto  could  have  been  held  for  man- 
slaughter. I  can  see  no  reason  why  he  is  not  equally  liable  for 
an  assault  and  battery  where  the  injury  fell  short  of  causing 
his  death. 

The  proceedings  in  the  police  court  seem  to  be  regular;  the 
matters  complained  of  in  the  petition  in  error  have  not  been  es- 
tablished and  the  judgment  of  that  court  and  its  sentence  are 
affirmed. 


UBNS  UNDER  A  BUILDING  CONTRACT. 

Common  Pleas  Court  of  Licking  County. 

BoABD  OP  Education  op  School  District,  City  op  Newark,  v. 

Thomas  F.  Coulter  et  al. 

Decided,  January  Term,  1910. 

Biechanics*  Liens — Notice — Diatributian — Homestead  Exemption  and  the 
Claims  of  Sub-contractors  and  Material  Men. 

1.  Where  the  contractor  for  the  work  on  an  entire  building  sub-lets  the 

erection  of  the  iron  stairways  to  an  outside  party,  sub-contractors 
and  material  men  are  not  entitled  to  a  lien  on  the  profit  arising  to 
the  principal  contractor  by  reason  of  his  having  paid  less  for  putting 
in  the  stairways  than  he  received  therefor  under  his  own  contract. 

2.  An  order  issued  by  a  principal  constractor  upon  the  owner  of  the 

building  to  pay  a  certain  amount  to  a  person  named  is  sufficient 
notice  as  to  where  the  account  belonged,  notwithstanding  the  omis- 
sion from  the  account  stated  of  any  reference  to  the  building  upon 
which  the  indebtedness  accrued. 

David  M.  Keller,  for  plaintiff. 

Flory  &  Flory,  NorpeU  &  Norpell,  B,  F,  McDonald,  S.  L. 
James,  Kibler  &  Montgomery,  Smythe  t&  Smythe,  A.  A.  Stasel, 
Jones  &  Jones,  Frank  A.  Bolton,  contra. 
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Seward,  J.  (orally). 

This  case  is  submitted  to  the  court  upon  certain  exceptions 
to  the  master's  report.  The  master  has  made  a  report  which  is 
somewhat  voluminous.  He  makes  certain  findings  and  exceptions 
are  made  to  some  of  the  findings. 

The  first  exception  is  to  the  allowance  of  five  hundred  dollars 
to  DeBord,  as  exemption  in  lieu  of  a  homestead.  The  second 
is  to  findings  that  the  Pratt-Kirk  Co.  and  Wesley  Montgomery 
are  not  sub-contractors;  third,  to  Mr.  Cooper's  bill.  That  was 
not  insisted  upon  in  the  argument,  and  the  court  barely  notices 
it,  without  paying  more  attention  to  it.  Fourth,  in  not  finding 
that  Coulter  was  entitled  to  priority  in  the  sum  of  six  thou- 
sand dollars,  which  is  now  in  the  hands  of  the  clerk. 

The  question  as  to  whether  DeBord  is  entitled  to  five  hun- 
dred dollars  depends  whether  the  money  in  the  hands  of  the 
board  of  education — the  sum  of  eight  thousand  dollars — is  sub- 
ject to  a  lien  by  sub-contractors  or  material  men  in  the  erec- 
tion of  the  school  building.  The  contract  for  the  school  build- 
ing was  originally  let  in  its  complete  form,  including  wooden 
stairs,  to  DeBord,  for  eighty-one  thousand  dollars.  Subsequent 
to  the  letting  of  the  contract  the  school  board  thought  they 
would  change  the  wooden  stairway  to  an  iron  stairway,  and 
they  reduced  the  amount  of  the  contract — seventeen  hundred  dol- 
lars by  reason  of  that  change — from  a  wooden  to  an  iron  stair- 
way. They  advertised  for  bids  for  the  construction  of  this  iron 
stairway.  I  do  not  know  whether  there  were  other  bidders  or 
not,  but  at  any  rate  DeBord  was  the  successful  bidder.  He  was 
the  principal  contractor  for  the  erection  of  the  school  building  in 
its  entirety.  He  was  the  successful  bidder,  and  the  lowest  bidder. 
He  sublet  the  contract  for  the  iron  stairway  to  some  Toledo  firm, 
whose  business  is  the  construction  of  that  kind  of  work.  There 
was  a  profit  after  the  Toledo  firm  got  their  pay  under  the  con- 
tract with  DeBord  of  some  eight  hundred  dollars  in  the  stair 
contract. 

These  material  men  and  laborers  file  liens  against  the  fund 
in  the  hands  of  the  board  of  education,  and  the  question  is 
whether  there  is  a  lien  against  this  eight  hundred  dollars,  which 
was  the  profit  in  the  stairway  contract.     If  it  is  subject  to  the 
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lien  of  Vogelmeir  Bros.,  the  Pratt-Kirk  Co.,  Wesley  Montgom- 
ery and  Thomas  F.  CouUer.  then  DeBord  is  not  entitled  to  ex- 
emption, because  the  statute  as  to  exemptions  provides  that  a 
person  shall  not  have,  an  exemption  in  lieu  of  a  homestead  in 
this  kind  of  a  case ;  but  if  it  is  a  separate  and  distinct  con^tract 
with  DeBord  for  the  erection  of  this  stairway,  it  puts  a  different 
phase  upon  it. 

As  the  court  views  it,  it  is  a  separate  and  distinct  contract 
with  DeBord  for  the  erection  of  the  iron  stairway;  and  the 
court  thinks  that  there  was  no  error  in  the  master's  finding  in 
relation  .to  that,  as  far  as  the  record  appears  in  this  case.  There 
might  be  other  questions  which  are  not  shown  by  the  record. 
The  only  question  is :  whether  he  is  entitled  to  the  exemption. 

The  court  is  cited  to  the  27ith  Ohio  State,  and  refers  to  that 
at  page  132.  The  court  thinks  it  is  decisive  of  the  question  here. 
The  first  branch  of  the  syllabus  is: 

** Under  the  statute  (41  O.  L.,  66;  see  Section  3184,  Revised 
Statutes),  to  create  a  lien  in  favor  of  mechanics  and  others,  the 
claim  of  a  sub-contractor  against  the  owner  of  the  structure  is 
limited  to  the  work  and  material  furnished  in  performing  a 
particular  contract  between  the  owner  and  contractor  in  rela- 
tion to  such  structure;  also  to  the  amount  unpaid  on  such  con- 
tract at  the  time  he  delivers  to  the  owner  his  attested  account 
against  the  contractor  for  such  work  and  materials.'* 

At  page  143  the  Supreme  Court  say : 

"The  first  question  to  be  considered  then,  is  whether  the  fund 
in  dispute  arises  upon  one  contract  or  different  contracts  be- 
tween the  owner  and  contractor ;  for,  under  the  statute,  the  claim 
of  the  sub-contractor  against  the  owner  of  the  structure  is,  by 
fair  construction,  limited  to  the  work  and  materials  furnished 
in  performing  a  particular  contract  between  the  owner  and  con- 
tractor; also  to  the  amount  due  on  said  contract  at  the  time 
he  delivers  to  the  owner  his  attested  account  against  the  con- 
tractor for  such  work  and  materials.  If  there  be  distinct  jobs  of 
the  kinds  enumerated  in  the  statute,  under  separate  contracts 
between  the  same  owner  and  contractor,  the  liens  of  the  sub- 
contractors are  respectively  confined  to  the  amount  due  on  the 
contract  each  one  aided  the  contractor  to  perform." 

Now,  if  these  parties  had  performed  the  contract  on  this 
stairway,  then  they  would  have  had  a  lien  on  the  fund.    But 
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it  is  not  claimed  that  they  performed  any  work,  or  furnished 
any  material  for  it.     It  was  a  separate  and  distinct  contract. 

Under  the  27th  Ohio  State,  as  the  court  views  it,  they  are 
not  entitled  to  attach  their  lien  to  that  particular  fund.  I  might 
refer  to  Section  3193,  as  bearing  upon  this  question;  it  pro- 
vides what  shall  be  done  in  order  to  obtain  a  lien. 

The  next  question  which  the  court  will  consider  is  as  to  the 
suiBciency  of  the  notice  of  Coulter ;  whether  his  notice  was  suflS- 
cient  to  entitle  him  to  assert  a  lien  against  this  fund. 

The  notice  is  quite  lame,  and  if  it  were  not  for  the  order 
attached  to  the  notice,  which  the  court  thinks  relieves  it  of  some 
of  its  infirmities,  the  court  would  be  inclined  to  find  that  he 
would  have  no  right  to  participate  in  the  fund.  The  account 
does  not  show  that  it  is  an  account  for  the  building,  or  for  any- 
thing to  do  with  the  building  of  the  school  house.  The  only 
thing  that  connects  the  board  of  education  with  the  matter,  or 
with  the  school  building  at  all,  is  the  order  attached.  The  aflS- 
davit  does  not  mention  anywhere  that  it  is  for  the  erection  of  a 
school  building,  or  the  building  in  controversy,  out  of  which 
the  fund  grew.     This  is  the  order : 

''Nbwabk,  Ohio,  July  11th,  1908. 

**The  Board  of  Education,  Newark,  Ohio,  will  please  pay  the 
above  balance,  $1,394.64,  and  charge  to  my  account  when  said 
roof  has  been  accepted  by  architect  and  board. 

'*Very  respectfully, 

''(Signed)     Hugh  B.  DeBord, 

''Contractor/' 

That  is  notice  to  the  board  of  education  as  to  where  this  account 
belonged — the  building  that  they  were  erecting  at  that  time. 
The  court  thinks  that  this  was  notice  enough  to  put  the  school 
board  on  guard,  and  that,  after  it  was  served  upon  them  by 
Coulter,  it  was  their  duty  to  retain  all  subsequent  payments  until 
ten  days  after  the  last  payment  became  due,  and  that  the  lien 
would  attach  to  any  money  in  their  hands  at  that  time.  There 
was  some  money,  I  think — something  like  seventeen  hundred 
dollars.  After  the  notice  was  served,  the  board  of  education  paid 
out  seven  hundred  dollars  at  that  time — July  7th,  I  believe — 
and  on  August  18th  they  paid  out  ten  hundred  and  seventy-five 
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dollars — something  like  seventeen  hundred  and  fifty  dollars  after 
the  notice  of  the  lien  was  served. 

It  is  claimed  that  the  notice  is  defective  in  not  setting  forth 
the  structure  upon  which  it  is  proposed  to  take  the  lien.  But 
Coulter  is  not  seeking  to  perfect  a  lien  against  the  owner; 
he  is  seeking  to  fasten  his  lien  against  the  fund  in  the  hands  of 
the  board  of  education,  due  the  principal  contractor. 

Section  3193  provides  for  the  notice.     It  says: 

"Any  sub-contractor,  material  man,  laborer  or  mechanic,  who 
has  performed  labor  or  furnished  material,  fuel  or  machinery, 
who  is  performing  labor,  or  furnishing  material,  fuel,  or  ma- 
chinery, or  who  is  about  to  perform  labor,  or  furnish  material 
fuel  or  machinery  for  the  construction,  alteration,  removal 
or  repair  of  any  property,  appurtenance  or  structure,  as  de- 
scribed in  sections  three  thousand  and  eighty-four  and  three 
thousand  one  hundred  and  eighty-six,  or  for  the  construction, 
improvement  or  repair  of  any  turnpike,  road,  improvement, 
sewer,  street  or  other  public  improvement,  or  public  building 
provided  for  in  a  contract  between  the  owner,  or  any  board,  oflS- 
cer  or  public  authority  and  a  principal  contractor,  and  under  a 
contract  between  such  sub-contractor,  material  man,  laborer  or 
mehanic  and  a  principal  contractor  or  sub-contrator,  may  at  the 
time  of  beginning  to  perform  such  labor  or  furnish  such  material, 
fuel  or  machinery,  or  at  any  time,  thereafter,  not  to  exceed  four 
months  from  the  performance  of  such  labor  or  the  delivery  of  such 
machinery,  fuel  or  material,  file  with  the  owner,  board  or  officer, 
or  the  authorized  clerk  or  agent  thereof,  a  sworn  and  itemized 
statement  of  the  amount  and  value  of  such  labor  performed,  and 
to  be  performed,  material,  fuel  or  machinery  furnished,  con- 
taining a  description  of  any  promissory  note.*' 

The  only  thing  that  is  required  in  this  particular  notice 
is  a  description  of  any  promissory  note  or  notes  that  may  have 
been  given  by  the  principal  contractor  or  sub-contractor. 

Section  3194  provides  that  the  owner  shall  retain  from  the 
principal  contractor  anything  that  may  thereafter  be  due  until  a 
period  of  ten  days  has  expired  after  the  last  payment.  He  must 
retain  that  to  apply  it  upon  the  claims  of  the  persons  who  file  the 
notice.  Section  3195  provides  what  shall  be  done  by  the  princi- 
pal contractor  to  notify  his  fellow  sub-contractors — that  he  shall 
file  a  copy  of  the  affidavit  with  the  county  recorder. 
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None  of  the  sections  of  the  statute  provide  that  any  descrip- 
tion of  the  property  shall  be  contained  in  the  notice.  But  un- 
der Section  3201,  if  the  person  serving  the  notice  is  not  paid  his 
money  under  the  provisions  of  Section  3195,  then  he  has  a  right 
to  perfect  his  lien  against  the  property,  and  he  must  file 
then  an  itemized  and  sworn  statement  with  the  county  recorder, 
giving  a  description  of  the  property.  That  is  provided  for  in 
Section  3201,  as  I  recollect  it.  When  he  seeks  to  file  a  lien 
against  the  property  he  must  file  an  itemized  statement  with 
the  recorder,  giving  a  description  of  the  property  as  provided 
in  Sections  3184  and  3186. 

The  court  thinks  the  notice  was  ample  and  bound  the  board  to 
retain  in  their  hands  any  amount  that  might  be  subsequently 
found  due  to  DeBord;  and  as  they  failed  to  do  that,  the  court 
thinks  Coulter  is  entitled  to  judgment  against  the  board. 

It  is  claimed  that  the  master  erred  in  not  finding  that  Coulter 
is  entitled  to  a  preference  out  of  the  six  thousand  dollars.  The 
court  thinks  that  would  be  an  injustice  to  the  other  lienholders 
who  have  filed  their  claims  with  the  board.  Coulter  had  a  claim 
against  the  fund,  against  which  he  had  fastened  his  lien  on  the 
money  that  was  in  the  hands  of  the  board  of  education.  He  had 
a  right  to  have  that  money  paid  to  him,  and  it  was  not  paid,  and 
he  is  entitled  to  a  judgment  against  the  board.  But  the  court 
does  not  think  that  he  is  entitled  to  a  preference  out  of  the  six 
thousand  dollars. 

Other  exceptions  are  filed — to  the  allowance  of  sixteen  dollars, 
and  other  matters.  But  the  court  does  not  think  the  master 
has  erred  in  any  of  them,  and  the  master's  report  will  be  con- 
firmed. 

The  Court:  I  will  enter  notice  of  appeal  on  behalf  of  all 
the  parties.     The  bond  for  appeal  fixed  at  $50, 
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CIRCUMSTANCES  UNDEK  WHICH  A  TEMPORARY  RESTRAINING 

ORDEK  WnX  RE  GRANTED. 

Common  Pleas  Court  of  Franklin  County. 

David  H.  Gould  and  John  S.  Stanton  v.  The  Chesapeake  & 

Ohio  Railway  Company  bt  al. 

Decided,  June  3,  1910. 

Corporations — Retirement  of  Preferred  Stock — Will  Not  be  Interfered 
With  by  Injunction^  When — Office  of  a  Temporary  Restraining 
Order— Conspiracy  Involving  the  Rights  of  Stockholders, 

1.  A  temporary  restraining  order  or  a  preliminary  injunction  is  a  pro- 

visional remedy,  and  is  allowed  of  disallowed  without  intention  on 
the  part  of  the  court  of  thereby  forecasting  what  may  be  the  final 
decree  on  full  hearing;  and  on  the  question  of  allowing  such  an 
order  and  permitting  it  to  continue  until  a  full  hearing  is  had, 
the  relative  rights  of  the  parties  and  the  injury  to  each  by  a  con- 
tinuance of  the  order  will  be  considered,  and  the  status  quo  will  be 
maintained  by  granting  the  order  where  the  injury  to  the  moving 
party  will  be  imemdiate,  certain  and  great  if  it  is  denied,  while 
the  loss  or  injury  to  the  opposing  party  by  its  continuance  will  be 
comparatively  insignificant. 

2.  The  fact  that  a  proposed  plan  for  retiring  preferred  stock  is  a  part 

of  a  general  scheme  or  conspiracy  to  oppress  the  plaintiffs,  does 
not  warrant  interference  by  injunction  with  the  retirement  of 
such  stock,  where  the  plaintiffs  have  no  interest  in  it  and  its  re- 
tirement is  to  be  effected  in  accordance  with  the  law  of  the  state 
and  a  resolution  of  the  board  of  directors. 

SaniTiel  Uniermeyer,  of  New  York ;  Wade  H.  Ellis  and  Ouxl- 
ten  B.  Ellis,  of  Cincinnati,  and  (?.  ff.  Stewart,  of  Columbus,  for 
plaintiff. 

Lawre7ice  Maxwell,  of  Cincinnati;  Doyle  &  Lewis  and  Clar- 
ence Brown,  of  Toledo ;  J.  H.  Hoyt,  of  Cleveland,  and  J.  F.  Wil- 
son, of  Columbus,  contra. 

ROOERS,  J. 

In  this  case  a  temporary  restraining  order  was  allowed  by 
another  branch  of  this  court,  and  June  1st  was  fixed  as  the  day 
to  hear  the  plaintiffs'  application  for  a  temporary  injunction. 
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Before  that  day  arrived  I  was  specially  designated  by  the  pre- 
siding judge  of  this  subdivision  to  hear  such  application.  On 
calling  the  case  for  the  purpose  of  hearing  the  application  for  a 
temporary  injunction,  the  plaintiffs  moved  for  a  postponement 
of  the  hearing  in  order  that  they  might  take  certain  testimony, 
and  the  defendants  opposed  and  moved  that  the  restraining 
order  then  in  force  be  at  once  dissolved.  Exhaustive  arguments 
were  made  by  counsel,  both  upon  the  special  motions  and  gen- 
erally  on  the  matters  in  controversy,  involving  both  di£Scult 
and  grave  questions  of  law  and  fact. 

With  regard  to  the  disposition  of  the  matters  before  me, 
I  will  only  announce  my  conclusions.  I  am  of  opinion  that  the 
motion  of  the  defendants  to  dissolve  the  entire  restraining  order 
should  be  denied  and  refused,  and  it  is  so  ordered.  However,  I 
am  of  opinion  that  the  portion  of  said  restraining  order  which 
restrains  and  enjoins  the  Hocking  Valley  Railway  Company,  its 
directors,  officers  and  agents,  and  each  of  them,  from  taking 
any  steps  towards  the  retirement  of  the  preferred  stock  of  said 
company  should  be  dissolved,  and  to  that  extent  the  restraining 
order  should  be  modified,  and  it  is  so  ordered. 

I  am  further  of  opinion,  upon  the  showing  made  by  the  plaint- 
iffs, that  they  are  entitled  to  have  a  postponement  of  the  hearing 
on  the  application  for  a  temporary  injunction  for  such  reason- 
able time  as  will  enable  them  to  obtain  testimony,  by  way  of 
deposition  or  otherwise,  in  support  of  their  petition,  and  for 
that  purpose  I  postpone  the  hearing  of  such  application  for  a 
period  of  ten  days,  or  such  further  time  as  the  parties  may 
agree  upon.  If  the  parties  see  fit  to  hear  the  case  upon  its 
merits  instead  of  upon  the  application  for  a  temporary  injunc- 
tion, I  will  try  and  arrange  such  hearing  so  that  the  case  may  be 
speedily  determined  in  this  court. 

A  temporary  restraining  order,  as  well  as  a  preliminary  in- 
junction, is  a  provisional  remedy,  and,  as  far  as  posisble,  it  is 
allowed  or  disallowed,  as  the  case  may  be,  without  the  inten- 
tion on  the  part  of  the  court  of  forecasting  what  may  be  the  final 
decree  on  full  hearing.  And  on  the  question  of  allowing  such 
restraining  order  and  permitting  the  same  to  continue  until  a 
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hearing  on  a  temporary  injunction,  the  relative  rights  of  the 
parties  and  the  injury  to  each  by  its  continuance  are  proper 
matters  for  consideration.  The  situation,  upon  allowing  the 
postponement  of  the  hearing  of  the  temporary  injunction  and 
the  continuing  in  force  of  the  restraining  order,  presents  a  ques- 
tion of  the  relative  convenience  or  inconvenience  of  these  par- 
ties, and  I  am  satisfied  that  the  discretion  of  the  court  should  be 
exercised  in  favor  of  such  postponement.  It  is  the  law  that 
virhenever  questions  of  law  or  fact  to  be  ultimately  determined 
in  an  equity  suit  are  grave  and  difficult,  a  preliminary  injunc- 
tion to  maintain  the  stattis  quo  may  properly  issue,  especially 
where  the  injury  to  the  moving  party  will  be  immediate,  cer- 
tain and  great  if  it  is  denied,  while  the  loss  or  injury  to  the 
opposing  party  will  be  comparatively  small  and  insignificant  if 
granted. 

The  same  rule  may  apply  to  the  postponement  of  the  hearing 
of  the  temjwrary  injunction  and  the  further  continuance  in 
force  of  the  restraining  order.  The  loss  or  injury  to  the  defend- 
ants will  be  insignificant  as  compared  with  the  probable  injury 
to  the  plaintiffs  if  the  restraining  order  should  now  be  dis- 
solved before  they  have  had  an  opportunity  to  present  their  evi- 
dence upon  the  application  for  a  temporary  injunction.  I  have, 
therefore,  considered  it  a  less  hardship  upon  the  defendants  to 
continue  the  restraining  order  as  modified,  even  though  it  may 
ultimately  be  determined  that  it  should  not  have  been  granted, 
than  to  dissolve  it  with  the  resultant  injury  that  might  follow  to 
the  plaintiffs  if  it. should  ultimately  be  determined  that  the  re- 
straining order  should  not  have  been  dissolved. 

It  has  been  held,  in  eflPect,  by  another  branch  of  this  court 
that  the  ownership  by  the  Chesapeake  &  Ohio  Railway  Company 
and  the  Lake  Shore  &  Michigan  Southern  Railway  Company 
of  the  stock  of  the  Kanawha  &  Michigan  Railway  Company  was 
illegally  acquired  and  when  so  acquired  stockholders  have  a 
right  to  enjoin  the  voting  of  the  same.  In  other  words,  it  is 
held,  in  effect,  that  one  railroad  company  has  no  right,  except 
in  pursuance  of  the  statutes,  to  purchase  the  stock  belonging 
to  another  railroad  company,  and  such  transaction  is  against 
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public  policy  and  in  contravention  of  th^  law  of  this  state.  (See 
opinion  of  Kinkead,  J.,  in  Manington  et  al  v.  The  Hocking  Val- 
ley Railway  Company,  No.  58,898,  in  this  court.) 

In  view  of  this  holding,  it  is  a  settled  rule  of  this  court  that 
it  will  follow  the  decision  of  another  branch  of  this  court  when 
the  same  question  is  at  issue,  and  I  am  not  inclined  to  disturb 
the  position  of  Judge  Kinkead  on  the  question  which  he  has 
previously  decided — ^being  on  a  hearing  for  a  temporary  order — 
unless  upon  a  full  hearing  upon  the  merits  I  may  arrive  at  a 
different  conclusion. 

However,  the  holding  of  the  stock  of  the  Kanawha  &  Michigan 
Railway  Company  and  of  the  Hocking  Valley  Railway  Company 
by  the  Chesapeake  &  Ohio  and  the  Lake  Shore  &  Michigan  South- 
em,  as  alleged  in  the  petition,  does  not,  in  my  opinion,  warrant 
the  plaintiffs  in  preventing  the  ofiScers  of  the  Hocking  Valley 
Railway  Company  from  exercising  rights  pursuant  to  the  char- 
ter,  the  resolution  of  its  board  of  directors  and  the  law  of  the 
state,  in  retiring  the  preferred  stock  of  the  Hocking  Valley 
Railway  Company.  The  plaintiffs  have  no  interest  in  the  pre- 
ferred stock  of  the  Hocking  Valley  Railway  Campany,  nor  do  they 
show  any  interest  in  the  Hocking  Valley  Railway  which  justifies 
equitable  interference  by  injunction  to  prevent  the  retirement 
of  the  Hocking  Valley  preferred  stock,  even  though  the  plan 
of  retiring  be  a  part  of  an  alleged  plan  or  scheme  of  conspiracy 
to  oppress  the  plaintiffs,  for  they  can  not  be  oppressed  by  the 
retirement  of  this  stock.  They  can  only  be  oppressed,  if  their 
petition  be  true,  by  the  exercise  of  ownership  in  the  shares  of 
stock  of  the  Kanawha  &  Michigan  Railway  Company  so  ille- 
gally held  by  the  Chesapeake  &  Ohio  and  the  Lake  Shore  & 
Michigan  Southern. 

Plaintiffs  ask  to  amend  by  showing  that  one  of  the  plaintiffs 
is  a  stockholder  in  the  Hocking  Valley.  Objection  is  made  to 
such  amendment  by  the  defendants  on  the  ground  that  there  is 
a  suit  now  pending  wherein  the  plaintiff  here  asking  to  amend 
intervenes  as  plaintiff,  and  sets  up  his  ownership  in  the  same 
stock  of  the  Hocking  Valley.  On  this  account  I  see  no  reason 
for  permitting  the  amendment,  and  leave  is  denied. 
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I  am  unable  to  understand  how  a  plaintiff  could  claim  to  be 
owner  of  the  Hocking  Valley  stock  and  by  reason  of  being  such 
owner  protect  his  rights  as  a  stockholder  of  the  Kanawha  & 
Michigan. 

I  am  not  disposed  to  go  further  into  detail  in  this  matter.  An 
order  may  be  drawn  in  accordance  with  the  foregoing  opinion, 
and  exceptions  may  be  taken  by  the  parties. 


CONTROL  or  VOLUNTARY  MUTUAL  BENEFIT 

ASSOCIATIONS. 

Common  Pleas  Court  of  Hamilton  County. 

The  State  of  Ohio,  ex  rel  John  J.  Weitzel  et  al,  v.  C.  C. 
Lemekt,  as  Superintendent  op  Insurance  of  the 

State  of  Ohio. 

Decided,  July  1,  1910. 

Voluntary  Fraternal  Associations  not  for  Profit — Mandamus  to  Com- 
pel Superintendent  of  Insurance  to  Issue  Certificate  to — Constitu- 
tional Law — Sections  8623,  9462  and  9476,  General  Code, 

1.  When  a  mutual  benefit  society  has  with  scrupulous  care  complied 

with  all  the  preliminary  statutory  requirements  for  the  Issuance 
of  a  charter,  it  is  entitled  to  the  preliminary  certificate  authoriz- 
ing the  soliciting  of  members,  and  an  objection  on  the  part  of 
the  superintendent  of  insurance  to  the  issuance  of  a  certificate 
because  the  association  has  not  announced  its  rates  of  assessment 
is  premature,  and  mandamus  will  lie  to  compel  him  to  issue  the 
certificate. 

2.  The  Legislature  is  without  power  to  delegate  to  a  voluntary  associa- 

tion of  persons,  unincorporated  and  unknown  to  the  law,  the  right 
to  fix  the  rates  of  assessment  of  fraternal  insurance  which  shall 
be  binding  on  all  fraternal  companies  seeking  to  become  incorpo- 
rated under  the  laws  of  Ohio. 

Bennett  dc  Westfall  and  John  J.  Weitzel,  for  relator. 
U.  O.  Denman,  Attorney-General,  Justice  Wilson  and  Charles 
P.  Williams,  contra. 
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O'CoNNELL,  J. 

This  cause  is  submitted  on  a  general  demurrer  to  relator's  peti- 
tion. 

The  petition  alleges  that  the  National  Council  of  the  Daugh- 
ters of  America  of  the  United  States  of  North  America  is  a  vol- 
untary association  without  capital  stock,  organized  and  carried 
on  solely  for  the  mutual  benefit  of  its  members  and  their  bene- 
ficiaries, and  not  for  profit.  It  alleges  further  that  it  has  a  lodge 
system  with  ritualistic  form. of  work  and  representative  form  of 
government,  and  that  it  makes  provision  for  the  payment  of 
death  benefits  to  its  members  and  their  beneficiaries. 

These  allegations  of  fact — confessed  by  the  demurrer  to  be 
true— clearly  bring  this  association  within  the  class  known  as 
"fraternal  beneficiary  associations"  as  defined  by  Section  1  of 
the  act  of  the  General  Assembly  of  Ohio,  passed  April  26,  1904 
(97  0.  L.,  421).  This  is  **an  act  regulating  fraternal  beneficiary 
associations,"  and  is  the  latest  enactment  on  the  subject. 

It  appears  further  from  the  allegations  of  the  petition  that 
the  plaintiff  association  has  been  engaged  in  transacting  its 
business  in  Ohio  since  1891,  with  a  membership  within  this  state 
of  more  than  eleven  thousand.  It  appears  further  that  they 
complied  with  the  preliminary  steps  required  by  Section  12  of 
said  act,  prior  to  making  their  request  of  the  defendant  for  a 
charter. 

Copies  of  its  constitution  and  by-laws,  forms  of  application 
for  benefit  certificates,  and  the  other  necessary  forms  for  con- 
ducting its  affairs  in  lawful  method  are  annexed  to  the  petition, 
and  show,  not  only  complete  compliance  with  the  laws  of  the 
state,  but  discloses  patriotic  and  praiseworthy  principles  as 
underlying  the  proposed  corporation. 

The  requisite  bond  was  also  tendered  with  the  articles  of  in- 
corporation as  presented  to  the  superintendent  of  insurance. 

The  petition  alleges  that  on  the  —  day  of  September,  1909, 
the  superintendent  rejected  said  articles  of  incorporation  and 
refused  to  certify  and  record  said  articles,  and  refused  to  fur- 
nish the  incorporators  with  a  certificate  authorizing  said  asso- 
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elation  to  carry  out  its  purposes  within  the  state  of  Ohio.    The 
petkion  then  makes  the  following  allegation : 

^'This  relator  says  that  it  is  now,  and  since  the  year  1891  has 
been  engaged  in  carrying  on  said  business  within  the  state  of 
Ohio  as  a  voluntary  association,  and  that  the  only  purpose  in 
seeking  to  be  incorporated  under  and  pursuant  to  the  laws  of 
the  state  of  Ohio,  was  to  perpetuate  in  the  form  of  a  corpora- 
tion the  business  heretofore  described,  which  it  had  been  doing 
and  is  still  doing  as  a  volunatry  association.'' 

The  petition  then  proceeds  to  recite  the  damage  resultant  from 
the  superintendent's  refusal,  and  prays  that  a  writ  of  mandamus 
may  issue  against  the  defendant,  commanding  him  to  certify 
and  record  the  articles  of  incorporation,  and  to  furnish  relators 
a  eertificaite  authorizing  them  to  transact  their  business  and  to 
carry  out  their  purposes  within  the  state  of  Ohio. 

In  connection  with  the  extract  from  relators'  petition,  quoted 
yerbatim  above,  is  to  be  borne  in  mind  Section  3235  of  the  Re- 
vised Statutes  (Section  8623,  Qeneral  Code),  which  provides  as 
follows : 

''Except  for  carrying  on  professional  business,  a  corpora- 
tion may  be  formed  for  any  purpose  for  which  natural  persons 
lawfully  may  associate  themselves." 

It  appears  from  the  proposed  constitution  of  the  association 
that  its  death  benefits  are  limited  to  $250,  as  the  maximum  on 
each  certificate. 

When  a  plaintiff  association,  through  the  averments  of  its 
petition  and  its  exhibits,  brings  itself  so  completely  within  the 
scope  of  the  law,  the  burden  naturally  rests  upon  the  defendant 
to  show  cause  why  its  prayer  should  not  be  granted. 

It  would  be  futile  to  cite  authorities  to  sustain  the  position 
that  persons  who  have  conducted  business  in  an  unexceptionable 
manner  since  1891,  as  a  voluntary  association  (non-professional 
in  character),  can  become  incorporated  to  carry  on  the  same 
business.  Such  right  to  incorporation  must  be  conceded,  unless 
there  is  a  plain  violation  of  some  provision  of  the  statutes  dis- 
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closed  by  the  application  which  is  the  basis  of  the  petitioner's  re- 
quest for  a  charter. 

While  raising  several  objections,  the  defendant  superintendent 
bases  his  refusal  to  issue  a  certificate,  as  shown  by  the  brief  filed 
on  his  behalf,  chiefly  upon  the  fact  (that  the  relator  has  not  filed 
a  stipulation  or  statement  in  some  form  showing  the  "rate  of 
regular  payments  or  assessments  which  shall  not  be  lower  for 
death  benefits  than  those  required  by  the  national  fraternal  con- 
gress table  of  mortality,*'  this  requirement  being  set  forth  in 
Section  9476  of  the  General  Code. 

This  objection  by  the  superintendent  is  premature.  Under 
Section  9475  of  the  General  Code,  the  relator  is  entitled  to  its 
certificate  on  the  showing  it  has  made.  It  has  clearly  and  with 
scrupulous  care  complied  with  all  the  preliminary  requirements 
set  out  in  the  chapter  (Chapter  4,  Division  III,  Susdivision  1, 
Insurance  upon  Persons),  up  to  and  including  Section  9475, 
and  is  therefore  entitled  to  the  ''preliminary  certificate  author- 
izing the  association  to  solicit  members  as  hereinafter  provided" 
(Section  9475). 

It  is  not  at  this  time  required  to  stipulate  or  announce  what 
its  rates  of  assessments  shall  be.  Such  announcement  is  to  be 
made  to  the  superintendent  (according  to  Section  9476)  ''upon 
receipt  of  such  certificate,''  i.  e.,  after  such  certificate  has  been 
issued  by  the  superintendent  and  received  by  the  association. 

However,  as  the  superintendent  could  again  raise  the  same 
question  when  the  relator  made  the  returns  contemplated  in 
Section  9476,  it  will  be  well  to  dispose  of  that  contention  at 
this  hearing. 

The  question  at  once  suggests  itself,  what  is  the  '''National 
Fraternal  Congress  T' 

This  is  the  only  reference  to  it  in  our  statutes,  so  that  it  may 
well  be  characterized  as  an  association  unknown  to  the  law.  It 
certainly  is  not  defined  under  any  law. 

In  their  oral  argument  and  in  their  briefs,  coiinsel  advise  that 
it  is  a  voluntary  association  of  fraternal  societies  unincor- 
porated, but  united  for  the  purpose  of  subserving  the  interests 
of  its  constituent  members. 
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The  Legislature  is  without  power  to  delegate  to  such  a  body 
the  right  to  fix  the  assessment  rates  for  Ohio  fraternal  insur- 
ance companies.  Suppose  that  through  differences  of  opinion 
as  to  questions  of  policy  or  management  this  voluntary  associa- 
tion should  disband  f  What  would  be  the  standard  of  rates  in 
such  contingency?  The  statement  was  further  suggested  in 
argument  that  large  numbers  of  fraternal  companies  decline  to 
become  associated  with  this  congress  or  recognize  its  author- 
ity or  existence. 

While  this  discussion  forms  no  part  of  the  decision  of  the 
ease  under  the  general  demurrer  to  the  petition  as  filed,  yet  as 
this  reason  and  the  clause  referred  to  have  been  advanced  by  the 
superintendent  as  ihe  basis  of  his  ref usal,  it  is  proper  to  refer  to 
the  information  furnished  by  the  briefs  of  counsel. 

The  General  Assembly  has  the  right  to  legislate  on  the  sub- 
ject of  fraternal  insurance,  and  the  safeguards  it  has  thrown 
about  such  insurance  is  indeed  commendable,  but  it  has  no 
power  to  delegate  the  fixing  of  insurance  rates  to  an  irresponsi- 
ble body,  such  as  is  attempted  in  Section  9476  referred  to.  By 
the  term  ** irresponsible"  is  not  to  be  understood  that  the  com- 
panies represented  in  this  congress  are  not  responsible.  On  the 
contrary,  many  excellent  companies  are  represented  in  it. 
But  the  Congress  itself  is  not  such  a  body  as  the  courts  can 
recognize  as  the  arbiter  of  the  rights  of  others.  Such  attempted 
regulation  in  Section  9476  is  unreasonable  and  void. 

The  relator,  having  complied  with  all  the  requirements  of  the 
statute,  is,  under  the  authority  of  State,  ex  rel,  v  Vorys,  Superin- 
tendent, 69  Ohio  State,  56,  entitled  to  the  writ  of  mandamus  as 
prayed  for,  and  the  demurrer  should  be  overruled. 
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PROP£RTY  RIGHTS  IN  SHADE  TREES. 

Common  Pleas  Court  of  Clinton  County. 
Hiram  Sparks  v.  Village  op  Sabina  et  al. 

Decided,  January  22,  1910. 

Municipal  Corporations — Action  of  Council  in  Determining  the  Neces- 
sity of  Street  Improvements  is  Final,  When — Property  Right  in 
Shade  Trees  Subject  to  the  Public  Right  to  Improve  Street — Sec- 
tions 3714,  3853,  3629  and  3630,  (General  Code, 

1.  Where  the  council  of  a  village  determines  that  an  improTement, 

within  its  power  to  make,  is  necessary,  this  decision  in  the  absence 
of  fraud  is  final,  and  the  improvement  will  not  be  enjoined  on  the 
ground  that  it  is  unnecessary,  unreasonable,  unjust  and  arbitrary. 

2.  Where  the  owner  of  a  lot  abutting  upon  a  street  of  a  village  plants 

shade  trees  along  the  outer  edge  of  the  portion  designed  for  side- 
walk, prior  to  the  time  such  portion  was  improved  by  paving,  his 
property  right  in  such  trees  is  subject  to  the  right  of  the  public  to 
so  improve,  although  such  improvement  destroys  the  trees. 

J,  M.  Morton,  for  plaintiff. 
C.  W.  Swain,  contra. 

Clark,  J. 

The  plaintiff  in  this  action  seeks  to  restrain  the  defendant  vil- 
lage from  so  improving  a  certain  sidewalk  in  front  of  plaintiff's 
residence  as  to  destroy  five  shade  trees  standing  near  the  outer 
edge  of  the  walk. 

Prom  the  pleadings  and  evidence,  it  appears  that  the  street, 
including  the  sidewalk  in  question,  became  a  public  highway 
many  years  ago,  and  before  these  trees  were  planted.  The  trees 
were  placed  in  their  present  condition  by  the  plaintiff  about 
twenty  years  ago,  and  stand  along  the  outer  edge  of  the  sidewalk, 

leaving  a  space  of  about feet  between  them  and  plaintiff's 

property  line.  No  improvement  of  this  sidewalk  appears  to  have 
been  made  by  the  public  authorities  until  about  six  years  ago, 
when  a  brick  sidewalk  was  constructed  about  five  feet  in  width, 
extending  from  the  trees  to  the  property  line.  The  improve- 
ment was  probably  done  by  order  of  council,  although  the  evi- 
dence upon  that  point  is  not  very  clear. 
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By  the  contemplated  action  of  the  village  council,  which  plaint- 
iff now  seeks  to  enjoin,  this  sidewalk  is  to  be  improved  by  laying 
thereon  concrete  or  cut  stone  to  a  width  of  seven  feet,  which 
would  necessitate  the  removal  of  the  trees.  Plaintiff  claims  that 
this  plan  of  improving  the  sidewalk  is  '^unnecessary,  unreason- 
able, unjust  and  arbitrary,"  and  that  it  will  result  in  the  de- 
struction of  his  property  in  the  trees,  without  compensation 
therefor. 

The  first  question  to  be  determined  is  whether  the  court  should 
review  the  finding  and  decision  of  the  council  of  defendant  vil- 
lage with  reference  to  the  necessity  and  propriety  of  making  the 
improvement  in  the  manner  adopted  by  it.  The  Legislature  of 
this  state  has  entrusted  to  the  councils  of  municipal  corporations 
all  matters  relating  to  the  improvement  of  streets  and  sidewalks, 
including  their  construction,  control  and  the  removal  therefrom 
of  obstructions,  as  well  as  the  planting  and  removal  of  shade 
trees.  Section  1536-232,  Rev.  Stat.  (Gen.  Code,  3853) ;  Section 
1536-131,  Rev.  Stat.  (Gen.  Code,  3714) ;  99  0.  L.,  7  (Gen.  Code, 
3629,  3630.) 

When,  therefore,  the  council  has  exercised  its  judgment  upon 
the  necessity  of  a  given  improvement,  its  decision  in  relation 
thereto  is  final,  and  not  reviewable  by  the  courts,  unless  the  coun- 
cil has  acted  in  bad  faith,  or  has  been  guilty  of  so  gross  an  abuse 
of  its  discretion  as  to  amount  to  bad  faith.  If  the  court  should 
undertake  to  measure  the  judgment  of  the  council  in  respect  to 
the  necessity  of  an  improvement  by  its  own  judgment,  the  effect 
would  be  to  transfer  from  the  council,  where  the  Legislature  has 
reposed  it,  to  the  court  and  jury  the  whole  matter  of  determin- 
ing what  improvements  are  necessary.  Iron  By.  v.  Ironton,  19 
Ohio  St.,  299;  Chase  v.  Oshkosh,  81  Wis.,  313;  Vanderhurst  v. 
Tkolcke,  113  Cal.,  147. 

There  is  nothing  in  the  evidence  in  this  case  to  warrant  the 
conclusion  that  the  village  council  is  acting  in  bad  faith,  or  from 
any  other  motive  than  a  desire  to  perform  its  duties.  The  fact 
that  the  court  might  differ  with  members  of  the  council  as  to 
the  necessity  of  a  sidewalk  seven  feet  wide,  is  no  reason  why  the 
judgment  of  the  council  shoiild  be  interfered  with. 
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But  it  is  insisted  by  plaintiff  that  he  has  a  property  right  in 
these  trees  and  that  the  contemplated  action  of  the  village  will 
deprive  him  of  his  property  for  a  public  purpose  without  com- 
pensation therefor,  in  violation  of  his  constitutional  right 

It  is  true,  that  however  imperative  the  public  necessity  may 
be,  it  can  not  justify  the  taking  of  private  property  without  com- 
pensation. But  is  the  contemplated  action  of  the  village  an  ap- 
propriation of  any  of  plaintiff's  property?  The  answer  to  this 
question  requires  a  definition  of  the  respective  rights  of  the  pub- 
lic and  the  owner  of  abutting  lands  in  the  highway.  When  this 
street  was  dedicated  to,  or  otherwise  acquired  by  the  public,  the 
interest  which  the  public  took  therein  was  the  right  to  possess  and 
use  the  same  for  all  purposes  of  public  travel  and  transportation, 
and  to  make  such  improvements  thereon  as  might  be  necessary  or 
convenient  for  such  purposes;  that  interest  which  the  owner  of 
abutting  lands  retained  was  a  qualified  ownership,  differing  in 
some  respects  from  the  interest  of  the  general  public  and  includ- 
ing the  right  to  such  use  of  the  ground  occupied  by  the  highway 
as  is  not  inconsistent  with  the  right  of  the  public  as  before  de- 
fined. 

That  this  qualified  ownership  is  the  property  of  plaintiff  which 
can  not  be  taken  from  him  without  compensation  is  not  open  to 
debate  in  this  state.     Crawford  v.  Delaware,  7  Ohio  St.,  459. 

But  the  real  question  is,  whether  plaintiff's  qualified  property 
referred  to  includes  the  right  to  plant  and  perpetually  maintain 
in  their  position  these  trees.  If  this  right  is  not  inconsistent 
with  the  rights  of  thepublic  as  before  defined,  then  plaintiff  still 
has  that  right ;  otherwise  not. 

We  have  seen  that  the  determination  of  the  village  council 
with  reference  to  the  necessity  of  the  proposed  improvement  is 
conclusive  of  that  question.  Even  if  it  were  open  to  be  deter- 
mined by  this  court,  it  is  not  at  all  clear  that  the  evidence  intro- 
duced would  show  that  the  proposed  improvement  is  unnecessary. 
But,  as  before  observed,  that  question  is  not  open. 

Upon  the  whole,  it  appears  clear  that  the  right  which  plaintiff 
seeks  to  assert  is  one  inconsistent  with  the  rights  conveyed  to  the 
public  by  the  dedication  of  the  highway,  and  therefore  must  give 
way  to  the  proposed  improvement. 
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It  appears  that  the  plaintiff  planted  these  trees  long  after  the 
highway  had  been  dedicated  or  otherwise  acquired,  and  in  doing 
so  he  acted  at  his  peril,  incurring  the  risk  of  having  his  trees 
removed  if  the  public  necessity  should  require  it. 

The  case  does  not  fall  within  the  principle  announced  in  the 
cases  of  Crawford  v.  Delmvare,  supra,  and  Cincinnati  <&  S.  0, 
Ave.  8t,  Ry.  v.  Cumminsville,  14  Ohio  St.,  523,  547,  that,  **when 
the  public  has  taken  possession  and  regularly  defined  the  inter- 
ests and  improvements  necessary  for  its  uses,  by  establishing 
grades,  etc.,  lot  owners  have  the  right  to  assume  this  exercise  of 
authority  as  a  final  decision  of  the  wants  of  the  public,  and  to 
make  their  improvements  in  reference  to  it." 

Prior  to  the  planting  of  the  trees  in  question  the  ** public'' 
had  taken  no  step  to  define  its  necessities  in  the  highway.  The 
only  act  suggesting  any  limitation  of  its  right  to  the  whole  space 
was  the  act  of  plaintiff  himself  in  planting  the  trees;  and  the 
construction  by  council  many  years  afterward  of  the  narrow 
brick  walk  could  have  no  effect  upon  its  right  to  make  subse- 
quent improvements. 

The  restraning  order  heretofore  granted  must  be  dissolved  and 
judgment  rendered  for  defendant. 


PRfORITlBS  WHERE  A  CONTRACT  WAS  COMPLETED 

BY  A  RECEIVER. 

Ck>mmon  Ple&s  Ck)urt  of  Hamilton  County. 

Harry  E.  Kennedy  v.  William  H.  Ellis  and  Harlow  U. 
Farrell,  Assignee  op  Wm.  H.  Ellis,  et  al. 

Decided,  June,  1910. 

lAens — Priority  as  Between  Statutory  Lienholdera  and  Persona  who 
Assisted  the  Receiver  to  Complete  the  Work — Order  of  Payment, 

Where  a  contract  is  completed  by  the  receiver  of  the  contractor,  and 
money  is  thus  brought  into  court  which  otherwise  the*  receiver 
could  not  have  collected,  those  who  furnished  the  receiver  with 
money,  or  materials  or  labor  for  the  completion  of  the  work  are 
entitled  to  be  paid  in  full,  and  as  between  these  classes  there  can 
be  no  priority  in  payment  notwithstanding  prior  orders  of  court 
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under  which  the  money,  or  materials,  or  labor  were  furnished; 
and  if  a  balance  remains  it  will  be  paid  to  the  statutory  lienholders 
pro  rata, 

Louis  J.  Dolle,  W.  C.  Taylor  and  Divight  Harrison,  for  the 
receiver  of  W.  H.  Ellis  &  Co. 

Watte  &  Schindel,  Vorys,  Sater,  Seymour  &  Pease,  Charles 
A.  J.  Walker,  P.  Lincoln  Mitchell,  Badger  iSc  Ulrey,  Wm,  Hartley 
Pugh,  Samuel  Wolf  stein,  J.  Dennis,  T.  J,  Marriott,  Dyer,  Wil- 
liams &  Stouffer,  Albert  Bettinger,  H.  L,  Gordon,  Outwaite,  Linn 
&  Thurman,  F.  S.  Hatch,  C.  E.  Justice,  J,  E.  McKinney,  F.  H. 
Schoedinger,  for  lien  claimants. 

Dickson,  J. 

Heard  on  application  of  receiver  for  distribution  of  funds. 

On  or  about  the  9th  day  of  May,  1905,  the  business  affairs  of 
Ellis  &  Company  were  by  order  of  this  court  placed  in  the  hands 
of  a  receiver.  At  the  time  of  this  action  in  this  court,  Ellis  & 
Company  had  on  hand  several  large  contracts  for  the  erection 
of  buildings.  Among  others  the  erection  of  Memorial  Hall  at 
Columbus,  Ohio,  for  the  sum  of  $211,405.  This  building  had 
approached  completion  at  that  time.  All  the  labor  and  ma- 
terial furnished  had  not  been  paid  for.  Those  who  had  fur- 
nished this  material  and  this  labor  before  the  appointment  of 
the  receiver  perfected  their  statutory  liens. 

Under  the  terms  of  the  contract  between  Ellis  &  Company  and 
the  trustees  of  the  Memorial  Hall,  certain  final  payments  were 
not  to  be  made  until  the  building  was  completed  and  accepted. 
Upon  application,  after  due  notice,  this  court  ordered  the  re- 
ceiver to  complete  this  building  and  thus  make  the  last  pay- 
ments available  for  all  costs  of  court  and  for  distribution.  Sev- 
eral material  men  had  at  that  time  goods  in  transit  or  in  the 
factory  ready  for  delivery.  Some  of  these  applied  to  this  court 
for  leave  to  replevin  their  goods  and  were  refused,  and  were 
ordered  to  surrender  their  materials  to  the  receiver  and  to  be 
paid  by  him.  Those  who  had  their  goods  in  factory  ready  for 
shipment  made  arrangements  through  the  receiver  by  order  of 
court  to  furnish  these  goods  to  the  receiver  and  to  be  paid  by 
him.     Prom  time  to  time  the  receiver  obtained  other  court  orders 
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for  money  and  materials  to  be  paid  by  certain  receiver's  cer- 
tificates. Almost  all  of  these  orders  of  court,  each  in  its  turn, 
were  made  liens  prior  to  all  other  liens.  These  orders  were 
made  by  the  court  upon  ex  parte  hearing.  In  time  the  building 
was  completed,  and  in  due  time  the  receiver,  by  permission  of 
court,  sued  in  the  Franklin  County  Common  Pleas  Court  for  the 
purpose  of  compelling  payment  to  him  of  the  balance  due.  The 
statutory  liens  were  about  $23,000.  The  liens  created  by  the 
orders  of  court  are  $14,042.71. 

After  a  hearing,  the  Common  Pleas  Court  of  Franklin  County 
found  against  the  receiver  as  to  the  liens  created  by  him  under 
the  orders  of  this  court,  and  in  favor  of  the  statutory  lienholders. 
This  finding  of  the  Franklin  county  court  was  appealed  to  the 
circuit  court  therein,  and  thereupon  the  same  decision  was  ren- 
dered. After  certain  proceedings  in  error  had  in  the  Supreme 
Court  of  Ohio,  that  court  reversed  both  the  lower  courts  and 
ordered  the  Memorial  Hall  trustees  to  pay  $17,226.74  then  avail- 
able to  the  receiver.  This  money  is  now  in  this  court.  This  re- 
ceiver now  reports  to  this  court  that  he  has  this  money  and  asks 
the  court  for  orders  as  to  its  distribution. 

The  statutory  lienholders  knew  in  law  that  the  Memorial  Hall 
trustees  could  not  be  made  to  make  the  final  payments  until  the 
building  was  completed. 

The  lienholders  by  order  of  court  knew  that  the  receiver  could 
not  be  made  to  pay  them  until  the  building  was  completed.  Both 
sets  of  lienholders  knew  they  could  not  be  paid  until  the  build- 
ing was  completed,  and  the  Memorial  Hall  trustees  had  paid  the 
money  to  some  one.  This  some  one  is  now  the  receiver  appointed 
by  this  court..  Each  and  every  claimant  on  this  fund  can  only 
get  his  pay  out  of  this  fund.  The  statutory  lienholders  did  not 
complete  the  building.  The  receiver  did.  This  completion  of 
the  building  by  the  receiver  brought  the  money  into  this  court. 
Without  it  the  money  would  not  be  here.  It  is  rightly  here  now 
by  the  order  of  the  Supreme  Court  of  Ohio. 

Those  who  brought  the  fund  here  must  first  be  paid ;  that  is, 
costs  of  court,  all  fees  and  all  expenses  of  the  receiver.  Second, 
those  who  furnished  the  money,  labor  and  material  to  the  re- 
ceiver under  order  of  court  must  then  be  paid. 
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If  there  be  enough  money  to  pay  all  these  court  lienholders 
they  must  be  paid  in  full.  If  there  be  not  enough  money  so  to 
do,  then  all  court  lienholders  must  pro  rate.  There  can  be  no 
priorities  among  these,  and  this  is  so  notwithstanding  any  prior 
orders  of  this  court.  The  one  with  the  first  order  of  court 
could  not  have  been  paid  without  the  assistance  of  the  one  with 
the  second  order  of  court.  The  one  with  the  second  order  of 
Oburt  could  not  be  paid  without  the  third,  and  so  on  until  the 
last.  The  holder  of  the  first  order  could  not  have  gotten  any- 
thing without  the  aid  of  the  last,  and  the  last  and  those  next 
prior  thereto,  took  their  chances  on  the  size  of  the  fund.  If  any 
money  be  left  it  will  be  pro  rated  among  the  statutory  lienhold- 
ers. 

These  statutory  lienholders  knew  they  could  only  be  paid  if 
the  building  were  completed.  They  had  notice  that  the  re- 
ceiver had  been  appointed — notice  that  he  had  been  ordered  to 
complete  the  building.  They  made  no  complaint — ^no  oflfer  on 
their  part  to  complete  the  building.  Ellis  &  Company  had  aban- 
doned the  building.  The  statutory  lienholders  had  abandoned 
the  building.  They  made  no  resistance  to  the  order  of  the 
court  to  the  receiver  to  complete  the  building.  They  preferred 
to  stand  by  and  see  others  work  for  and  endeavor  to  help  them. 
He  who  stands  by  and  sees  another  render  such  services  for  him 
as  are  usally  paid  for  impliedly  agrees  to  pay  what  those  services 
are  reasonably  worth.  The  services  were  rendered  by  the  re- 
ceiver and  his  aids — ^that  is  his  laborers,  his  material  men  and 
those  who  furnished  him  money  were  such.  In  short,  this  court 
and  its  receiver  and  his  aids,  personal  and  material,  were  the 
servants  of  these  statutory  lienholders,  and  as  .  such  must  be 
paid  even  to  the  exhaustion  of  the  fund. 

Decree  accordingly. 
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AS  TO  RECOVERY  OF  REBATE  ON  UQUOR  TAX. 

Common  Pleas  Court  of  Seneca  county. 

Cleveland  &  Sandusky  Brewing  Co.  v.  W.  M.  Shaffer, 

Treasurer,  et  al. 

Decided,  June  30,  1909. 

Tax  Paid  Under  the  Doto  Lavo — Recovery  of  Rebate  from  County  Treas- 
urer— Proceeding  in  Aid  of  Execution  Does  Not  Lie  Against  a  Per- 
son in  Business — But  an  Assignment  of  the  Rebate  Becomes  a  Lien 
on  the  Fund,  When, 

1.  Money  paid  Into  the  county  treasury  as  a  tax  on  the  business  of 

dealing  in  intoxicating  liquors,  under  the  provisions  of  Section 
4364-11,  is  not  subject  to  a  proceeding  in  aid  of  execution  under 
Section  6680-1,  at  least  until  after  the  discontinuance  of  the  busi- 
ness. 

2.  An  assignment  made  at  the  time  of  *'all  my  right,  title  and  interest 

in  and  to  any  and  all  the  amount  due  me  as  a  refund,  rebate  or  re- 
turn on  the  attached  Dow  tax  receipt"  to  secure  the  money  ad- 
vanced to  pay  such  tax,  Is  a  lien  upon  the  fund  in  the  hands  of  the 
treasurer  arising  upon  the  discontinuance  of  the  business. 

Jesse  Stephens  and  J.  P.  Mourer,  for  plaintiff  in  error. 
H.  P.  Black,  Prosecuting  Attorney,  for  W.  M.  Shaffer  and  R. 
R.  Bout. 
Leo  Boner,  per  se, 

Duncan,  J. 

On  July  14,  1908,  the  plaintiff,  by  arrangement  with  one 
George  Ash,  paid  into  the  treasury  of  this  county  the  sum  of 
$870.88  and  took  a  liquor  assessment  receipt  therefor  in  the  name 
of  said  Ash,  then  about  to  engage  in  the  business  of  traflScking  in 
intoxicating  liquors.  Of  said  money,  said  Ash  furnished  $200, 
and  the  plaintiff  the  balance,  $670.88.  Before  said  money  was 
paid  into  the  treasury,  said  Ash  executed  and  delivered  to  the 
plaintiff  an  assignment  of  *'all  my  right,  title  and  interest  in  and 
to  any  and  all  amount  due  me  as  a  refund,  rebate  or  return  on 
the  attached  Dow  tax  receipt  *'  and  authorized  the  auditor  and 
treasurer  to  pay  the  same  to  the  plaintiff.    Said  Ash  then  began 
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business  under  said  receipt,  but  said  receipt  was  never  in  his  pos- 
session. It  was  held  by  the  plaintiff,  along  with  said  assignment, 
by  agreement  between  them,  as  security  for  said  advancement. 
On  July  24,  1908,  the  defendant.  Boner,  commenced  a  proceed- 
ing in  aid  of  execution  in  the  court  of  George  C.  Jenny,  justice  of 
the  peace  in  this  county,  to  collect  a  judgment  which  he  had  ob- 
tained against  said  Ash  before  said  justice,  naming  the  auditor 
and  treasurer  of  this  county  as  persons  indebted  to  said  Ash. 
The  said  Ash  was  still  in  business  and  remained  in  until  August 
1,  1908,  when  he  discontinued  the  same. 

The  defendants,  Bomanus  B.  Bour  and  W.  M.  Shaffer,  the 
present  auditor  and  treasurer  of  said  county,  respectively,  refus- 
ing upon  request,  after  said  August  1,  to  draw  an  order  and 
pay  the  plaintiff  on  its  said  assignment,  this  suit  was  brought  by 
it  for  an  order  of  the  court  in  the  premises,  the  said  Boner  having 
since  been  made  a  party  herein  and  required  to  set  up  his  claim 
to  said  fund. 

Upon  this  state  of  facts,  I  think  the  plaintiff  entitled  to  the 
refunding  order  otherwise  issued  to  the  dealer  under  the  provi- 
sions of  Section  4364-11,  Rev.  Stat.  (Gen.  Code,  6073,  6074), 
upon  discontinuance  of  the  business,  for  two  reasons : 

First,  because  it  was  not  only  its  money  that  paid  the  assess- 
ment but  it  had  always  held  the  evidence  of  such  payment  and  an 
absolute  assignment  of  any  money  that  might  be  due  on  any  re- 
fund of  such  payment  upon  discontinuance  of  the  business ;  and, 

Second,  because  there  is  nothing  due  the  dealer  in  any  event, 
on  such  receipt,  before  he  has  in  fact  discontinued  the  business, 
upon  which  a  proceeding  in  aid  of  execution  might  operate. 

The  statute  reads : 

'*  Whenever  any  person,  *  *  •  engaged  in  such  business 
who  has  been  assessed  as  aforesaid,  and  has  paid  the  full  amount 
of  said  assessment  discontinues  such  business,  the  county  audi- 
tor upon  being  satisfied  of  that  fact,  shall  issue  to  such  person 
•  •  •  a  refunding  order  for  a  proportionate  amount  of  said 
assessment,  so  paid.'' 

In  order  that  this  money,  or  any  money,  be  subject  to  a  proceed- 
ing in  aid  of  execution,  it  must  appear,  as  provided  by  Section 
6680-1,  Rev.  Stat.  (Gen.  Code,  10436),  that  the  particular  person, 
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in  this  case  the  county  treasurer,  is  liable  to  the  judgment  debtor 
in  some  amount  of  money.  The  liability  of  the  person  served  in 
such  proceeding  as  liable  to  the  judgment  debtor,  as  provided  in 
Section  6680-2,  Rev.  Stat.  (Gen.  Code,  10437),  is  limited  by 
"whatever  he  was  then  liable  for  to  the  judgment  debtor."  If 
he  was  not  then  liable  to  the  judgment  debtor  in  some  amount,  it 
is  certain  that  he  could  not  be  made  liable  in  any  amount  to  a 
plaintiff  in  a  proceeding  in  aid  of  execution.  A  present  liability 
to  the  judgment  debtor  is  necessary.  This  proceeding  does  not 
create  obligations,  but  only  operates  to  effect  a  substitution  of 
debtors  in  a  way.  If  the  dealer  has  not  discontinued  business, 
there  is  nothing  due  him  and  the  auditor  can  not  issue  a  refund- 
ing order  to  him  or  to  any  one  for  the  unearned  portion  of  said 
assessment,  and  the  treasurer  is  in  no  sense  liable  to  the  dealer  on 
account  of  the  collection  by  him  of  said  assessment.  As  long  as 
the  dealer  continues  in  business  the  liability,  if  any,  remains 
contingent  and  uncertain ;  not  only  the  amount  of  the  liability, 
but  whether  there  will  ever  be  any.  In  point  is  Orlopp  v.  Schuel- 
ler,  72  Ohio  St.,  41,  59. 
Liability  of  the  auditor  or  treasurer  in  no  sense,  if  ever,  begins 
f  r^  the  auditor  is  satisfied  that  the  dealer  has  in  fact  discon- 
tinued the  business.  So  that,  regardless  of  the  fact  that  such 
had  been  assigned  to  the  plaintiff  from  the  beginning, 
neither  the  auditor  nor  the  treasurer  was  liable  to  said  Ash  at 
the  time  of  the  commencement  of  said  proceeding  in  aid  of  ex- 
ecution, or  when  notice  was  served  upon  them  therein. 

Holding  these  views,  there  will  be  a  general  finding  in  favor  of 
the  plaintiff,  and  the  auditor  is  ordered  to  draw  an  order  on  the 
proper  fund^  in  favor  of  the  plaintiff,  for  the  amount  now  ap- 
pearing due  on  his  books  on  said  Ash  account,  and  the  treasurer 
to  pay  the  same  accordingly.  The  costs  of  this  action  will  be  as- 
sessed against  the  defendant,  Boner. 
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RECOVERY  or  MVIDENM  PAID  BY  A  FAILING 

CORPORATION. 

Common  Pleas  CJourt  of  Hamilton  County. 
W.  B.  Mente,  Trustee,  v.  Clara  B.  Gropp. 

Decided,  May,  1910. 

Dividends — Restrictions  on  Directors  to  Declare— Good  Faith  of  Stock- 
holder Immaterial  in  Receiving— Recovery  of,  Where  Paid  Out  of 
Cental—Section  872^,  General  Code, 

Dividends  paid  out  of  the  capital  and  not  from  surplus  profits  may  be 
recovered  from  the  stockholders  by  a  trustee  in  bankruptcy  of  the 
corporation,  notwithstanding  the  distribution  was  to  preferred 
stockholders  and  was  received  by  them  in  good  faith. 

W.  B,  Mente  and  L.  D.  Scamnioyi,  for  plaintiff. 
Harper,  Allen  &  Curts,  Philip  &  8.  C.  Roettinger,  Boyd  <fe 
Slutes,  Kittredge,  Wilby  &  Stimson  and  8.  0.  Bayless,  contra. 

Bromwell,  J. 

The  petition  on  appeal  in  this  case  is  brief  and  is  quoted  in 
full,  as  follows: 

*' Plaintiff  is  the  duly  elected,  qualified  and  acting  trustee  in 
bankruptcy  of  the  Hartwell  Furniture  Company,  a  corporation 
organized  under  the  laws  of  Ohio. 

*'The  defendant,  Clara  B.  Groff,  was  at  the  time  hereinafter 
mentioned,  the  holder  of  ten  (10)  shares  of  the  preferred  stock 
of  the  said  the  Hartwell  Furniture  Co. 

"On  the  29th  day  of  April,  1904,  there  was  paid  to  said  de- 
fendant, from  the  funds  of  said  corporation,  the  sum  of  $17.50 ; 
on  the  29th  day  of  June,  1905,  the  sum  of  $17.50 ;  on  the  19th 
day  of  April,  1906,  the  sum  of  $17.50,  and  on  the  7th  day  of 
August,  1907,  the  sum  of  $17.50,  as  dividends  upon  the  ten  (10) 
shares  of  stock  held  by  said  defendant  as  aforesaid.  Neither 
upon  said  dates,  or  at  any  time  during  which  defendant  held 
said  shares  of  stock  did  the  corporation  have  any  surplus  profi.ts, 
as  defined  by  law,  subject  to  the  payment  of  dividends,  and  said 
dividends  were,  therefore,  illegal  and  void. 

**  Wherefore,  plaintiff  prays  judgment  against  defendant  in 
the  sum  of  $70.00,  with  interest  on  $17.50  thereof  from  April 
29,  1904;    on  $17.50  thereof  from  June  29,  1905;    on  $17.50 
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thereof  from  April  19,  1906;  and  on  $17.50  thereof  from  the 
7th  day  of  August,  1907,  with  interest  at  the  rate  of  6  per  cent., 
and  for  his  costs  herein." 

To  this  the  defendant  filed  the  following  answer  : 

"Now  comes  the  defendant  and  for  answer  to  plaintiff's  pe- 
tition admits  that  this  case  comes  into  this  court  on  an  appeal 
from  the  docket  of  John  Marshall  Smedes,  a  justice  of  the  peace 
in  and  for  Cincinnati  township,  Hamilton  county,  Ohio ;  admits 
that  plaintiff  is  the  duly  qualified  trustee  in  bankruptcy  of  the 
Hartwell  Furniture  Company,  an  Ohio  corporation;  admits 
that  she  was  at  the  time  mentioned  in  said  petition  the  holder  of 
ten  shares  of  preferred  stock  of  the  Hartwell  Furniture  Com- 
pany, which  stock  was  fully  paid  and  non-assessable;  admits  t 
that  she  received,  as  dividends,  the  sums  of  money  at  or  about 
the  times  specified  in  said  petition,  and  that  said  dividends  were 
not  paid  out  of  any  surplus  profits  of  the  company. 

**  Further  answering,  defendant  says  that  the  Hartwell  Fur-  i 
niture  Company  was  for  many  years  engaged  in  the  manufacture 
and  sale  of  furniture  in  the  city  of  Cincinnati,  and  up  to  a 
short  time  before  its  failure  was  solvent,  and  at  the  times  when 
said  dividends  were  paid,  other  than  the  dividends  paid  in  the 
year  1907,  had  assets  more  than  sufiicient  to  pay  all  of  its  debts 
and  liabilities. 

**  Defendant  states  further  that  she  received  said  dividends    ^ 
in  good  faith,  and  did  not  believe  that  said  company  at  any 
time  prior  to  its  failure  was  without  assets  more  than  suflScient 
to  pay  all  of  said  debts  and  liabilities. 

**  Wherefore,  she  prays  to  be  hence  dismissed  with  her  costs 
herein  expended." 

The  following  are  the  provisions  of  the  statute  in  regard  to 
dividends  of  Ohio  corporations: 

3269.  **Sec.  1.  [Corporate  dividends  to  be  paid  from  surpliLs 
profits  only.]  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Ohio,  That  it  shall  not  be  lawful  for  the  directors  of 
any  corporation  organized  under  the  laws  of  this  state  to  make 
dividends  except  from  the  surplus  profits  arising  from  the  busi- 
ness of  the  corporation. 

**Sec.  2.  [Unpaid  interest  due  corporation  not  to  be  included 
in  profits.]  In  the  calculation  of  the  profits  of  any  corpora- 
tion previous  to  a  dividend,  interest  then  unpaid,  although  due, 
on  debts  owing  to  the  company,  shall  not  be  included. 

**Sec.  3.  [Surplus  profits;  how  ascertained;  prohibiting  ad- 
vertisement of  capital  not  subscribed  and  paid  in.]     In  order 
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to  ascertain  the  surplus  profits,  from  which  alone  a  dividend  can 
be  made,  there  shall  be  charged  in  the  account  of  profit  and  loss, 
and  deducted  from  the  actual  profits: 

**1.  All  the  expenses  paid  or  incurred,  both  ordinary  and 
extraordinary,  attending  the  management  of  the  affairs  and  the 
transaction  of  the  business  of  the  corporation. 

**2.  Interest  paid,  or  then  due  or  accrued  on  debts  owing  by 
the  corporation. 

*'3.  All  losses  sustained  by  the  corporation,  and  in  the  compu- 
tation of  such  losses,  all  debts  owing  to  the  corporation 
shall  be  included  which  shall  have  remained  due  without  pros- 
ecution, and  no  interest  having  been  paid  thereon  for  more  than 
one  year,  or  on  which  judgment  shall  have  been  recovered,  and 
shall  have  remained  for  more  than  two  years  unsatisfied,  and  on 
which  no  interest  shall  have  been  paid  during  that  period ;  and 
no  such  corporation  shall  advertise  a  larger  amount  of  capital 
stock  that  has  actually  been  subscribed  and  paid  in ;  also,  shall 
not  advertise  a  greater  dividend  than  what  has  been  actually 
earned  and  credited  or  paid  to  its  stockholders  or  members. '* 

It  would  seem  that  the  language  of  the  statute  is  so  plain  that 
there  could  be  no  disagreement  as  to  its  meaning.  It  first  limits 
the  declaration  of  dividends  to  surplus  profits ;  it  then  proceeds 
to  state  the  manner  of  determining  such  surplus  profits,  using 
the  significant  language  that  from  such  profits  (done  dividends 
shall  be  made.  It  does  not  permit  the  declaration  of  dividends 
out  of  capital  stock  nor  assets  except  as  the  latter  may  be  an 
increment  to  the  original  capital. 

The  restriction  upon  the  authority  of  directors  to  declare  divi- 
dends out  of  surplus  alone,  even  in  the  absence  of  a  specific  stat- 
ute such  as  we  have,  is  recognized  by  practically  all  of  the  text 
book  writers  upon  corporations  and  stockholders,  and  is  sup- 
ported by  numerous  decisions  in  other  states.  Thus  Cook  on 
Stock  and  Stockholders,  Section  546,  uses  this  language: 

**A  dividend  can  lawfully  be  made  only  out  of  net  profits. 
The  payment  of  it  must  leave  the  capital  stock  of  the  com- 
pany intact  and  unimpaired,  or  the  dividend  itself  will  be  held 
fraudulent  and  void." 

This  citation  fairly  represents  the  view  of  the  authorities. 
It  is  not  intended,  however,  that  all  of  the  surplus  profits  of 
any  year  shall  be  distributed  as  dividends,  that  being  a  matter 
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of  discretion  with  the  directors,  having  full  knowledge  of  the 
condition  of  the  business  and  its  future  necessities,  nor,  on  the 
other  hand,  are  the  directors  prohibited  from  declaring  divi- 
dends out  of  accumulative  surplus  profits  of  previous  years, 
even  where  there  have  been  no  surplus  profits  for  the  particu- 
lar year  in  which  the  dividend  was  declared  or,  as  stated  by  the 
same  author  in  the  same  section : 

'' Profits  earned  and  accumulative  in  times  of  prosperity  may 
properly  be  paid  out  as  dividends  subsequently  at  a  time  when 
no  dividends  have  been  earned." 

And  again,  in  Section  547,  we  read: 

''As  already  shown,  a  dividend  can  be  lawfully  declared  only 
when  sufficient  net  profits  have  been  earned  to  pay  that  divi- 
dend. Accordingly  a  dividend  paid  wholly  or  partly  from  the 
capital  stock  is  iUegal  and  subjects  the  corporation  and  the 
shareholders  who  are  parties  to  it  to  serious  liability.  It  is 
the  well  determined  doctrine  of  the  courts  of  this  country  that 
capital  stock  is  a  trust  fund  to  be  jealously  preserved  intact 
for  the  benefit  of  corporate  creditors.  Hence  the  rule  has  been 
firmly  established  that,  where  dividends  are  paid  in  whole  or  in 
part  out  of  the  capital  stock  corporate  creditors,  being  such 
when  the  dividend  was  declared,  or  becoming  such  at  any  sub- 
sequent time,  may,  to  the  extent  of  their  claim,,  compel  the  share- 
holders to  whom  the  dividend  has  been  paid  to  refund  what- 
ever portion  of  the  dividend  was  taken  out  of  the  capital 
stock.  In  this  country  shareholders  are  bound  to  take  notice  of 
the  true  character  and  condition  of  the  capital  stock  and  they 
can  not  escape  liability  by  reason  of  their  ignorance.  •  •  * 
If  a  dividend  has  been  paid  out  of  the  capital  stock  shareholders 
are  conclusively  presumed  to  have  known  it  and  are  liable  to 
an  action  for  a  re-payment.  They  can  not  claim  to  hold  the 
position  of  innocent  or  bona  fide  holders."  Citing  numerous 
authorities.) 

To  the  same  effect  is  the  statement  of  Clark  &  Marshall  on  Cor- 
porations, Section  5286,  page  1636 : 

* '  If  the  directors  of  a  corporation  declare  and  pay  a  dividend 
to  its  stockholders  when  there  are  no  profits  out  of  which  a  divi- 
dend may  be  lawfully  declared,  the  stockholders  have  no  right 
to  retain  the  money  received  by  them,  and  it  may  be  recovered 
from  them  by  the  corporation  in  an  action  for  money  had  and 
received,  or  by  an  assignee  in  bankruptcy  or  receiver  of  the  cor- 
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poration,  or  in  equity  by  creditors  or  a  receiver,  or  dissenting 
stockholders.  If  a  corporation  refuses  to  sue  to  recover  divi- 
dends paid  out  of  the  capital  stock,  a  stockholder  may  file  a  bill 
to  compel  repayment. 

*  *  To  sustain  such  a  recovery  there  need  not  have  been  any  bad 
faith  or  negligence  in  declaring  the  dividend.  Nor  need  the 
stockholders  have  known  >that  the  dividend  was  declared  and 
paid  illegally.  However  their  intention  may  have  been,  they 
are  not  in  a  position  of  bona  fide  holders,  for  they  are  bound  to 
know  the  condition  of  the  corporation,  or,  rather,  they  are 
chargeable  with  knowledge  of  its  condition. 

*  *  The  fact  that  the  statute  makes  directors  individually  liable 
to  a  corporation  or  its  creditors  for  wrongfully  paying  divi- 
dends when  there  are  no  profits  available  for  the  purpose  does 
not  affect  the  liability  of  the  stockholders  to  repay  dividends 
wrongfully  received  by  them,  and,  notwithstanding  such  a  stat- 
ute, the  liability  of  the  stockholders  may  be  enforced  in  equity 
by  a  receiver  of  a  corporation. 


ty 


^  The  last  two  paragraphs  of  the  above  citation  bear  directly 
on  the  allegation  of  good  faith  set  up  in  the  answer  and  upon  the 
point  made  by  argument  »that  inasmuch  as  Section  3269-4,  Re- 
vised Statutes,  makes  each  director  violating  or  concerned  in 
violating  the  three  previous  sections,  personally  liable  for  any 
violation  of  said  previous  sections,  the  stockholders  receiving 
such  dividends  in  good  faith  and  without  knowledge  of  their 
illegality  can  not  be  required  to  return  them. 

The  question  of  the  knowledge  of  the  stockholders  as  to  the 
condition  of  insolvency  of  a  corporation  is  disposed  of  by  our 
own  Supreme  Court  in  the  case  of  Barrick  v.  Oifford  et  al,  47 
O.  S.,  186: 

**  Stockholders  have  the  means  of  knowing  the  condition  of 
their  company  much  better  than  creditors,  and  if  the  company 
continues  to  do  business  upon  an  insolvent  basis  it  should  be  re- 
garded as  permitted  by  the  stockholders,  as  the  directors  and 
officers  of  the  company  derive  their  authority  from  and  are  the 
agents  of  the  stockholders.*' 

It  is  a  little  remarkable  that  the  exact  question  raised  in  this 
case  does  not  seem  to  have  been  passed  upon,  so  far  as  any  of 
the  printed  reports  show,  by  any  Ohio  court.  In  a  recent  case, 
DelaCroix  v.  Eid  Concrete  Co.,  8  N.P.(N.S.),496,  decided  by 
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Judge  Gorman  of  our  court,  it  is  taken  for  granted  that  the 
dividends  are  payable  only  out  of  the  surplus  profits  as  defined 
by  the  statute,  and  in  the  case  of  Meisse  v.  Loren,  4  N.  P.,  100, 
syllabus  3,  we  find  the  statement  that : 

**The  doctrine  that  the  capital  stock  and  other  property  of 
the  corporation  is  a  trust  fund  for  the  payment  of  the  debts  of 
the  corporation  is  followed  by  the  American  courts  and  the 
courts  in  Ohio." 

I  have  examined  the  cases  cited  by  counsel  for  the  defendant, 
viz.,  Miller  v.  Bradish,  69  Iowa,  278 ;  Reid  v.  Eatonton  Mfg,  Co,, 
40  Ga.,  103 ;  McLean,  Assignee,  v.  Eastman  et  al,  21  Hun.,  312 ; 
McDoncUd  v.  Williams,  174  U.  S.,  397 ;  and  Lawrence  v.  Oreenup, 
97  Fed.,  906,  and  do  not  believe  that  the  decisions  are  applica- 
ble to  the  case  before  us,  for  the  reason  that  they  are  based  upon 
statutes  not  similar  to  those  in  Ohio.  The  Iowa  statute.  Sec- 
tion 1072,  upon  which  the  case  of  Miller  v.  Bradish  was  decided, 
reads  as  follows: 

Sec.  1072.  *'The  payment  of  dividends  which  leaves  insuffi- 
cient funds  to  meet  the  liabilities  of  the  corporation,  shall  be 
deemed  such  fraud  as  will  subject  those  concerned  to  the  penal- 
ties of  .the  preceding  section ;  and  such  dividends,  or  their  equiva- 
lent, in  the  hands  of  the  individual  stockholders,  shall  be  subject 
to  such  liabilities." 

Construing  the  word  liability  as  used  in  this  statute  the  court 
said,  in  ithat  case  (page  281) : 

*'We  think  that  the  capital  stock  in  one  sense  is  a  liability  of 
the  corporation,  and  yet  it  is  not  adept  *  *  •  the  word 
*  liability'  as  used  in  the  statute  is  synonymous  with  'indebted- 
ness.' " 

*  * 

The  section  referred  to,  1072,  which  is  now  Section  1621, 
among  other  things  provides  that — 

'*If  the  directors  or  other  officers  or  agents  of  any  corpora- 
tion shall  declare  or  pay  any  dividend  *  •  •  which  would 
diminish  the  amount  of  its  capital  stock,  all  directors,  officers 
or  agents  knowingly  consenting  thereto  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  such  corporation  then  exist- 
ing, but  dividends  made  in  good  faith  before  knowledge  of  the 
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occurring  of  losses  shall  not  come  within  the  provisions  of  this 
section." 

Two  things  will  be  noticed  in  regard  to  the  last  citation : 

First.  That  it  makes  depreciation  of  the  capital  stock,  by 
means  of  dividends  declared  .therefrom,  unlawful,  and 

Second.  That  it  makes  the  directors  liable  only  when  they 
have  knowledge  of  the  fact  that  the  dividend  will  cause  an  im- 
pairment. 

In  passing  it  may  be  noted  that  we  have  no  such  provision  in 
our  statute. 

In  the  case  of  Reid  et  al  v.  Eatonton  Mfg.  Co.  (supra),  the 
court  said: 

'*But  we  will  not  say  that  in  a  proper  case,  where  the  cor- 
poration is  insolvent,  and  the  capital  stock,  upon  the  faith  of 
which  the  credit  was  given,  has  become  insufficient  for  the  pay- 
ments of  the  debts  of  the  company,  the  case  might  not  be  made 
where  a  court  of  equity  would  enjoin  the  payment  of  future 
dividends  to  the  stockholders  till  the  debts  are  paid.  Nor  do  we 
question  the  right  of  creditors,  in  a  court  of  equity  to  compel 
stockholders  to  refund  dividends  made  to  them  out  of  the  stock 
itself.  The  whole  capital  stock  is  a  trust  fund  for  the  payment 
of  the  debts  contracted  on  the  faith  of  it,  which  the  stockholders 
can  not  divert  from  that  object  by  distributing  it  as  dividends 
or  otherwise  dividing  it  among  themselves." 

In  the  case  of  McDonald  v.  Williams,  174  U.  S.,  397,  the  deci- 
sion was  based  upon  Section  5204  of  the  United  States  Re- 
vised Statutes,  and  the  two  syllabi  seem  to  be  confined  to  the 
question  of  knowledge  and  good  faith  on  the  part  of  the  stock- 
holders in  accepting  illegal  dividends.  These  syllabi  are  as 
follows : 

'*!.  A  receiver  of  a  national  bank  can  not  recover  back  from 
the  stockholder  a  dividend  paid  to  him,  not  out  of  the  profits,  but 
entirely  out  of  the  capital,  when  such  stockholder  receiving  such 
dividend  acted  in  good  faith,  believing  the  same  to  be  paid  out 
of  the  profits  made  by  the  bank,  and  when  the  bank  at  the  time 
such  dividend  was  declared  and  paid  was  solvent. 

*  *  2.  A  stockholder  by  the  mere  reception  of  his  proportionate 
part  of  such  dividend  does  not  withdraw  any  of  the  capital  of 
the  bank  within  the  meaning  of  Sec.  5204,  U.  S.  Bev.  Stat" 
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But  the  court  in  its  opinion,  on  page  404,  somewhat  impairs 
the  force  of  syllabus  1  by  saying: 


''But  we  do  not  wish  to  be  understood  as  deciding  that  the 
doctrine  of  a  trust  fund  does  in  truth  extend  to  a  shareholder 
receiving  a  dividend,  in  good  faith  believing  it  is  paid  out  of 
profits,  even  though  the  bank,  at  the  time  of  the  payment,  be  in 
fact  insolvent.  That  question  is  not  herein  presented  to  us  and 
we  express  no  opinion  in  regard  to  it.  We  only  say  that  if  such 
a  dividend  be  recoverable  it  would  be  on  the  principle  of  a 
trust  fund." 

The  necessity  of  keeping  the  capital  unimpaired  is  set  out  in 
Section  5205,  U.  S.  Rev.  Stat.,  which  provides,  among  other 
things,  that: 

''Every  association  which  shall  have  failed  to  pay  up  its 
capital  stock  as  required  by  law  and  every  association  whose 
capital  stock  shall  have  become  impaired  by  losses  or  otherwise, 
shall,  within  three  months  after  receiving  notice  thereof  from 
the  Comptroller  of  the  Currency,  pay  the  deficiency  in  its  capi- 
tal stock,  by  assessment  among  the  shareholders  pro  rata  for  the 
amount  of  capital  stock  held  by  each." 

And  it  was  to  this  last  named  statute  that  the  court  referred, 
on  page  407,  as  one  of  the  reasons  for  not  requiring  the  indi- 
vidual stockholders  to  refund  dividends  to  pay  debts  when  it 
said: 

"As  the  statute  has  provided  the  remedy  under  Section  5205 
for  the  impairment  of  the  capital,  which  includes  the  case  of  an 
impairment  produced  by  the  payment  of  a  dividend,  we  think  the 
payment  and  receipt  of  a  dividend  under  the  circumstances  de- 
tailed in  the  question  certified,  do  not  permit  of  its  recovery 
back  by  a  receiver  appointed  on  the  subsequent  insolvency  of 
the  bank." 

The  decision  in  the  case  of  Lawrence  v.  Oreenup  was  based 
upon  the  same  statute  and  does  not  seem  to  be  applicable  to  the 
facts  in  this  case. 

The  fact  that  the  defendant  is  a  preferred  stockholder  is  im- 
material, as  the  statute  is  not  limited  to  dividends  declared  on 
the  common  stock,  but  refers  to  dividends  of  all  kinds. 
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In  this  connection  see  also  Railroad  Co.  v.  Smith  et  al,  48  0. 
S.,  219. 

A  case  not  exactly  similar  to  that  which  we  are  considering  is 
Ohio  College  of  Dental  Surgery  v.  Rosenthal,  45  O.  S.,  183, 
which  was  an  action  to  recover  interest  claimed  to  be  due  by  the 
holder  of  a  certificate  in  said  college  issued  February  16,  1858, 
the  language  of  the  certificate  being  as  follows: 

'*This  is  to  certify  that  J.  B.  Smith,  M.  D.,  is  entitled  to  one 
share  of  the  real  estate  property  of  the  college,  drawing  an  in- 
terest of  six  per  cent.,  and  transferable  only  in  accordance  with 
the  constitution  of  the  College  Association." 

The  money  received  from  the  sale  of  these  certificates  was  in- 
vested in  real  estate  which  was  to  be  used  in  carrying  out  the  pur- 
poses of  the  association.  No  interest  had  ever  been  paid  on  this 
certificate  nor  had  the  association  made  any  profits.  The  court 
said,  on  page  193 : 

'*The  suggestion  that  these  dentists  while  pretending  to  set 
on  foot  an  enterprise  for  the  maintenance  of  a  college  for  in- 
struction in  the  very  important  and  useful  science  of  dental 
surgery,  were  really  concocting  a  scheme  to  constitute  themselves 
pensioners  or  annuitants  upon  the  college,  and  hence  upon 
each  other,  to  the  extent  of  six  dollars  a  year  for  each  certifi- 
cate, involves  too  grave  a  reflection  upon  either  their  good  faith 
or  their  sanity  to  justify  us  in  reaching  such  conclusion  without 
a  clear  expression  of  such  a  purpose.  The  improbability  if  not 
the  absurdity  of  such  a  construction  of  these  certificates  will  be- 
come apparent  when  we  reflect  that  these  pensions  or  annuities 
could  only  be  paid  out  of  the  capital  of  the  college.  An  attempt 
to  enforce  their  collection  would  inevitably  involve  the  entire 
enterprise  in  hopeless  ruin." 

On  page  194  the  court  says: 

**That  promises  by  a  corporation  to  pay  its  members  interest 
on  their  shares  out  of  the  capital  are  void,  is  abundantly  estab- 
lished."    (Citing  a  number  of  authorities.) 

Substituting  the  word  **  dividend"  in  place  of  ''interest"  in 
these  la«t  citations  we  should  have  a  case  very  similar  to  the  one 
involved. 
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The  conclusion  which  I  reach  from  the  authorities  is: 

First.  That  the  capital  stock  must  not  be  impaired  by  the 
declaration  of  dividends  therefrom,  but  must  be  kept  intact  to 
meet  the  demands  of  creditors  and  for  the  management  of  the 
business. 

Second.  That  if  such  capital  stock  is  unimpaired,  dividends 
may  be  declared  within  the  discretion  of  the  board  of  directors 
out  of  surplus  profits,  whether  earned  during  the  current  year 
or  carried  over  from  any  former  year. 

Third.  That  even  if  no  surplus  profits  have  been  earned 
for  any  current  year,  dividends  may  be  declared  from  the  ac- 
cumulated and  undivided  profits  of  any  former  year. 

Fourth.  That  in  the  case  at  bar  the  various  dividends  alleged 
to  have  been  paid  to  the  defendant  in  this  case  were,  as  a  matter 
of  fact,  paid  out  of  the  capital  and  not  out  of  the  surplus  funds. 

Having  reached  this  conclusion,  in  my  judgment  the  plaintiff 
is  entitled  to  have  the  demurrer  to  the  answer  sustained,  and,  in 
case  defendant  does  not  desire  to  plead  further,  to  have  judgment 
entered  accordingly. 


PRKRlOUISm  RROCEEDINGS  IN  CONDEMNATION. 

Probate  Court  of  Columbiana  County. 

TouNGSTowN  &  Ohio  River  Railway  v.  East  Liverpool.* 

Decided,  1909. 

Eminent  Domain — Consent  to  Orade  Crossing  Prerequisite  to  Condem- 
nation Proceeding — Pleading — Sections  8763  et  seq,  and  8898,  Gen- 
eral  Code, 

1.  It  is  a  necessary  prerequisite  to  a  proceeding  in  the  probate  court 
by  a  railway  company  to  condemn  the  right  to  cross  with  its  track 
or  tracks  a  street  or  alley  at  grade  within  a  municipality,  that  a 
petition  be  first  filed  in  the  common  pleas  for  the  purpose  of  ob- 
taining an  order  permitting  such  a  crossing  and  the  conditions 
under  which  it  may  be  made. 

*  Affirmed  by  the  Common  Pleas  Court  by  Judge  Hole  on  September  2, 
1909,  and  by  the  Circuit  Court  on  November  11,  without  opinion. 
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2.  A  petition  filed  in  the  probate  court  for  the  appropriation  of  the 
right  to  80  cross  a  street  or  alley,  which  does  not  aver  the  grant- 
ing of  such  an  order  by  the  common  pleas,  is  open  to  a  motion  to 
make  more  definite  and  certain. 

Farb,  J. 

This  is  an  action  brought  in  this  court  by  the  Youngstown  & 
Ohio  River  Railroad  Company  against  the  city  of  East  Liver- 
pool, to  appropriate  the  right  to  use  or  occupy  certain  street  and 
alley  crossings  in  said  city  under  favor  of  Section  3283,  Revised 
Statutes  (Gen.  Code,  8763  et  seq.),  and  came  on  for  hearing  upon 
the  motion  of  the  defendant  filed  to  the  petition  herein  to  make 
the  same  more  definite  and  certain,  and  some  thirteen  grounds 
are  laid  or  reasons  stated  in  said  motion.  It  is  not  believed  that 
it  is  important  or  necessary  at  this  time  to  consider  all  the  grounds 
so  stated,  but  rather  those  which  seem  to  be  in  point  for  the 
present.  The  twelfth  ground  asks  that  the  plaintiff's  petition 
be  made  more  definite  and  certain  by  requiring  the  plaintiff  to 
state  whether  or  not  plaintiff's  right  to  cross  the  streets  and  al- 
leys described  in  the  petition  has  been  determined  by  the  court 
of  common  pleas  as  provided  by  law. 

The  Legislature  of  this  state  at  its  session  in  1904  passed  a 
law  requiring  railroad  companies  to  make  application  to  the 
court  of  common  pleas  for  the  purpose  of  obtaining  permission  to 
cross  streets,  roadways  and  alleys  or,  in  fact,  any  sort  of  a  high- 
way at  grade,  and  the  Legislature  at  its  session  in  the  year  1908 
amended  said  law  by  further  perfecting  the  same  and  repealing 
the  former  section.  It  would  seem  that  if  such  a  proceeding  is 
necessary  to  be  had  in  the  court  of  common  pleas,  that  it  should 
be  terminated  before  the  beginning  of  an  action  brought  in  the 
probate  court  under  Section  3283,  Revised  Statutes  (Gen.  Code, 
8763  et  seq.).  The  law  as  amended  1908,  99  O.  L.,  58  (Gen. 
Code,  8898),  and  which  is  now  in  force  provides  that: 

''Whenever  it  shall  be  desired  by  any  railroad  company  con- 
structing a  new  railroad,  or  in  changing  or  altering  the  location 
of  a  railroad  heretofore  construed,  or  by  any  municipality  or 
authority  constructing  a  new  highway  that  the  railroad  or  high- 
way should  be  so  constructed  that  the  railroad  and  highway  shall 
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cross  each  other  at  the  same  grade,  or  if  it  is  desired  to  divert, 
change  or  alter  any  existing  public  highway,  a  petition  shall  be 
presented  by  the  party  desiring  such  construction  or  diversion  to 
the  court  of  eonunon  pleas  of  the  county  within  which  said  cross- 
ing or  diversion  is  situated.  •  •  •  Said  petition  shall  set 
forth  the  reasons  that  are  supposed  to  make  the  same  necessary  or 
desirable;  and  the  court  of  common  pleas  shall  thereupon  have 
jurisdiction  of  the  parties  and  the  subject-matter  of  such  peti- 
tion, and  may  proceed  to  examine  the  matter,  either  by  evidence, 
by  reference  to  a  master  commissioner  or  otherwise ;  and  if  satis- 
fied that  such  construction  is  reasonably  required  to  accommo- 
date the  public,  or  to  avoid  excessive  expense,  in  view  of  the 
small  amount  of  trafSc  on  the  highway  or  railroad,  and  consid- 
ering the  future  uses  to  which  said  highway  may  be  adapted,  or 
in  view  of  the  difficulties  or  other  methods  of  construction,  or 
for  other  good  and  sufficient  reasons,  then  it  shall  make  an  order 
or  orders  permitting  such  crossing  at  grade  or  diversion  to  be 
established;  and  it  may,  in  such  order,  or  orders,  in  its  discre- 
tion, prescribe  that  gates,  signals,  watchmen  or  other  safe  guards 
shall  be  maintained  by  the  railroad  company,  in  addition  to  the 
signals  and  safe  guards  prescribed  by  statute,  and  all  such  or- 
ders shall  be  binding  upon  the  parties  and  shall  be  observed 
by  them.*' 

If  such  proceeding  is  necessary  to  be  had  in  the  court  of  com- 
mon pleas  before  grade  crossings  may  be  authorized — and  so 
the  statute  seems  to  specifically  indicate — it  is  not  believed  that 
the  preliminary  question  of  ''necessity"  could  be  fully  determ- 
ined in  this  court  in  a  proceeding  under  said  Section  3283,  Re- 
vised Statutes  (Gen.  Code,  8763,  et  seq.)  until  the  prescribed 
statutory  permission  was  obtained  from  the  court  of  common 
pleas. 

It  will  be  observed  that  the  language  of  the  statute  is  manda- 
tory ;  that  is  provides  that  whenever  it  shall  be  desired  by  any 
railroad  company  constructing  a  new  railroad,  or  in  changing 
or  altering  the  location  of  a  railroad  heretofore  constructed,  a 
petition  shall  be  presented  by  the  party  desiring  such  construc- 
tion or  diversion,  to  the  court  of  common  pleas  of  the  county 
within  which  said  crossing  or  diversion  is  situated.  The  lan- 
guage of  this  statute  is  positive  and  unequivocal  and  grade 
crossings  could  be  made  only  in  compliance  with  the  same.     It 
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was  not  the  legislative  intent  to  destroy  the  force  and  effect  of 
Section  3283,  Revised  Statutes  (Gen.  Code,  8763  et  seq,),  but 
rather  to  make  further  provision  with  reference  to  such  crossings 
and  to  provide  adequate  means  for  securing  necessary  safeguards 
to  public  travel  at  such  points,  no  such  provision  being  made 
by  the  foregoing  section.  These  matters  having  been  fixed  by  a 
proceeding  in  the  common  pleas  court,  it  is  believed  that  the 
unual  statutory  proceeding  may  be  had  in  this  court  under  favor 
of  Section  3283,  Revised  Statutes  (Gen.  Code,  8763  et  seq.). 
which  provides  for  the  longitudinal  as  well  as  the  transverse  occu- 
pation of  a  street  by  a  railroad  company ;  the  longitudinal  occu- 
pation or  use  being  in  no  way  provided  for  in  this  new  section. 

It  is  obvious  that  if  the  court  of  common  pleas  should  find  ad- 
versely to  the  claim  of  the  petitioners  for  such  crossing,  that 
a  proceeding  to  further  appropriate  could  not  be  maintained  in 
this  court.  Therefore,  it  is  the  opinion  of  the  court  that 
such  statutory  proceeding  should  be  first  terminated  in  the  court 
of  common  pleas,  and  that  the  petition  filed  in  this  court  for 
the  purpose  of  appropriating  the  rights  and  privileges  which 
are  subject  to  appropriation  under  Section  3283,  Revised  Stat- 
utes (Gen.  Code,  8763  et  seq.),  should  so  aver. 

The  motion,  therefore,  to  make  more  definite  and  certain  as 
requested  in  paragraph  twelve  will  be  sustained. 
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MUraOPAL  REGULATION  OP  STREET  RAILWAYS. 

Ck>iDmon  Pleas  Court  of  Franklin  County. 

The  Columbus  Railway  &  Light  Company  v.  The  City  op 
Columbus,  and  John  T.  Babr,  Clebk. 

Decided,  July  22,  1910. 

Municipal  Corporations — General  and  Bpecial  Powers  of — May  Not 
Regulate  the  Operation  of  Street  and  Interurban  Railways  I>y 
Penal  Ordinance — Void  Attempt  to  Fix  Qualifications  of  Motormen 
and  Conductors. 

1.  A  municipal  corporation  has  no  power  to  prescribe  by  ordinance 

the  qualifications  of  motormen  and  conductors  upon  street  and 
Interurban  cars,  and  to  make  a  violation  of  such  ordinance  an 
offense  punishable  by  fine. 

2.  Municipal  councils  may  enact  police  regulations  only  when  authority 

to  do  so  is  expressly  granted  or  clearly  implied,  and  doubtful 
claims  to  such  power  must  be  resolved  against  its  existence. 
Neither  Section  3714  nor  Section  9113  of  the  General  Code  confers 
power  upon  municipal  corporations  to  provide  by  penal  ordinance 
that  no  person  shall  be  permitted  either  as  motorman  or  conductor 
to  have  charge  of  the  operation  of  street  or  Interurban  cars  within 
the  municipal  corporation,  until  after  they  shall  have  had  at 
least  ten  days'  instructions  on  street  cars  within  said  municipal 
corporation. 

3.  At  the  suit  of  a  tax-payer  the  publication  of  such  an  ordinance  after 

•its  passage  by  the  council  will  be  restrained. 

Booth,  Keating,  Peters  <fe  Pomerene,  for  plaintiff. 
E.  L,  WeMamd,  City  Solicitor,  contra. 

BiGGEB,  J. 

This  submission  is  upon  a  motion  of  the  defendants  to  vacate  a 
temporary  injunction  heretofore  granted  by  another  branch  of 
this  court.  The  action  is  brought  by  the  plaintiff  as  a  tax-payer 
to  reastrain  the  publication  of  an  ordinance  recently  passed  by 
the  council  of  the  city  of  Columbus,  which  by  its  terms  provides 
that  no  person  shall  be  permitted,  either  as  motorman  or  con- 
ductor, to  have  charge  of  the  operation  of  street  or  interurban 
cars  in  the  city  of  Columbus  until  after  they  shall  have  had.  at 
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least  ten  days'  instruction  on  said  cars  within  said  city,  and  pro- 
viding a  penalty  for  violation  of  the  ordinance. 

No  question  is  made  on  the  part  of  the  defendants  as  to  the 
right  of  the  plaintiflE  to  maintain  such  action.  The  right  seems 
to  be  clear  under  the  statute. 

It  is  the  claim  of  the  plaintiff,  first,  that  the  city  of  Columbus 
has  no  power  to  enact  such  a  penal  ordinance ;  and,  second,  that 
if  such  power  exists,  the  ordinance  is  unconstitutional  because 
arbitrary  and  unreasonable. 

In  logical  order  the  first  question  to  be  determined  is  the 
question  of  the  power  of  the  city  to  pass  such  an  ordinance. 
The  right  of  the  state  Legislature  to  enact  laws  is  conferred  by 
the  Constitution  of  the  state.  The  legislative  power  of  the  state 
is  by  the  Constitution  arested  in  the  General  Assembly.  This 
embraces  every  power  of  legislation  which  could  be  conferred, 
subject  only  to  the  limitation  contained  in  the  Federal  Constitu- 
tion and  in  the  state  Constitution  itself.  When,  therefore,  the 
question  arises  as  to  the  power  of  the  state  Legislature  to  enact 
a  law,  the  question  is,  has  the  power  to  enact  such  a  law  been 
clearly  prohibited  by  the  Constitution?  On  the  other  hand, 
municipal  corporations  possess  only  such  powers  of  legislation 
as  are  expressly  granted  or  clearly  implied,  and  none  other; 
and  when  the  question  arises  as  to  the  power  of  a  municipal  cor- 
poration to  legislate  upon  a  given  subject,  the  question  is  not 
whether  such  exercise  of  legislative  power  has  been  clearly  pro- 
hibited ;  but  has  it  been  expressly  granted,  or  is  it  to  be  clearly 
implied  as  necessary  to  carry  out  the  express  grant  of  power. 
And  all  doubtful  claims  are  to  be  resolved  against  the  exist- 
ence of  the  power. 

The  Supreme  Court  of  this  state  has  announced  the  rule  in 
Ravenna  v.  The  Pennsylvania  Co.,  45  0.  S.,  118,  in  this  language : 

**  Municipal  corporations  in  their  public  capacity  possess  such 
powers  and  such  only  as  are  expressly  granted  by  statute,  and 
such  as  may  be  implied  as  essential  to  carry  into  effect  those 
which  are  granted." 

This  principle  applies  to  all  grants  of  power  to  legislate  as 
well  to  the  exercise  of  legislation  under  the  police  power  as  to 
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any  other.  This  was  expressly  decided  by  the  Supreme  Court  in 
the  case  of  Totvnsend  v.  City  of  CirdeviUe,  78  0.  S.,  122,  in  this 
language : 

**  Municipal  corporations  in  Ohio  have  only  such  police  power 
as  is  expressly  granted  or  clearly  implied." 

These  decisions  of  the  Supreme  Court  clearly  settle  the  ques- 
tion in  this  state  whatever  may  be  the  rule  in  other  states  as  to 
the  possession  of  power  by  municipalities  to  legislate  under  the 
general  police  power  of  our  state.  In  Ohio  they  have  only  such 
powers  as  are  expressly  granted  and  such  as  are  necessary  to 
carry  out  the  granted  powers.  Decisions  in  other  states,  there- 
fore, it  is  clear  can  be  of  little  or  no  value  in  the  solution  of  the 
question  here  presented  as  the  existence  of  the  power  of  mu- 
nicipal councils  in  Ohio  must  be  determined  from  a  consideration 
of  the  statutes  of  this  state. 

It  is  the  contention  of  the  defendants  that  this  grant  of  power 
is  to  be  found  in  Section  9113  of  the  General  Code,  which  is  a 
section  of  thfe  chapter  on  street  and  interurban  railways,  and  in 
Section  3714  of  the  General  Code. 

Section  9113  is  in  this  language  : 

**  Council  or  the  commissioners,  as  the  case  may  be,  may  fix 
the  terms  and  conditions  upon  which  such  railways  may  be  con- 
structed, operated,  extended  and  consolidated." 

This  clearly  refers  only  to  the  granting  of  franchises  by  con- 
tract and  not  to  legislation  under  the  police  power.  This  is 
manifest  from  the  fact  that  it  applies  as  well  to  county  commis- 
sioners, who  have  no  powers  of  legislation  whatever  as  to  mu- 
nicipal council.  The  only  grant  of  legislative  power  contained 
in  the  entire  chapter  on  street  and  interurban  railways  is  found 
in  Section  9123,  which  does  expressly  confer  the  right  upon  mu- 
nicipal councils  to  require  the  owners  of  street  railways  operated 
by  other  power  than  horses  and  mules  to  place  watchmen  at  the 
crossings  which  the  council  deems  dangerous,  and  expressly 
provides  that  the  council  may  enforce  such  ordinance  by  penalty. 

The  power  here  sought  to  be  exercised  by  the  city  council  is  to 
prescribe  the  qualifications  of  the  employes  of  the  street  rail- 
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way  company.  This  grant  of  power  certainly  can  not  be  found 
in  a  provision  which  manifestly  relates  only  to  the  grant  of 
franchises  by  contract.  Such  grant  of  power  as  has  been  said 
must  be  clear  and  all  doubtful  claims  must  be  resolved  against  it. 

There  is  in  this  section  relating  to  contract  grants  of  fran- 
chises by  councils  and  boards  of  county  commissioners  certainly 
no  express  grant  of  power  to  regulate  by  ordinance  the  employ- 
ment of  motormen  and  conductors  upon  street  and  interurban 
ears.  Furthermore,  this  entire  chapter  being  enacted  at  the 
same  time  by  the  General  Assembly  and  upon  the  same  subject 
must  be  construed  together  in  arriving  at  a  proper  construction 
of  its  several  provisions.  If  this  section  contained  the  general 
grant  of  power  to  legislate  which  is  claimed  for  it,  what  was  the 
purpose  of  the  Legislature  in  providing  in  the  same  chapter,  in 
Section  9123,  that  a  municipal  council  might  by  ordinance  re- 
quire the  owners  of  street  railways  to  station  watchmen  at  cross- 
ings deemed  dangerous  and  to  enforce  such  ordinance  by  pen- 
alties? If  the  council  had  already  been  given  general  powers 
to  legislate  with  reference  to  the  regulation  of  the  operation  of 
street  railways  in  Section  9113,  then  this  provision  was  useless 
because  already  covered  by  this  grant  of  power. 

These  considerations  lead  irresistibly  to  the  conclusion  that 
not  even  a  doubtful  claim  of  such  grant  of  power  can  be  found 
in  Section  9113  of  the  General  Code. 

The  other  section  relied  upon  as  containing  this  grant  of  power 
is  Section  3714  of  the  General  Code.     It  is  in  this  language : 

**Muncipal  corporations  shall  have  special  power  to  regulate 
the  use  of  the  streets  to  be  exercised  in  the  manner  provided  by 
law.  The  council  shall  have  the  care,  supervision  and  control 
of  public  highways,  streets,  alleys,  sidewalks,  public  grounds, 
bridges,  acqueducts  and  viaducts  within  the  corporation,  and 
shall  cause  them  to  be  kept  open,  in  repair  and  free  from  nuis- 
ance." 

Title  XII  of  the  General  Code  relates  to  municipal  corpora- 
tions.    This  title  contains  six  divisions.     The  second  of  these 

• 

divisions  containing  a  single  chapter  relates  to  the  general  powers 
of  municipal  corporations.     The  third  division,  containing  six 
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chapters,  relates  to  the  special  powers  of  municipal  corporations. 
The  second  section  of  the  chapter  on  the  subject  of  the  general 
powers  of  municipal  corporations  provides  that  all  municipal 
corporations  shall  have  the  general  power  mentioned  in  this 
chapter  and  council  may  provide  by  ordinance  or  resolution  for 
the  exercise  and  enforcement  of  them.  Under  the  third  division 
relating  to  the  special  powers  of  municipal  corporations  chapter 
three  relates  to  '* streets  and  public  grounds."  The  first  sec- 
tion of  this  chapter,  Section  3714,  is  that  upon  which  counsel  for 
the  defendant  relies  as  containing  this  grant  of  power  and 
which  has  been  quoted,  supra.  It  will  be  observed  that  the 
Legislature  in  its  grant  of  powers  to  municipal  corporations  has 
divided  them  into  two  classes,  first,  general  powers,  and,  second, 
special  powers.  It  will  be  observed  further  that  it  has  made  a 
different  provision  with  reference  to  the  exercise  of  these  powers 
by  municipalities.  The  general  powers  granted  are  to  be  exer- 
cised as  the  council  may  provide  by  ordinace  or  resolution.  Not 
so  with  reference  to  the  special  powers  granted.  They  are  to 
be  exercised  in  the  manner  provided  by  law.  That  is,  the  mu- 
nicipal council  in  so  far  as  its  general  powers  are  concerned  may 
exercise  them  in  any  manner  it  may  in  its  discretion  deter- 
mine, so  long,  of  course,  as  it  does  not  contravene  any  constitu- 
tional guaranty  or  law  of  the  state.  But  when  it  comes  to  the  ex- 
ercise of  its  special  powers,  they  must  be  exercised,  **as  provided 
by  law. ' '  That  is,  we  must  look  to  the  statutes  of  the  state  for  the 
manner  of  the  exercise  of  these  special  powers,  while  the  only 
restriction  upon  the  exercise  of  the  general  powers  conferred  is 
that  it  shall  not  contravene  the  Constitution  or  laws  of  the  state. 

Section  3632,  being  one  of  the  sections  of  the  chapter  con- 
ferring general  powers  upon  corporations,  provides  that  mu- 
nicipal corporations  shall  have  general  power  to  regulate  the 
use  of  carts,  drays,  wagons,  hackney  coaches,  omnibuses,  automo- 
biles, and  every  description  of  carriages  kept  for  hire  or  livery 
stable  purposes,  *  •  •  and  to  regulate  the  speed  of  inter- 
urban,  traction  and  street  railway  cars  within  the  corporation. 

Section  3643  provides  that  municipal  corporations  shall  have 
general  power  to  require  the  employment  of  conductors  on  all 
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street  cars  within  the  corporate  limits.  These  are  the  only  gen- 
eral powers  of  legislation  as  to  the  regulation  of  street  railway 
companies  granted  to  municipalities.  Municipal  councils  are 
authorized  to  pass  ordinances  regulating  the  speed  of  cars  and 
also  requiring  street  railway  companies  to  station  watchmen  at 
crossings  which  the  council  deems  dangerous. 

Section  3714  does  not  confer  general  power  upon  the  sub- 
ject of  the  regulation  of  the  use  of  the  streets.  This  is  appar- 
ent, first,  from  the  consideration  that  it  is  found  in  division 
three,  chapter  three,  of  this  title,  which  only  confers  special 
powers  upon  municipal  councils  and  which  powers  .can  only  be 
exercised  as  provided  by  law.  If  it  had  been  the  legislative  in- 
tention to  confer  general  power  upon  the  subject,  it  would  have 
been  included  in  division  two  of  this  title  which  confers  general 
powers. 

Second.  This  is  further  apparent  from  a  consideration  that 
it  only  authorizes  by  its  terms  municipal  councils  to  regulate 
the  use  of  the  streets  in  the  manner  provided  by  law.  These  con- 
siderations clearly  negative  the  claim  that  any  such  general  grant 
of  power  is  to  be  found  in  the  opening  sentence  of  this  section. 
Is  it  to  be  found  in  the  further  provision  of  this  section  in  this 
language:  **The  council  shall  have  the  care,  supervision  and 
control  of  public  highways,  streets,  alleys,  sidewalks,  public 
grounds,  bridges,  acqueducts  and  viaducts  within  the  corpora- 
tion, and  shall  cause  them  to  be  kept  open,  in  repair  and  free 
from  nuisance  ? ' ' 

This  provision  in  this  exact  language  has  been  the  law  of  this 
state  since  1869,  Vol.  66  O.  L.  The  only  change  that  has 
been  made  in  it  is  the  addition  of  the  words,  *' acqueducts 
and  viaducts."  It  was,  therefore,  the  law  of  the  state  when 
the  Supreme  Court  decided  the  case  of  Ravenna  v.  Penn- 
sylva^iia  Co.,  supra,  and  when  the  Circuit  Court  of  Hamilton 
County  decided  the  case  of  Thoryihill  v.  Cincinnati  4  C.  C,  354. 

In  the  case  of  liavenn^i  v.  Penna.  Co.,  the  Supreme  Court  de- 
cided that  **a  municipal  corporation  has  not  the  power  by  ordi- 
nance to  compel  a  railroad  company  to  maintain  at  a  street 
crossing  within  the  corporate  limits  a  watchman  for  the  pur- 
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pose  of  giving  warning  to  passersby  of  the  approach  of  trains. 
In  the  ease  of  ThomhUl  v.  Cincinnati,  the  Circuit  Court  of 
Hamilton  County  decided  that  municipal  councils  had  no  power 
to  require,,  by  penal  ordinance,  the  employment  of  conductors 
on  street  cars.  In  neither  of  these  cases  was  it  even  claimed 
that  this  gave  power  to  municipal  councils  to  regulate  the  opera- 
tion of  street  cars  or  trains  upon  steam  railroads.  In  both 
cases  it  was  held  that  council  could  not  exercise  such  power 
of  legislation,  because  it  had  not  been  granted  to  them  by  act 
of  the  Legislature,  and  yet  councils  had  whatever  power  is  con- 
ferred by  this  language  of  Section  3714,  then  as  now. 

Since  the  decision  of  the  Hamilton  county  case  the  Legisla- 
ture has  granted  general  power  to  municipal  councils  to  require 
the  employment  of  conductors  upon  street  cars,  but  it  did  not 
also  grant  the  power  to  prescribe  their  qualifications.  It  has 
also  now  granted  special  power  to  require  street  railway  com- 
panies to  station  watchmen  at  dangerous  crossings,  but  no 
power  has  yet  been  conferred  to  regulate  street  railway  com- 
panies by  prescribing  the  qualifications  of  their  employes.  That 
no  such  general  powers,  as  claimed,  are  conferred  by  this  sec- 
tion is  evident  further  from  the  fact  that  the  Legislature  has 
made  specific  grant  of  certain  powers  of  regulation  over  the 
operation  of  street  railways  to  municipal  councils.  These  are 
to  regulate  the  speed  of  cars;  to  require  conductors  to  be  em- 
ployed upon  the  cars,  and  to  require  watchmen  to  be  stationed 
at  dangerous  crossings.  Such  specific  grants  would  be  en- 
tirely useless  and  unnecessary  if  there  had  been  such  general 
grant  of  power.  All  powers  of  regulation  not  granted  be- 
long to  the  state  Legislature  and  can  be  exercised  only  by  the 
General  Assembly,  and  this  power  of  regulation  the  state  Legis- 
lature has  exercised.  In  the  chapter  on  street  and  interurban 
railways,  which  grants  by  Section  9123  the  special  power  to 
municipal  councils  to  require  watchmen  at  crossings,  the  Legis- 
lature itself  enacts,  in  the  very  next  section — Section  9124 — a 
regulation  under  the  police  power  inherent  in  it,  for  the  safety 
of  the  public  by  requiring  all  electric  street  cars  to  stop  at 
crossings  of  other  electric  street  railways,  and  in  the  next  sec- 
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tion  that  all  street  ears  shall  stop  before  crossing  the  tracks  of 
a  steam  railway.  Whether  such  a  power  as  that  sought  to  be 
exercised  by  the  passage  of  this  ordinance  should  be  conferred 
upon  municipal  councils  is  a  question  which  addresses  itself 
to  the  General  Assembly,  and  not  to  the  courts.  The  only  ques- 
tion here  is,  has  the  General  Assembly  conferred  this  power 
of  regulation  upon  municipal  councils. 

For  the  reasons  stated,  it  seems  not  only  doubtful  as  to 
whether  such  power  has  been  granted  but,  under  the  decisions 
of  the  Supreme  Court  and  circuit  court  of  the  state,  and  the 
statute  law,  clear  that  it  has  not  been  granted.  This  makes  it 
unnecessary  to  consider  the  further  question  of  the  constitu- 
tionality of  this  ordinance ;  the  council  having  no  power  to  en- 
act it,  it  is  needless  to  consider  whether  if  it  had,  it  would  be 
vadid ;  and  the  courts  never  rest  decisions  upon  that  ground  when 
the  matter  can  be  disposed  of  upon  any  other.  Ireland  v.  Pales- 
tine, 19  0.  S.,  369-373. 

For  the  foregoing  reasons,  the  motion  of  the  defendants  to 
vacate  the  temporary  injunction  heretofore  granted  must  be 
overruled. 


WnX  CONSTRUED  TO  REQUIRE  PER  CAPITA 

DISTRIBUTION. 

Common  Pleas  Court  of  Warren  County. 
Jameson,  Executor,  v.  Glenny  bt  al. 

Decided,  June,  1910. 

Wills — Words  and  Phrases — Construction  of  Words  **8hare  and  Share 
Alike  Among  My  Legal  Heirs  According  to  Law,^ 


»» 


A  will  directing  that  "all  the  residue  of  my  estate  shall  be  equally 
divided  share  and  share  alike  among  my  legal  heirs  according  to 
law"  requires  a  per  capita  distribution  among  all  testator's  heirs, 
regardless  of  the  degree  of  kinship. 

Stanley  dk  Stanley,  for  plaintiff. 
W,  J.  Wright,  contra. 
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Clabk^  J. 

This  is  an  action  for  the  constniction  of  the  will  of  West 
Glenny,  deceased.  Item  2  of  that  will  is  the  portion  which  pre- 
sents the  questions  which  the  executor  desires  to  have  answered. 
That  item  reads: 

"It  is  my  desire  and  will  that  all  the  residue  of  my  estate, 
both  real  and  personal  of  whatsoever  kind  be  equally  divided, 
share  and  share  alike  among  my  legal  heirs  according  to  law." 

The  questions  that  present  themselves  are :  first,  who  are  the 
legal  heirs  of  the  testator;  and  second,  in  what  proportion  .do 
they  taket 

The  testator  left  no  widow,  no  lineal  descendant,  no  brother 
nor  sister  surviving  him.  His  nearest  of  kin  were  nephews  and 
nieces  and  children  of  deceased  nephews  and  nieces.  He,  him- 
self, was  the  survivor  of  seven  brothers,  each  of  the  six  who  pre- 
deceased the  testator  having  left  descendants.  Of  his  brother 
Samuel,  there  were  living  at  the  time  of  testator's  death,  one 
son,  three  grandchildren,  children  of  a  deceased  daughter,  Jennie, 
three  grandchildren,  children  of  a  deceased  son,  John,  and  two 
grandchildren,  the  children  of  a  deceased  son,  Samuel.  Of  his 
brother,  John,  there  was  at  the  time  of  testator's  death,  no  child 
living,  three  grandchildren,  who  were  the  children  of  a  deceased 
son,  William  N.  Of  his  brother,  Henry  Glenny,  there  were 
living  two  children.  Of  his  brother,  William  Glenny,  there  were 
living  three  children.  Of  his  brother,  James  Glenny,  there  were 
living  seven  children;  and  of  his  brother,  Joseph  Glenny,  there 
was  living  one  child. 

Since  the  testator  named  no  one  who  was  to  be  the  beneficiary 
under  his  will,  but  described  the  class  among  whom  his  estate 
was  to  be  divided  as  **my  legal  heirs,"  resort  must  be  had  to 
the  statute  of  descent  and  distribution,  in  order  to  ascertain  who 
are  hie  legal  heirs.  It  is  readily  seen  that  the  term  ** legal  heirs" 
includes  the  twenty-five  persons  who,  at  the  time  of  testator's 
death,  composed  his  nephews,  nieces  and  grand-nephews  and 
grand-nieces,  whose  parents  were  deceased,  and  these  only. 
Each  of  these  twenty-five  persons  falls  within  the  description  of 
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legal  heirs  of  testator,  and  must,  therefore,  share  in  the  estate; 
but  in  what  proportion  ? 

It  is  claimed  by  the  nephews  and  nieces  that  the  esrtate  should 
be  divided  into  eighteen  equal  parts,  one  of  which  should  go  to 
each  living  nephew  and  niece,  and  one  to  the  children  of  each 
deceased  nephew  and  niece.  This  is,  no  doubt,  the  manner  in 
which  the  division  of  the  estate  would  be  made  under  the  statute 
of  descent  and  distribution,  if  no  will  had  been  left  by  testator. 
Ewers  v.  Follin,  9  Ohio  St.,  327. 

It  is  further  contended  by  those  who  are  nearer  akin  to  de- 
ceased, that  the  language  **  equally  divided  among  my  legal 
heirs*'  is  equivalent  to  saying  that  the  same  shall  be  divided  in 
like  manner  as  the  statute  of  descent  and  distribution  would  di- 
vide it  had  testator  made  no  will.  This  claim  receives  appar- 
ently strong  support  in  the  case  of  Barr  v.  Denney,  79  Ohio  St., 
358,  where  it  is  said  that  a  direction  to  distribute  at  a  future 
time  after  the  death  of  a  widow  **equaUy  to  my  legal  heirs"  is 
equivalent  to  a  direction  to  distribute  the  estate  as  it  would  be 
disputed  if  no  will  had  been  made. 

On  the  other  hand,  it  may  well  be  claimed  by  grand-nieces 
and  grand-nephews,  that  while  the  testator  refers  to  the  statute 
for  the  purpose  of  ascertaining  what  persons  are  to  be  his  donees, 
he  has  not  left  us  to  that  method  of  fixing  the  proportion  each  of 
such  donees  shall  take,  but  has  himself  fixed  that  proportion  by 
the  use  of  the  terms  ' '  equally  share  and  share  alike. ' ' 

Undoubtedly  the  rule  is,  that  where  a  testator  gives  his  estate 
to  his  legal  heirs,  without  further  designation,  and  without  other 
direction  as  to  the  proportion  each  shall  receive,  there  arises  a 
presumption  that  he  intended  resort  to  be  had  to  the  statute  of 
descent  and  distribution,  not  only  for  the  purpose  of  fixing  the 
persons  who  are  to  take,  but  also  for  the  purpose  of  fixing  the 
share  each  of  such  persons  shall  receive.  But  this  presumption 
must  give  way  before  any  language  in  the  will  that  fairly  im- 
ports a  different  intention  on  the  part  of  the  testator.  The  tes- 
tator has  a  right  to  give  his  estate  to  his  legal  heirs  in  any  pro- 
portion that  he  may  choose;  the  only  question  is,  has  he  di- 
rected a  distribution  different  from  the  statutory  distribution, 
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80  that  the  presumption  that  he  intended  it  to  be  divided  as  if  he 
had  not  made  a  will  is  thereby  rebutted  t 

The  testator's  words  are  ** shall  be  divided  equally  share  and 
share  alike."  The  statutory  division  would  be  an  equal  one, 
share  and  share  not  alike.  In  order  to  make  this  will  consistent 
with  a  statutory  division  of  the  estate,  it  would  be  necessary  to 
ignore  and  sti'ike  out  the  words  '* equally  share  and  share  alike.*' 
Such  violence  to  the  language  of  the  will  would  be  little  less  than 
making  a  will  which  testator  had  not  made,  and  in  direct  viola- 
tion of  the  will  he  did  make. 

But  it  is  contended  further,  that  the  concluding  phrase  of 
item  2  ''according  to  law"  gives  character  to  the  preceding 
terms  "equally  share  and  share  alike,"  and  shows  them  to  mean 
that  equality  and  that  sharing  which  the  law  provides.  As  the 
law  does  not  divide  in  such  case  equally  share  and  share  alike, 
it  is  manifest  that  if  the  testator  meant  the  terms  "according  to 
law"  to  apply  to  the  method  of  division,  he  has  required  two  ab- 
solutely incompatible  methods  of  division  to  be  applied.  We 
must  not  adopt  this  conclusion,  except  from  necessity,  and  no 
necessity  appears.  The  phrase  "according  to  law"  as  it  is  used 
in  the  latter  part  of  item  2  can  be  given  its  full  legal  effect  and 
significance  by  allowing  it  to  qualify  the  terms  "legal  heirs"  and 
not  the  verb  "to  be  divided."  The  item  will  then  read  with 
proper  punctuation  "equally  divided  share  and  share  alike, 
among  my  legal  heirs  according  to  law."  That  is,  to  those  who, 
by  law,  are  my  legal  heirs.  True,  the  expression  "my  legal  heirs 
according  to  law"  is  tautological,  but  this  is  not  unusual,  nor  is  it 
unnatural  in  .this  connection. 

In  the  case  of  Mooney  v.  Purpus,  70  Ohio  St.,  57,  the  action 
was  one  for  a  construction  of  a  will,  in  which  the  language  used 
by  the  testator  was  "whatever  there  remains  after  my  decease 
shall  be  equally  divided  amongst  my  lawful  heirs,  share  and  share 
alike."  The  testator  in  that  case  left  surviving  him  five  chil- 
dren and  two  grandchildren,  who  were  the  children  of  a  de- 
ceased son.  The  court  held  that  while  the  testator  must  be  pre- 
sumed to  have  intended  that  the  statute  of  distribution  should 
be  resorted  to  to  ascertain  who  were  testator's  legal  heirs,  yet  he 
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had  withdrawn  from  the  statute  the  determination  of  the  pro- 
portions in  which  they  should  share  by  using  the  terms  ''equally 
share  and  share  alike";  whereas,  the  statutory  distribution  would 
not  be  equal. 

The  court  in  that  case  held  that  each  of  the  two  grandchildren 
should  share  equally  with  each  of  the  five  living  children,  and 
the  estate  should  thus  be  divided  into  seven  equal  parts.  That 
case  is  so  nearly  identical  with  the  one  at  bar,  that  I  feel  confi- 
dent of  its  controlling  effect  upon  the  question  arising  in  this 
case. 

In  the  case  of  Barr  v.  Denney,  supra,  before  referred  to,  the 
court  held,  it  is  true,  that  direction  in  a  will  ''to  distribute 
equally  to  my  legal  heirs"  is  equivalent  to  a  direction  to  make  dis- 
tribution in  accordance  with  the  statutes  providing  for  descent 
and  distribution. 

In  that  case,  the  testator,  James  Barr,  deceased,  left  several 
children  surviving.  It  does  not  appear  that  there  were  any 
grandchildren,  or  any  heirs  at  law  of  unequal  degree  of  kin- 
ship to  the  testator.  All  appear  to  have  been  children.  The 
will  directed  the  estate  to  be  converted  into  money,  and  at  the 
death  of  testator's  widow,  to  be  "distributed  equally  to  my  legal 
heirs."  A  daughter,  who  survived  testator,  died  without  issue, 
prior  to  the  death  of  testator's  widow.  Her  husband,  as  her 
administrator,  claimed  that  portion  of  the  proceeds  of  the  es- 
tate which  would  have  fallen  to  her,  had  she  survived  the  widow. 

The  court  held  that  testator's  direction  that  his  estate  should 
be  equally  divided  among  his  legal  heirs,  was  equivalent  to  a 
direction  that  it  should  be  divided  according  to  the  statute  of 
descent;  and  that  as  the  daughter  was  not  a  legal  heir  at  the 
time  of  distribution,  the  estate  should  go  to  those  only  who  were 
such  at  that  time.  There  was  no  question  of  different  degrees 
of  kinship ;  and  in  the  case  which  the  court  was  then  considering, 
the  proposition  is  strictly  true,  that  the  direction  .to  distribute 
equally  to  his  legal  heirs  was  equivalent  to  a  direction  to  distrib- 
ute according  to  the  statutes. 

"We  would  not  be  warranted  in  extending  the  language  of  that 
case  to  a  case  where  the  legal  heirs  were  of  different  degrees  of 
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kinship,  and  where  the  statute  would  not  distribute  in  equal 
shares  to  all  the  legal  distributees. 

In  the  case  at  bar,  the  language  used  by  testator  evinces  an 
intention  to  divide  per  capita.  The  estate  must,  therefore,  be 
divided  into  twenty-five  equal  shares,  one  of  which  shall  go  to 
each  nephew,  niece,  grand-nephew  and  grand-niece. 


REASONABUL  HOTEL  REGULATIONS. 

Common  Pleas  Court  of  Hamilton  County. 

Aaron  Wieseneck  v.  John  H.  Havlin. 

Decided,  June,  1910. 

Inns  and  Innkeepers — Regulations  as  to  Women,  not  Chiests,  Going  to 
Private  Rooms— Injury  to  Trade  of  Traveling  Salesman  Through 
Enforcement  of  Rule  of  Exclusion — Salesman  and  His  House  De- 
nied Damages. 

A  rule  of  a  hotel,  prohibiting  women  who  are  not  guests  or  employes 
from  occupying  any  of  the  private  apartments,  is  a  reasonable 
and  proper  regulation,  and  a  traveling  salesman  who  used  his 
room  in  the  hotel  for  the  purpose  of  exhibiting  his  samples,  and 
while  so  using  it  took  to  the  room  a  customer  who  wished  to  in- 
spect the  samples  and  was  accompanied  by  his  wife  and  sister- 
in-law,  can  not  complain  .of  the  management  of  the  hotel  in  re- 
quiring that  the  ladies  leave  the  room,  notwithstanding  the  in- 
dignity so  incensed  the  customer  that  he  refused  thereafter  to 
have  anything  to  do  with  the  salesman  or  his  goods;  nor  can 
the  house  by  which  the  salesman  is  employed  recover  for  loss 
thus  sustained. 

Reeve,  Burch,  Peters  &  OppevJieimer,  for  plainti. 
Dems  F.  Cash,  contra. 

WOODMANSEE,  J. 

This  cause  comes  on  for  hearing  upon  the  demurrer  of  the  de- 
fendant to  the  amended  petition  of  the  plaintiff. 
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The  amended  petition  sets  out  that  the  defendant,  John  H. 
Havlin,  at  the  time  in  question  was  engaged  in  the  business  of 
an  inn-keeper,  and  managed  and  operated  a  public  inn,  com- 
monly known  as  the  Havlin  Hotel,  in  the  city  of  Cincinnati, 
Ohio.' 

Plaintiff  is  a  traveling  salesman  and  represents  that  on  the 
25th  day  of  February,  1910,  he  arrived  at  the  hotel  with  three 
large  trunks  filled  with  samples  of  goods  that  he  had  for  sale; 
that  he  was,  by  the  agents  and  servants  of  said  defendant,  as- 
signed, leased  and  rented  a  certain  room  therein,  to-wit,  room 
No.  815;  and  that  at  the  time  of  renting  said  room  the  de- 
fendant well  knew  that  he  was  in  the  occupation  of  selling  mer- 
chandise with  samples,  and  that  he  had  said  trunks  containing 
the  said  samples ;  that  with  his  knowledge  the  samples  were  dis- 
played in  said  room  so  that  his  prospective  customers  might  ob- 
serve and  inspect  them. 

The  complaint  which  is  alleged  against  the  defendant  is  to 
the  eflfect  that  on  the  evening  of  the  same  day  one  of  plaintiff's 
customers,  Terhune  by  name,  came  to  said  room  accompanied  by 
his  wife  and  sister-in-law;  that  while  said  parties  were  in  said 
room  looking  at  the  wares  of  the  plaintiff  the  said  plaintiff  was 
called  up  over  the  telephone  in  said  room  by  the  employes  of  the 
defendant  and  was  thereupon  requested  to  have  said  ladies  leave 
said  room  immediately,  or  if  they  did  not  leave  at  once  they 
would  be  put  out  of  said  hotel;  that  in  consequence,  the  said 
Terhune  and  said  ladies  did  leave  said  hotel,  and  the  said  ladies 
were  so  shocked  and  grieved  by  said  order  that  they  were  crying 
and  hysterical  when  passing  through  the  lobby  of  said  hotel,  and 
that  said  Terhune  and  said  ladies  were  put  to  great  humiliation 
and  annoyance. 

Plaintiff  alleges  that  said  Terhune,  because  of  the  premises, 
refused  to  make  any  purchases,  and  that  plaintiff  thereby  lost 
valuable  time,  good  will  and  the  business  of  the  said  Terhune, 
and  that  by  reason  of  having  ordered  the  said  two  ladies  from 
said  plaintiff's  room,  other  prospective  customers  who  would 
order  goods  from  him,  had  refused  to  do  any  business  with  him. 
Plaintiff  alleges  that  he  has  been  damaged  in  the  sum  of  $10,000. 
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The  defendant  demurs  to  the  petition  on  the  ground  that  it 
does  not  state  facts  suflScient  to  constitute  a  cause  of  action 
against  the  defendant. 

It  was  made  to  appear  to  the  court  in  the  oral  argument  that 
the  room  in  question  was  an  ordinary  sleeping  room  in  said 
hotel.  Reference  is  made  to  this  simply  because  in  some  hotels 
rooms  are  especially  set  aside  for  the  exhibition  of  samples  for 
traveling  salesmen. 

Surely  the  management  of  a  hotel  has  a  right  to  place  re- 
strictions upon  who  may  become  its  guests.  It  would  be  clearly 
within  the  rights  of  the  management  to  prohibit  ladies  who  are 
not  guests  or  employes  from  occupjdng  any  of  the  private  apart- 
ments of  said  hotel. 

At  the  time  in  question  when  it  is  alleged  that  the  hotel  clerk, 
by  telephone  to  the  room  of  the  plaintiff,  notified  him  that  the 
ladies  could  not  under  any  circumstances  be  allowed  in  his  room, 
this  was  simply  notice  to  the  plaintiflf  of  a  rule  of  the  manage- 
ment that  was  both  reasonable  and  proper. 

The  court  holds  that  the  damages,  if  any,  that  are  alleged  in 
the  petition  were  not  the  result  of  the  acts  of  .thQ  defendant  or 
his  agent  in  bringing  this  rule  to  the  attention  of  the  plaintiff, 
but  rather,  everything  of  a  harmful  nature  set  out  in  the  peti- 
tion was  the  result  of  the  indiscretion  of  the  plaintiff  himself. 
But  for  the  act  of  the  plaintiff,  the  alleged  customer  and  his  lady 
friends  would  have  heard  nothing  disagreeable,  and  the  quiet 
suggestion  to  them  by  the  plaintiff  that  the  rules  of  the  hotel 
would  not  permit  the  presence  of  ladies  in  his  room  would  cer- 
tainly not  have  occasioned  any  resentment  in  the  minds  of  rea- 
sonable men  or  women.  The  management  of  the  hotel  owed  it 
to  their  other  guests  that  the  privileges  claimed  by  the  plaintiff 
should  not  under  any  circumstances  be  allowed,  for  when  the 
next  group  of  customers  arrive  the  parties  might  not  be  hus- 
band and  wife  and  a  convenient  sister-in-law.  To  break  over 
the  rule  would  be  an  injustice  to  the  hotel  and  to  its  other  guests. 

The  court  finds  that  plaintiff's  petition  does  not  state  a  cause 
of  action.     The  demurrer  is  sustained  and  the  petition  dismissed. 
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M.  Ettlingeb  &  Company  v.  John  H.  Havlin. 

WOODMANSEE,  J. 

This  action  grows  out  of  the  same  set  of  facts  that  are  set  up 
in  the  opinion  of  this  court  in  the  preceding  case.  Aaron 
Weieseneck  was  the  traveling  salesman  for  the  plaintiff,  M. 
Ettlinger  &  Company,  and  growing  out  of  the  same  set  of  facts 
set  forth  in  the  opinion  of  this  court  in  that  case,  the  plaintiff 
herein,  as  the  employer  of  Aaron  Weiseneck,  asks  damages  to 
his  business  in  the  sum  of  $5,000. 

Conceding  that  the  plaintiff's  business  was  injured  because 
of  the  circumstances  set  out  in  the  petition,  it  is  quite  apparent 
to  the  court  that  the  rule  of  the  hotel,  which  is  reasonable,  and 
the  message  over  the  telephone  by  the  hotel  clerk  to  the  occupant 
of  the  room,  who  is  the  traveling  salesman  of  the  plaintiff,  were 
neither  of  them  the  proximate  cause  of  plaintiff's  injury.  If 
plaintiff's  agent  had  not  seen  fit  to  carry  on  a  conversation  over 
the  telephone  and  in  the  hearing  of  his  customer^},  and  had  blc 
the  moment  exercised  a  little  discretion,  they  could  have  been 
spared  the  humiliation  complained  of. 

The  petition  does  not  state  a'  cause  of  action  against  the  de- 
fendant and  the  same  is  dismissed. 
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DOW  TAX  OPERATIVE  IN  DRY  COUNTIES. 

Common  Pleas  Court  of  Scioto  County. 

Joseph  Reider  v.  George  L.  Davis,  as  Treasurer  of  Scioto 
County,  Ohio,  and  Fred  N.  Tyne,  as  Auditor  op 

Scioto  County,  Ohio. 

Decided,  June,  1910. 

Liquor  Laws — Rose  Law  and  Dow  Law  May  Be  Operative  in  Same 
Countu — Taxation  of  the  Liquor  Business  Does  Not  Entitle  it  to  Pro- 
tection— Real  Purpose  of  the  Tax  to  Restrain  and  Repress  the  Evil 
— Dow  Law  Assessment  Can  Not  be  Defeated  by  an  Unenforced 
Local  Option  Law — But  is  Enforceable  Wherever  Liquor  is  Sold — 
Sections  6011  and  6108,  General  Code. 

The  Dow  tax  is  valid  and  operative  in  a  county  which  has  been  voted 
"dry"  under  the  Rose  county  local  option  law. 

Holcomb  cfe  Millar,  for  plaintiff. 

F,  W.  Movlton,  Prosecuting  Attorney,  contra. 

Blair,  J. 

This  case  was  submitted  to  the  court  upon  the  sole  question  as 
to  whether  or  not  the  Dow  tax  may  be  lawfully  imposed  upon  the 
business  of  trafScking  in  intoxicating  liquors  in  a  county  in 
which  the  sale  of  intoxicating  liquors  as  a  beverage  has  been  pro- 
hibited under  what  is  known  as  the  Rose  county  local  option  law. 

The  plaintiff  claims  that  it  can  not,  and  as  a  basis  for  his  con- 
tention cites  the  case  of  Haas  v.  Remick,  13  C.C.(N.S.),  1,  re- 
ported in  the  Ohio  Law  Reporter  of  April  18,  1910. 

We  have  carefully  considered  the  opinion  of  the  learned  judges 
who  decided  this  case,  and  with  all  due  respect  to  their  legal  lore 
and  acumen  we  find  ourselves  wholly  unable  to  agree  with  their 
conclusion  as  announced  in  the  first  syllabus  of  the  case,  which  is : 

**The  Dow  tax  law  is  not  valid  and  operative  in  a  county  which 
has  been  voted  dry  under  the  Rose  local  option  law." 

ft 

The  opinion  of  the  learned  judges  who  decided  this  case  seems 
to  rest  upon  two  propositions : 


178  SCIOTO  COUNTY  COMMON  PLEAS. 

Reider  v.  Davis,  Treasurer.  [VoL  10  (N.S.) 

First.  That  there  is  some  right  to  engage  in  the  liquor  business 
which  is  recognized  by  the  laws  of  this  state.  For  instance,  on 
page  2,  they  say : 

**The  right  to  trafl&c  in  intoxicating  liquors  is  a  common  law 
right,  possessed  by  the  people,  a  property  right  •  •  •  and 
recognized  as  such  in  this  state." 


A  little  further  on  they  say : 

**The  state,  in  the  Dow  tax  law,  recognized  those  rights  and 
heavily  taxed  the  persons  engaged  in  the  exercise  of  those 
rights." 

And  again  they  say : 

**The  statute  expressly  declares  the  tax  is  imposed  upon  the 
business  of  trafficking  in  spirituous,  vinous,  malt  or  other  intoxi- 
cating liquors,  and  hence  it  expressly  recognizes  the  right  to 
carry  on  such  business  and  is  a  permit  to  do  it." 

And  again  they  say : 

*  *  It  is  apparent,  therefore,  that  the  statute  recognizes  the  right 
of  and  permits  and  makes  it  lawful." 

Second,  They  hold  that  the  Dow  assessment  tax  and  the  Rose 
county  local  option  law  are  conflicting,  and  that  the  Rose  county 
local  option  law,  being  the  later  enactment,  repeals  the  Dow  as- 
sessment tax  law  in  so  far  as  they  are  conflicting,  and  that  by 
reason  thereof  the  tax  can  .not  be  collected  in  territory  in  which 
the  Rose  county  local  option  law  is  operative.  We  do  not  so  read 
the  decisions  of  the  Supreme  Court  of  the  state.  On  page  559, 
44th  Ohio  State,  Adler  v.  Whiteheck,  Judge  Minshall,  in  his  opin- 
ion, says: 

*' A  simple  tax  upon  the  traffic  does  no  violence  to  the  principle 
upon  which  the  clause  inhibiting  a  license  was  inserted  in  the 
Constitution.  This  inhibition  certainly  arose  from  a  sentiment 
in  the  minds  of  the  people  that  the  traffic  was  wrong  and  should 
not  be  encouraged,  not  from  the  persuasion  that  it  was  right  and 
of  such  utility  that  it  would  be  impolitic  to  impede  it  by  any  re- 
striction upon  the  liberty  of  pursuing  it  By  the  imposition  of  a 
tax  there  is  no  sanction  given  to  the  propriety  or  utility  of  the 
btmness  taxed,  •  •  •  The  Legislature  finds  a  business  pro- 
ductive of  evils  to  ths  state  and  society^  in  which  many  persons 
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are  engaged,  and  imposes  a  tax  upon  it.  In  doing  so  it  neither 
directly  approves  nor  disapproves  the  business  itself.  It  may, 
however,  imply  a  great  deal.  The  imposition  of  a  tax  upon  the 
owner  of  a  dog  implies,  if  it  implies  anything  beyond  the  pur- 
poses to  protect  the  husbandry  of  sheep  a  disapproval  of  the  busi- 
ness of  keeping  of  a  dog.  It  is  not  intended  to  dignify  the  busi- 
ness.   The  same  is  true  of  a  tax  imposed  upon  the  liquor  traffic. ' ' 

Instead  of  the  liquor  traffic  being  recognized  as  a  common  law 
right  by  the  Supreme  Court  we  think,  in  the  case  just  quoted, 
that  it  is  recognized  as  an  evil.    We  quote  from  page  567 : 

"If  the  liquor  traffic  is  a  source  of  evils,  and  from  the  language 
of  Section  9,  Article  XV  (scheduled  Section  18),  i^  was  certainly 
regarded  as  such  by  the  framers  of  the  Constitution,  then  the 
more  the  traffic  prospers  the  greater  the  evils  resulting  from  it 
will  be  and  the  more  it  is  repressed,  the  less  they  will  be." 

And  again,  page  568,  the  learned  judge,  upon  this  same  line 
says  further: 

^'The  traffic  being  the  acknowledged  source  of  much  of  the 
crime  and  pauperism  of  the  state  the  appropriation  of  the  funds 
arising  from  the  tax  is  in  accord  with  the  spirit  of  the  law,  part 
being  distributed  to  the  general  fund  from  which  the  costs  of  the 
state  created  in  the  prosecution  of  crime  are  paid,  and  part  to 
the  police,  and  part  to  the  poor  fund. " 

And  again,  on  page  677,  of  the  case  of  Senior  v.  Ratterman, 
44th  Ohio  State,  it  is  said  : 

'^The  law  does  not  purport  to  be  for  revenue  but  to  provide 
against  evils,  and  to  construe  it  as  a  revenue  law  it  must  be  shown 
that  there  are  no  evils  incident  to  the  wholesale  traffic,  and  in 
contemplation  of  law,  that  none  can  arise,  a  proposition  which, 
we  think,  can  not  be  maintained.'' 

In  other  words,  the  tax  is  imposed  not  because  of  any  common 
law  right,  property  right,  or  other  right,  or  privilege  that  exists 
either  in  the  citizen  or  the  state  to  carry  on  the  liquor  business, 
but  because  the  Legislature  found  that  the  traffic  existed,  and 
that  its  existence  was  productive  of  evil  to  the  state  and  its  people, 
and  in  order  to  suppress  this  evil  and  render  it  less  obnoxious  the 
Legislature,  in  its  wisdom,  imposed  the  tax.    And  the  tax  is  not 
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imposed  as  a  protection  to  the  liquor  interest  but  to  mitigate  its 

pernicious  effect  upon  society  and  is  a  step  in  the  direction  of 

prohibition. 

In  the  construction  of  any  statute  it  is  well  to  keep  in  mind  the 

legislative  intent  in  the  enactment  of  such  statute,  and  in  order 

to  ascertain  the  legislative  intent  of  these  two  statutes  it  may  be 

well  to  take  some  notice  of  the  history  of  legislation  pertaining 

to  the  liquor  traffic  in  this  state.    Our  people,  in  the  adoption  of 

the  present  Constitution  in  1851  approved  the  fact  recognized  by 

the  framers  of  that  document  that  the  traffic  in  intoxicating 
liquors  was  productive  of  evil  by  inserting  as  a  part  of  Article 

XVIII  in  the  schedule  the  following  clause: 

*'And  no  license  to  traffic  in  intoxicating  liquors  shall  here- 
after be  granted  in  this  state ;  but  the  General  Assembly  may,  by 
law,  provide  against  the  evUs  resulting  therefrom." 

The  evils  resulting  from  such  traffic  were  not  only  then  patent 
but  were  of  such  moment  as  to  call  for  legislative  action  by  the 
Legislature  of  our  state  by  an  act  passed  May  1st,  1854,  52  Ohio 
Laws,  page  153,  entiled  **An  act  to  provide  against  the  evils  re- 
sulting from  the  sale  of  intoxicating  liquors  in  the  state  of  Ohio," 
and  thereafter  additional  laws  were  enacted  under  the  same  title 
by  the  various  General  Assemblies  until  we  come  to  the  (Jeneral 
Assembly  of  1891,  and  from  that  date  up  to  the  last  Legislature 
there  was  not  a  single  regular  session  of  the  Legislature  that  did 
not  result  in  the  passage  of  some  one  or  more  enactments  cur- 
tailing the  liquor  traflBc  as  to  the  persons  to  whom  it  may  be  sold, 
as  to  the  times  when  it  may  be  sold,  as  to  the  places  where  it  may 
be  sold,  as  to  the  quantities  in  which  it  may  be  sold,  and  as  to  the 
manner  of  the  sale  itself.  The  culmination  of  these  enactments 
being  the  act. commonly  known  as  the  Dean  character  bill,  passed 
March  12,  1909,  Ohio  Laws,  page  89,  the  first  section  of  which 
was,  as  a  matter  of  common  knowledge,  drafted  by  the  liquor 
trade  itself,  under  the  title  *'to  further  provide  against  the  evils 
resulting  from  the  traflSc  in  intoxicating  liquors"  which  evils 
were  so  common  and  had  become  so  patent  to  all  that  they  had 
impressed  the  controlling  interest  of  the  trade  to  recognize  the 
fact  that  a  large  number  of  those  employed  in  the  retail  business 
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were  aliens,  or  unnaturalized  residents  of  the  United  States,  hav- 
ing no  interest  in  the  perpetuity  of  our  institutions,  hence  they 
sought  to  prohibit  these  persons  from  engaging  in  the  business; 
that  a  large  number  of  those  engaged  in  the  retail  trade  were 
felonious  criminals,  hence  the  debarring  of  persons  convicted  of 
felonies  from  engaging  in  the  trade;  that  a  large  number  of 
places  where  the  business  was  carried  on  was  known  as  gambling 
resorts,  hence  the  forbidding  of  gambling  to  be  permitted  upon 
or  in  connection  with  the  places  where  the  business  was  carried 
on;  that  a  large  number  of  these  places  violated  the  laws  of  the 
state  in  selling  to  minors,  persons  intoxicated,  and  in  the  habit  of 
getting  intoxicated,  hence  the  making  it  unlawful  for  the  carrying 
on  of  a  place  where  these  laws  were  violated,  and  still  there  were 
a  large  number  of  these  places  the  resort  of  improper  females, 
hence  the  forbidding  of  these  places  to  be  conducted. 

We  also  call  attention  to  the  fact  of  the  judicial  recognition 
of  the  growing  evils  of  the  trade  by  the  highest  court  in  the  state, 
in  the  language  of  Judge  Minshall,  in  Adler  v.  Whitebecky  supra, 
on  page  558,  where  he  says : 

"Laws  enacted  for  the  regulation  of  the  traffic  have  not  been 
enforced,  have  become,  in  a  measure,  obsolete,  and  the  traffic  and 
its  abuses  have,  grown  to  such  proportions  as  to  justly  alarm  all 
who  reflect  upon  the  interest  of  the,  state  and  society/' 

And  this  same  principle  was  further  recognized  by  our  Su- 
preme Court  in  the  case  of  Conwell  v.  Sears,  65th  0.  S.,  49.  On 
page  53,  Judge  Shauck,  in  the  opinion  of  the  court,  says : 

**For  nearly  half  a  century  prior  to  the  enactment  of  the  pres- 
ent statute  (referring  to  the  Dow  law)  a  statute  had  forbidden 
throughout  the  state  the  sale  of  intoxicating  liquors  to  be  drank 
upon  the  premises  where  sold.  During  this  time  the  forbidden 
traffic  grew  much  beyond  the  general  growth  of  the  state.  It 
was  therefore  most  obvious  when  the  present  statute  was  en- 
acted that  to  make  the  traffic  unlawful  does  not  necessarily  pre- 
vent it." 

So  that  in  construing  these  enactments  we  must  take  into  con- 
sideration that  the  framers  of  our  Constitution  and  the  people 
who  adopted  that  instrument,  the  Legislature  for  more  than  half 
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a  century,  and  the  highest  judicial  tribunal  in  our  state,  have 
recognized  the  traffic  in  intoxicating  liquors  as  a  source  pro- 
ductive of  much  evil  to  the  state,  and  that  the  controlling  interest 
of  the  liquor  trade  itself  has  recognized  the  fact  that  the  places 
in  which  the  Xtsl&c  is  carried  on  are  so  in  the  hands  of  aliens, 
felonious  criminals,  gamblers,  habitual  violators  of  all  laws  regu- 
lating the  traffic  and  the  harboring  of  prostitutes  that  it  was 
compelled  as  a  matter  of  self-defense  to  implore  our  legislative 
body  for  laws  protecting  it  from  its  admitted  evil  associations. 

Among  these  legislative  enactments  is  the  Dow  assessment  tax 
and  the  Rose  county  local  option  law,  and  it  will  be  noticed  that 
the  title  of  each  of  these  particular  enactments  is  as  follows, 
''further  to  provide  against  the  evils  resulting  in  the  traffic  in 
intoxicating  liquors,"  so  that  the  legislative  purpose  in  the  en- 
actment, as  expressed  in  the  title  of  each  of  these  bills,  i$  to  pro- 
vide  against  the  evils  resulting  from  the  traffic.  These  enacts 
ments  are  upon  the  same  subject-matfer  and  must  be  construed 
together.  But  we  are  not  without  judicial  precedence  in  their 
construction.  In  the  case  of  State  v.  RotLch,  47th  Ohio  State, 
478,  the  court  had  this  very  question  before  it,  the  question  being 
raised  under  the  township  local  option  law  instead  of  the  county 
local  option  law,  and  the  court  announces  the  following  syllabus 
in  said  cause : 

"The  act  of  March  3,  1888,  entitled  'an  act  to  further  provide 
against  the  evils  resulting  from  the  traffic  in  intoxicating  liquors, 
by  local  option  in  any  township  of  the  state  of  Ohio'  (85  Ohio 
Laws,  55),  and  the  act  of  May  14,  1886,  entitled  'an  act  provid- 
ing against  the  evils  resulting  from  the  traffic  in  intoxicating 
liquors'  (83  Ohio  Laws,  157),  pelate  to  the  same  general  subject, 
and,  where  necessary  to  a  clear  understanding  of  either,  are  to 
be  construed  together.  So  construed,  a  mode  is  provided  in 
section  three  of  the  last  named  act,  for  the  return  to  a  dealer 
who  has  paid  the  tax  and  has  discontinv^d  bu^siness  by  reason  of 
the  traffic  having  been  prohibited  in  the  township,  under  the  act 
of  March  3,  1888,  of  the  ratable  proportion  of  the  tax  paid  to 
which  he  is  entitled  under  section  four  of  that  act.  Hence  said 
section  four  is  not  incapable  of  execution." 

Notice  what  Spear,  J.,  in  giving  thi?  opinion  of  the  court  says, 
on  page  485 : 
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''In  giving  constraction  to  a  statute  all  its  provisions  must  be 
considered  together.  We  must  endeavor  to  get  at  the  legislative 
intent  by  a  consideration  of  all  that  has  been  said  in  the  law,  and 
not  content  ourselves  with  partial  views,  by  selecting  isolated 
passages,  and  holding  them  alone  up  to  criticism.  What  is  the 
whole  scheme  of  the  lawf  What  object  did  the  Legislature  in- 
tend to  accomplish  f  Clearly  U  is  to  provide  against  the  evUs 
resulting  from  the  sale  of  intoxicating  liquors  by  taxing  the 
traffic,  and,  in  a  measure,  prohibiting  it." 

Again,  on  page  487,  the  court  says : 

''The  same  meaning  applies  to  section  four  of  the  township 
local  option  act.  The  provision  is  similar,  as  to  a  return  of  a 
ratable  portion  of  the  tax  paid,  to  that  of  section  eleven  of  the 
Dow  law.  The  two  acts  are  in  pari  materia.  Their  titles  and 
their  subject-matter  show  that  they  relate  to  the  same  subject. 
One  spirit  and  policy  pervade  both  statutes,  and  the  two  were 
intended  to  be  consistent  and  harmonious.  The  refunder  pro- 
vided for,  is  intended  to  be  carried  out  by  one  and  the  same 
officer,  and  in  one  and  the  same  way." 

Again,  on  page  490 : 

**The  contention  that  the  right  of  the  municipal  corporation 
to  pass  a  prohibitory  ordinance  depends  upon  the  first  making 
provision  for  refunding  to  dealers  who  discontinue,  is  wholly 
untenable.  If  the  law  were  a  license  law,  and  not  a  tax  law, 
there  might  be  force  in  the  proposition.  The  tenor  of  the  lan- 
guage of  the  law  itself  forbids  the  implication  that  provision 
for  a  refunder  is  a  condition  precedent.  The  first  thing  to  be 
done  is  the  passage  of  the  ordinance.  No  step  looking  to  a  re- 
fund of  tax  can  possibly  precede  that.  Next,  the  dealer  must 
stop  the  business.  Not  until  he  has  done  that,  and  has  satisfied 
the  auditor  that  the  business  has  been  actually  discontinued,  is 
he  entitled  to  a  refunding  order,  and  then  its  payment  may  not 
be  immediate.    Nor  is  this  unreasonable." 

But  the  same  question  was  again  before  our  Supreme  Court 
for  judicial  determination  in  the  case  of  Conwell  v.  Sears,  65th 
Ohio  State,  49.  Judge  Shauck,  in  delivering  the  opinion  of  the 
court  in  the  case,  says : 

*'The  reliance  of  counsel  for  the  plaintiff  in  error  is  based  upon 
this  provision,  which  is :  'If  any  municipal  corporation  shall  pro- 
hibit   •    •    •    places  where  intoxicating  liquors  are  sold  with- 
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in  the  limits  of  such  corporation,  a  ratable  portion  of  the  tax 
paid  by  the  proprietors  thereof  for  the  unexpired  portion  of  the 
year  shall  be  returned  to  such  proprietors. ' 

**The  question  presented  has  not  been  determined  by  the  lexi- 
co^aphers.  Although  these  municipalities  have  by  ordinance 
forbidden  the  traflSc,  they  have  not  prevented  it.  But  the  histori- 
cal development  of  our  legislative  policy  upon  the  subject  and  the 
terms  employed  in  the  present  statute  indicate  the  sense  in  which 
the  word  *  prohibit '  is  used  in  this  section. ' ' 

And  on  page  54  he  says : 

'*Pull  effect  will  be  given  to  all  the  provisions  of  the  statute 
if  the  word  'prohibit'  in  the  provision  relied  upon  by  counsel  for 
plaintiffs  in  error  is  regarded  as  having  its  appropriate  meaning 
of  preventing.  The  object  of  the  particular  provision  was  to 
provide  for  an  equitable  remission  of  a  portion  of  the  assessment, 
if  the  municipal  authorities  should  exercise  the  power  of  passing 
an  ordinance  forbidding  the  places  and  also  the  power  of  enforc- 
ing the  ordinance." 

It  will  be  noticed  that  the  language  of  the  section  construed  by 
Judge  Shauck  in  ConweU  v.  Sears,  provided  that  **if  any  mu- 
nicipal corporation  shaU  prohibit  •  •  •  places  where  in- 
toxicating liquors  are  sold  within  the  limits  of  such  corporation, 
a  ratable  portion  of  the  tax  paid  by  the  proprietors  thereof  for 
the  unexpired  portion  of  the  year  shall  be  returned  to  such  pro- 
prietors." And  Judge  Shauck  construed  the  word  ''prohibit" 
to  mean  not  only  the  enactment  of  the  ordinance  but  to  include 
its  being  made  effectual  by  enforcement,  while  the  Legislature  in 
the  Rose  county  local  option  law  in  section  four  provides : 

"When  any  person,  company  or  corporation  has  discontinued 
such  traffic  in  accordance  with  the  privisions  of  this  act  •  •  • 
the  county  auditor,  upon  being  satisfied  of  such  fact,  shall  issue 
to  such  person,  company  or  corporation  a  refunding  order  for 
an  amount  proportionate  with  the  unexpired  term  for  which  such 
assessment  has  been  paid." 

So  that  the  Legislature  in  the  county  local  option  enactment 
unequivocably  provided  that  before  there  could  be  a  refunder 
of  the  tax  the  person  must  not  only  discontinue  the  business  but 
must  satisfy  the  county  auditor  of  such  discontinuance.    The 
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same  is  true  of  the  township  local  option  law,  Section  4364-27, 
Revised  Statutes  of  Ohio,  and  in  the  municipal  local  option  law, 
Section  4364-20d,  Revised  Statutes  of  Ohio,  and  in  the  residence 
district  local  option  law,  Section  4364-30^,  Revised  Statutes  of 
Ohio.  The  Legislature  since  the  passage  of  these  enactments  has 
twice  had  the  opportunity,  and  availed  itself  thereof,  to  express  it- 
self in  language  not  to  be  misunderstood,  forever  putting  to  rest 
the  legislative  intent  in  these  enactments. 

In  the  enactment  of  March  12, 1909  (Vol.  100,  Ohio  Laws,  page 
89),  the  Legislature,  in  passing  the  act  commonly  known  as  the 
Dean  character  bill,  the  provisions  of  which  were  drafted  by  the 
liquor  interests  themselves  in  the  amending  of  section  five  of 
Dow  assessment  law,  provides  that  every  assessor  shall  return 
to  the  county  auditor,  with  his  other  returns,  a  statement  upon  a 
blank  to  be  furnished  by  such  auditor  for  that  purpose  as  to  every 
place  within  his  jurisdiction  where  such  business  is  conducted, 
etc.,  using  the  unequivocable  expression  that  every  assessor  shall 
return,  etc.,  not  the  assessors  in  those  counties  in  which  the  sale 
of  intoxicating  liquors  as  a  beverage  is  not  prohibited  but  in  every 
county.  It  can  not  be  said  that  the  Legislature  did  not  have  the 
fact  in  their  minds  at  the  time  that  there  were  counties  in  which 
the  sale  of  intoxicating  liquors  as  a  beverage  was  prohibited,  for 
in  section  three  of  the  act  they  make  the  following  provision : 

**Any  prosecuting  attorney  in  any  county  in  which  the  sale 
of  intoxicating  liquors  as  a  beverage  is  prohibited  may  appoint  a 
secret  service  officer,  or  officer  to  aid  in  discovering  evidence  to  be 
used  at  the  trial  of  cases  for  violation  of  local  option  laws  pro- 
hibiting the  sale  of  intoxicating  liquors." 

How  can  it  be  said  that  the  Legislature  did  not  intend  that  the 
business,  if  carried  on  in  dry  counties  should  not  be  taxed,  when 
in  the  first  instance  it  used  the  word  '^  every  assessor  shall  return 
every  place"  when  referring  to  the  Dow  tax  and  limiting  the 
right  to  prosecutors  to  appoint  secret  service  officers  only  to  those 
counties  in  which  the  sale  of  intoxicating  liquors  as  a  beverage 
was  prohibited.  We  think  this  forever  sets  at  rest  the  legislative 
intent  as  to  these  enactments,  but  in  the  codifying  of  the  liquor 
laws  the  Legislature  again  had  the  matter  up,  and  we  desire  to 
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call  attention  to  Section  6074  of  the  (leneral  Code,  which  is  as 
follows : 

'*When  a  person  •  •  •  engaged  in  such  business  has  been 
assessed  and  has  paid  the  full  amount  of  such  assessment,  and 
afterwards  discontinues  suck  business,  the  county  auditor  upon 
being  satisfied  thereof  shall  issue  to  such. person  •••  a  re- 
funding order  for  a  proportionate  amount  of  such  assessment  so 
paid  but  the  amount  of  such  assessment  so  retained  shall  not 
be  less  than  two  hundred  dollars  unless  such  discontiniMnce  of 
bv^ness  has  been  caused  by  an  election  under  a  local  option  law 
•  •  •  in  which  case  a  proportionate  amount  of  such  tax  shall 
be  refunded  in  full." 

Now  it  is  clear  under  the  language  of  this  section  that  an  elec- 
tion under  any  of  the  local  option  laws  in  which  the  traffic  in 
intoxicating  liquors  is  made  unlawful  does  not  entitle  the  per* 
son  who  has  paid  the  tax  in  full  to  refund  it  under  this  section. 
There  are  two  other  conditions:  he  must  quit  the  business;  and 
secondly,  he  must  satisfy  the  county  auditor  thereof.  In  other 
words,  he  is  liable  for  the  tax  notwithstanding  local  option  laws 
prohibit  his  engaging  in  the  business  untU  he  hcLs  discontinued 
the  business,  as  a  matter  of  fact,  and  has  satisfied  the  county 
auditor  thereof. 

The  learned  court  in  the  case  of  Haas  v.  Remick,  supra,  in  com- 
menting upon  the  case  of  Conwell  v.  Sears,  supra,  says : 

''A  municipality  is  but  a  creature  of  the  state,  and  not  a  com- 
ponent part  of  it,  like  a  county,  and  municipal  ordinances  do  not 
prohibit  the  state  from  passing  and  enforcing  laws  in  such  mu- 
nicipality in  regard  to  the  same  matters." 

All  of  which  is  true.  But  the  court,  in  the  case  of  ConweU  v. 
Sears,  supra,  did  not  decide  that  case  upon  this  principle,  as 
shown  by  the  opinion  rendered  by  the  court  in  the  case,  but  it 
decided  it  upon  the  principle,  as  Judge  Shauck  says  that  pro- 
hibit, in  the  provision  of  the  statute  relied  upon  in  that  case  by 
the  liquor  dealer,  shall  be  regarded  as  having  its  appropriate 
meaning  of  '^ preventing"  and  lest  he  might  be  misunderstood  as 
meaning  ** preventing"  legally,  he  went  further  and  showed  that 
he  meant  ''preventing  in  fact"  by  saying :  * 
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**The  object  of  the  particular  provision  was  to  provide  for  an 
equitable  apportionment  of  the  assessment^  if  the  municipal  au- 
thority should  exercise  the  power  of  passing  an  ordinance  for- 
forbidding  a  place,  and  also  the  power  of  enforcing  the  ordi- 
nance." 

In  other  words,  he  held  that  the  word  ''prohibit"  meant  more 
than  to  forbid  by  statute ;  that  in  addition  to  forbidding  it  meant 
the  actual  enforcement  of  the  statute  rendering  the  forbidding 
efficacious. 

This  question  has  been  directly  before  the  Supreme  Court  of 
this  state  in  the  case  of  Pioneer  Trust  Company  v.  Stritch,  71  O. 
S.,  459.     The  Supreme  Court  found  the  facts  as  follows  (p.  460) : 

•  •  •  **that  at  the  time  of  the  execution  of.  the  mortgage 
the  premises  were  not  within  or  near  any  village  or  city  and  had 
never  been  used  for  the  sale  of  liquor,  that  September  30,  1900, 
an  election  was  held  in  the  township  where  the  land  is  located,  by 
which  the  business  of  trafficking  in  intoxicating  liquors  therein 
was  made  unlawful,  which  regulation  still  continues;  that  the 
tax  was  entered  on  the  duplicate  by  the  auditor  upon  information 
that  liquor  had  been  clandestinely  sold  upon  the  premises  by  the 
then  owner,  the  assessments  being  for  all  the  periods  beginning 
June  21,  1900,  up  to  and  including  May  20,  1903,  which  was 
found  to  amount  to  $718.43,  that  the  defendant  had  no  knowl- 
edge of  any  sale  of  liquor  on  the  premises  at  any  time,  nor  were 
the  premises  adapted  to  such  sale,  nor  was  there  anything  at  the 
time  the  mortgage  was  given  about  the  premises  from  which  any 
one  could  have,  or  should  have  taken  notice  of  any  probability 
of  any  liquor  being  sold  there ;  that  this  mortgage  was  dated  May 
8,  1900,  and  entered  of  record  May  17,  1900,  that  the  Dow  tax 
assessment  was  entered  on  the  duplicate  June  21,  1903." 

Here  is  a  case  where  the  fact  that  it  is  dry  territory  under  a 
state  law  is  admitted,  yet  the  Supreme  Court  holds  that  not  only 
the  owner  of  the  premises,  who  did  the  selling,  but  that  the  mort- 
gage lien  of  an  innocent  mortgagee  was  junior  to  the  assessment 
of  the  Dow  tax.  In  other  words,  that  the  Dow  tax  was  a  first 
lien  against  the  mortgagee  for  the  amount  of  his  mortgage. 

The  decision  of  Haas  v.  Remick,  supra,  seems  to  rest  upon  the 
proposition  or  idea  that  the  state  lends  its  countenance  to  the 
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liquor  traffic  by  taxing  it.  This  idea  overlooks  and  disregards  the 
principles  that  must  always  underlie  taxation.  Taxes  are  not 
favors;  they  are  burdens,  and  are  submitted  to  only  because  of 
their  necessity.  The  right  to  impose  them  always  rests  upon 
some  necessity  of  the  government.  The  theory  of  government 
is  that  these  burdens  should  be  placed  where  they  will  do  the 
least  harm,  and  if  they  can  be  placed  where  they  do  not  harm  the 
public  or  the  state  but  on  the  contrary  tend  to  aid  the  govern- 
ment and  elevate  society,  they  will  be  so  placed.  The  fact  that  a 
government  taxes  a  thing  does  not  mean  that  the  government 
sanctions  it,  or  countenances  it.  For  instance,  the  government 
sanctions  charities,  religious  societies  and  institutions  of  this 
character,  and  because  it  sanctions  them  it  exempts  them  from  all 
taxation  so  long  as  their  means  are  used  for  the  public  good  and 
not  for  private  gain. 

The  theory  of  counsel  for  plaintiff  seems  to  be  that  some 
special  protection  is  given  when  a  business  is  taxed,  taxation  and 
protection  being  reciprocal,  but  this  proposition  is  not  tenable. 
Those  things  which  are  favored  by  the  government  and  protected 
are  usually  exempt  from  taxation,  and  in  many  instances  are  not 
only  exempt  from  taxation  but  receive  bounties,  and  whether  a 
person  in  respect  to  his  property,  or  his  occupation,  falls  within 
the  category  of  things  taxable  or  not  is  inmiaterial  as  affecting 
his  claim  to  protection  from  the  government. 

Taxes  are  laid  frequently,  as  in  the  Dow  assessment  tax,  by  way 
of  discouragement  or  regulation ;  and,  secondly,  to  partially  com- 
pensate the  public  for  the  inconveniences  resulting  therefrom. 
There  is  nothing  in  the  Constitution,  common  law,  or  decisions 
of  the  court  that  would  inhibit  or  prevent  the  taxing  of  a  forbid- 
den business. 

The  taxing  of  the  liquor  traffic  in  the  states  of  the  Union  where 
it  is  prohibited  by  the  law  of  the  state,  and  by  the  state  Consti- 
tution, by  the  federal  government,  is  a  notable  example,  and  has 
been  upheld  by  the  Supreme  Court  of  the  United  States  (Li- 
cense Tax  case,  5th  Wallace,  page  462,  U.  S.  Supreme  Court 
Reports).  On  page  464  of  the  case  the  following  language  ap- 
pears : 
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**The  general  question  in  these  cases  was  *can  the  defendants 
be  legally  convicted  upon  the  several  indictments  found  against 
them  for  not  having  complied  with  the  acts  of  Congress  by  tak- 
ing out  and  paying  for  the  required  license  for  carrying  on  the 
business  in  which  they  were  engaged,  such  business  being  wholly 
prohibited  by  the  laws  of  the  several  states  in  which  it  was  car- 
ried on?'  '' 

In  this  case  Congress  levied  a  tax  upon  a  business  that  was 
prohibited  by  the  laws  of  the  state  in  which  it  was  carried  on. 
The  court  upon  the  question  of  conflict  of  these  two  laws  says 
on  page  473 : 

' '  There  is  nothing  hostile  or  contradictory,  therefore,  in  the  acts 
of  Congress  to  the  legislation  of  the  states.  What  the  latter  pro- 
hibits, the  former,  if  the  business  is  found  existing,  notwithstand- 
ing the  prohibition,  discourages  by  taxation.  The  two  lines  of 
legislation  proceed  in  the  same  direction  and  tend  to  the  same 
result.  It  would  be  a  judicial  anomaly,  as  singular  as  indefensi- 
ble,  if  we  should  hold  a  violation  of  the  laws  of  the  state  to  he  a 
justification  for  the  violation  of  the  laws  of  the  Umon.'' 

It  is  further  held  that  the  license  granted  by  the  United  States 
to  carry  on  the  business  of  the  wholesale  liquor  dealer  in  the  par- 
ticular state  named  does  not — although  it  has  been  granted  in 
consideration  of  the  fee  paid — give  the  licensee  power  to  carry 
on  the  business  in  violation  of  the  state  law  forbidding  such  busi- 
ness to  be  carried  on  within  its  limits.  McOuire  v.  Common- 
wealth, 3  Wall.,  p.  387. 

So  that  from  the  highest  court  in  the  land  we  have  the  holding 
that  there  is  nothing  inconsistent  with  taxing  a  business  which 
may  be  prohibited  by  law,  though  the  taxing  of  it  does  not  grant 
it  any  privileges  or  rights,  that  it  gives  it  no  standing,  clothes  it 
with  no  power,  but  merely  taxes  it  as  it  finds  it,  and  that  the  tax- 
ation of  it  tends  to  the  same  end  as  the  prohibitory  law,  to-wit, 
the  lessening  of  the  evils  resulting  from  its  being  carried  on. 

We  think  the  correct  doctrine  is  announced  in  Younghlood  v. 
Sexton,  32  Michigan,  486  (20  American  Reports,  654),  by  Cooley, 
J.  (on  page  668),  in  the  following  language: 

**If  one  puts  the  government  to  a  special  inconvenience  and 
cost  by  keeping  up  a  prohibited  business  or  maintaining  a  nui- 
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sance,  this  fact  is  a  reason  for  discriminating  taxation  against 
him ;  and  if  the  tax  be  imposed  on  the  thing  which  is  prohibited, 
or  which  constitutes  the  nuisance,  the  tax  law,  instead  of  being 
inconsistent  with  the  law  declaring  the  illegality,  is  in  entire  har- 
mony with  its  general  purpose,  and  may  sometimes  be  even  more 
eflPectnal.  Certainly  whatever  discriminations  are  made  in  tax- 
ation, ought  to  be  in  the  direction  of  making  the  heaviest  burdens 
fall  upon  those  things  which  are  obnoxious  to  the  public  interest 
wherever  that  is  practicable." 

Suppose,  for  instance,  in  place  of  pleading  in  this  case,  as  the 
plaintiff  does,  that  he  sold  in  violation  of  the  Rose  county  local 
option  law,  that  he  set  up  the  fact  that  he  sold  to  minors  only, 
and  to  persons  who  were  habitual  drunkards,  could  it  be  said  that 
he  had  no  right  to  make  these  sales,  that  they  were  prohibited 
by  the  state  law  everywhere  in  the  state — and  that  without  a  vote 
by  the  people — and  that  by  reason  of  that  fact  that  the  state  did 
not  jnean  to  tax  it,  that  the  state  had  no  right  to  tax  it?  If  there 
be  any  common  law,  or  other  right  to  engage  in  the  traffic  of  in- 
toxicating liquors  which  the  laws  or  Constitution  of  this  state 
recognize,  that  right  is  certainly  inhibited  and  effectually  done 
away  with  so  far  as  the  sale  to  minors  or  persons  who  are  habitual 
drunkards  are  concerned.  A  person  who  sold  only  to  this  class 
would  not  be  heard  to  say  that  the  imposing  of  the  Dow  t-ax  law 
was  predicated  upon  his  right  to  sell  and  that  this  right  being 
taken  away  the  state  was  inhibited  from  collecting  the  tax.  In 
other  words,  that  his  violation  of  one  law  was  the  bar  or  plea  of 
abatement  to  the  enforcement  of  another.  In  fact,  there  may  be 
good  grounds  for  the  Legislature  enacting  both  laws,  as  it  has 
done,  to  be  operative  at  the  same  time  in  the  same  community. 
These  laws  are  enforced  by  different  officials.  For  instance,  the 
Rose  county  local  option  law  is  enforced  by  the  courts,  the  sheriff, 
prosecutor,  and  city  officials,  mayors  and  police  officers,  while 
the  Dow  tax  assessment  law  is  enforced  by  the  county  auditor 
and  treasurer,  by  the  Auditor  of  State  and  a  bureau  under  the 
office  of  the  food  and  dairy  commissioner.  It  might  be  that  the 
officials  whose  duty  it  was  to  enforce  one  of  these  laws — of  which 
but  recently  we  have  had  such  a  vivid  reminder  in  the  removal 
by  the  Governor  of  the  state  of  the  mayor  of  Newark  because  of 
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his  lax  enforcement  of  law — ^might  be  a  sufficient  rea£(Dn  for  the 
enactment  of  a  tax  law  applying,  as  the  Dow  assessment  tax  does, 
to  all  parts  of  the  state.  In  fact,  the  Legislature  has  recognized 
that  the  liquor  business  is  an  outlaw,  that  it  not  only  creates 
paupers  and  criminals  but  that  through  its  anarchistic  tendencies 
it  paralyzes  the  officers  of  the  law  and  renders  those  of  its  fol- 
lowers who  engage  in  infractions  of  the  law  immune  from  the 
penalties  prescribed  by  these  same  statutes.  The  Legislature  has 
recognized  this  fact  in  the  collection  of  the  Dow  tax,  and  pro- 
vided at  great  expense  to  the  state  a  bureau  under  the  food  and 
dairy  commissioner's  office,  authprized  to  employ  secret  service 
officers  to  go  out  in  every  county  of  the  state  and  ferret  out  those 
engaged  in  the  traffie  who  are  evading  the  payment  of  these  taxes. 

And  again,  as  to  the  enforcement  of  the  county  local  option 
and  other  prohibitory  laws,  the  state  has  especially  authorized 
certain  of  its  officers,  whose  duty  it  is  to  see  that  these  laws  are 
enforced,  to  appoint  special  secret  service  officers  to  ferret  out 
and  assist  the  officers  provided  by  law  in  bringing  the  violators 
of  these  laws  to  justice. 

In  view  of  the  history  and  experience  of  the  officials  of  this 
state  in  dealing  with  the  liquor  problem,  can  any  one  say  that 
the  Legislature  intended  in  the  passing  of  the  Rose  county  local 
option  law,  which  permitted  the  voters  of  a  county  where  the 
sentiment  was  strong  enough  to  make  the  traffic  in  intoxicating 
liquors  illegal  and  unlawful  a  bar  to  the  collection  of  the  Dow 
tax  from  those  who,  in  spite  of  the  law,  because  of  lax  officials,  or 
otherwise,  continue  to  engage  in  the  business?  If  such  be  the 
caae,  all  that  a  county,  where  the  sentiment  was  sufficiently  strong 
in  favor  of  the  liquor  interest  to  prevent  the  enforcement  of  the 
Rose  county  local  option  law  and  to  bring  about  the  election  of 
officials  like  the  sheriff  of  Licking  county,  who  resigned  under 
investigation  by  the  Governor  of  the  state  would  have  to  do  to 
prevent  the  collection  of  the  Dow  tax  would  be  to  call  an  election, 
east  their  ballots  in  favor  of  prohibiting  the  traffic,  let  their  offi- 
cers— like  that  notable  official  did — go  to  sleep  officially,  open  up 
their  dram  shops,  and  plead  the  adoption  of  the  prohibitory  act 
against  the  collection  of  the  tax,  and  both  the  tax  law  and  the 
county  law  prohibiting  the  sale  would  thereby  be  nullified.     The 
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Legislature  certainly  did  not  intend  such  an  anomaly,  and  if  re- 
ports are  true,  there  are  counties  in  this  state  with  just  such  con- 
ditions in  them,  and  in  the  language  of  Judge  Shauck  (on  page 
54,  Conwcll  V.  Sears ,  65  0.  S.)  way  back  in  1901  the  Su- 
preme Court  of  this  state  recognized  the  fact  that  for  half  a  cen- 
tury prior  thereto  a  statute  had  forbidden  throughout  the  state 
the  sale  of  intoxicating  liquors  to  be  drank  upon  the  premises 
where  sold.  Yet,  during  this  time,  the  forbidden  traffic  grew 
much  beyond  the  general  growth  of  the  state. 

Having  this  same  idea  in  mind,  recognized  by  the  makers  of 
our  Constitution,  and  the  Supreme  Court  of  our  state,  the  Legis- 
lature adopted  both  of  these  enactments  so  that  the  evils  result- 
ing from  the  traffic  in  intoxicating  liquors  in  .the  state  might  be 
more  nearly  eradicated  in  place  of  being  increased  and  multiplied. 

The  same  question  has  been  up  in  the  Supreme  Court  of  Ten- 
nessee, and  decided  June  20,  1908,  in  Foster  v.  Speed,  120  Tenn., 
p.  470.     The  first  syllabus  of  the  case  is : 

**A  business  which  is  prohibited  may  be  taxed." 

The  second  syllabus  in  this  case : 

*'Acts  1903,  page  599,  c.  257,  making  the  business  of  retailing 
liquors  a  privilege  and  imposing  a  tax  thereon,  does  not  allow 
sales  where  prohibited,  and  covers  all  sales  whether  legal  or  il- 
legal, and  one  conducting  a  place  for  the  sale  of  liquors  by  retail 
within  four  miles  of  a  school  house  in  violation  of  the  four  mile 
law,  is  liable  for  the  tax;  the  two  statutes  tending  to  effect  the 
prevention  of  the  sale  of  liquor  within  prohibited  territory." 

In  this  case,  the  plaintiff,  T.  J.  Foster,  conducted  a  place  for 
the  sale  of  liquors  by  retail  in  Shelby  county  outside  the  corporate 
limits  of  the  city  of  Memphis,  and  within  four  miles  of  a  school 
house  where  a  school  was  kept.  The  defendant,  Speed,  was  clerk 
of  the  county  court  of  Shelby  county,  and  issued  a  distress  war- 
rant against  Foster  for  the  privilege  tax  imposed  by  the  general 
revenue  laws  of  Tennessee  upon  those  engaged  in  retailing  li- 
quors in  places  like  Shelby  county.  Foster  paid  the  tax  to  pre- 
vent a  sale  of  his  property,  under  the  proceedings  in  that  state, 
and  brought  this  suit  within  thirty  days,  as  was  authorized  by 
statute,  to  recover  said  tax  back. 
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Shields,  J.,  in  passing  upon  the  case  uses  the  same  language 
practically  that  Judge  Shauck  does  in  Conwell  v.  Sears,  65th 
State.     He  says,  referring  to  the  statutes  imposing  the  tax : 

**This  in  express  terms  imposes  the  tax  upon  all  persons  en- 
gaged in  retailing  liquors  in  this  state.  There  is  no  exception  of 
any  person,  place,  or  sale.  It  covers  the  whole  state  and  all 
sales,  whether  legal  or  illegal.*' 


Shauck,  J.,  in  Conwell  v.  Sears,  says : 

**The  provisions  of  the  statutes  for  the  assessment  in  question 
is  found  in  Section  4364-9  of  the  Revised  Statutes,  and  without 
exception  or  limitation  it  provides  for  the  assessment  upon  the 
business  of  traflScking.  The  only  limitation  upon  the  terms  of 
the  statute  is  found  in  the  eleventh  subdivision  of  the  same 
section  which  provides  for  a  remission  of  a  portion  of  the  assess- 
ment when  the  person  against  w^hom  it  is  made  voluntarily  discon- 
tinues the  business,  and  in  the  twentieth  subdivision  it  provides 
for  such  remission  when  there  is  a  compulsory  discontinuance 
of  the  business  resulting  from  the  exercise  of  the  power  of  pro- 
hibiting the  traflSc  which  power  is  therein  conferred.'' 

Shields,  J.,  in  Foster  v.  Speed  bases  his  opinion  upon  the  same 
legal  propositions  announced  by  Shauck,  J.,  in  Conwell  v.  Sears, 
He  says : 

**The  policy  of  the  General  Assembly,  for  many  years,  has 
been  to  regulate,  discourage,  and  limit  the  sale  of  intoxicating 
liquors  in  this  state.  Unmistakable  evidence  of  this  is  found 
in  the  numerous  statutes  prohibiting  sales  of  liquor  on  Sunday 
and  election  day,  and  to  minors  and  students,  those  gradually 
increasing  the  privilege  tax  upon  such  business,  those  prohibit- 
ing sales  within  certain  distances  of  manufacturing  plants,  hos- 
pitals for  the  insane,  and  soldiers'  homes,  etc.,  ♦  •  *  by 
which  the  territory  in  which  liquor  can  be  sold  in  this  state  has 
been  gradually  narrowed  and  limited  until  it  is  now  confined  to 
certain  cities  in  four  out  of  ninety-six  counties. 

**  We  think  in  view  of  this  settled  policy  of  the  Legislature,  and 
the  comprehensive  language  of  the  statute  imposing  the  tax,  that 
it  is  clear  that  it  was  intended  that  it  should  apply  to  all  parts 
of  the  state.  •  *  *  The  two  statutes  when  applied  to  this 
territory,  are  consistent,  and  tend  to  effect  the  same  purpose — 
the  prevention  of  the  sale  of  liquor  therein. ' ' 
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This  is  practically  the  holding  of  our  Supreme  Court  in  every 
reported  case. 

Shauck,  J.,  says  in  Conwell  v.  Sears : 

**  Although  these  municipalities  have  by  ordinance  forbidden 
the  traflSc,  they  have  not  prevented  it." 

Shields,  J.,  in  Foster  v.  Speed,  supra,  further  observes : 

**  The  imposition  of  the  tax  upon  an  outlawed  business  is  often 
more  efficient  in  suppressing  it  than  statutes  making  it  a  criminal 
offense,  because  of  the  greater  certainty  of  the  collection  of  the 
tax  and  the  difficulties  attending  to  prosecution  of  the  misde- 
meanor, and  the  fact  that  the  enforcement  of  the  two  remedies 
is  generally  entrusted  to  different  officers.'' 

He  quotes  from  Judge  Cooley,  in  his  work  on  Taxation  (3  Ed., 

p.  242) : 

**0n  the  other  hand,  one  purpose  of  taxation  sometimes  is  to 
discourage  the  business,  and  perhaps  put  it  out  of  existence." 

We  think  the  reasons  given  by  the  learned  judges  in  these 
cases,  and  the  history  of  the  liquor  traffic  in  this  state  especially 
with  regard  to  the  legislative  enactments  and  the  judicial  deci- 
sions of  the  courts  of  last  resort  rendered  in  reference  thereto, 
imperatively  tend  to  the  reaching  of  but  one  conclusion  in  this 
case,  and  that  is  that  the  Legislature  intended  both  of  these  laws 
as  enactments  tending  to  regulate  the  evils  resulting  from  the 
traffic;  that  they  were  never  intended  by  the  Legislature  to  be 
inconsistent;  that  it  gave  the  people  of  the  county  opportunity 
to  prohibit,  and  that  if  the  sentiment  in  that  county  was  not 
strong  enough  to  enforce  the  prohibitory  law  and  to  prevent 
the  traffic  that  the  Legislature,  by  the  use  of  the  broad  and  sweep- 
ing terms  of  the  Dow  tax  law,  intended  that  the  traffic,  if  carried 
on,  although  in  prohibitory  territory,  should  be  taxed. 

It  will  be  noticed  that  the  Legislature  has,  from  time  to  time, 
increased  the  amount  of  tax,  the  fact  being  made  patent  to  them 
from  sad  experience  that  the  former  taxing  laws  and  regulative 
provisions  of  our  statutes  have  not  been  sufficient  to  curtail  and 
eliminate  the  evils  resulting  from  this  traffic,  but  on  the  other 
hand,  as  observed  by  our  court  of  last  resort,  notwithstanding 
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these  regulative  enactments,  the  evils  resulting  from  the  traffic 
has  constantly  increased.  So  that,  in  the  language  of  Judge 
Minshall  uttered  in  Adler  v.  Whitebeck,  on  pages  558  (1886), 
that  the  traffic  and  its  abuses  have  grown  to  such  proportion  as  to 
justly  alarm  all  who  reflect  upon  the  interest  of  the  state  and 
society,  as  a  part  of  his  opinion  in  that  famous  decision,  are  even 
now  more  patent,  and  the  abuses  more  impending  than  they  were 
in  the  day  that  this  learned  jurist  uttered  these  words. 

The  interest  of  society  demands,  the  welfare  of  our  state  re- 
qtiires,  the  upholding  of  the  dignity  and  majesty  of  our  law,  and 
the  sustaining  of  the  high  position  of  the  office  of  judge  of  our 
courts  renders  it  imperative  that  the  judges  who  interpret  these 
laws  shall  not  be  less  lenient  in  their  interpretation  than  the 
l^islators  were  in  their  enactment,  and  that  the  same  considera- 
tions and  conditions  that  rendered  their  enactment  necessary 
should  now  be  potent  and  efficacious  to  render  their  enforcement 
certain  and  effective. 

Feeling  these  truths  to  be  self-evident  I  feel  constrained  to 
hold,  notwithstanding  the  high  opinion  I  have  for  the  learned 
jurist  who  rendered  the  opinion  in  H<ms  v.  Remick,  that  the 
opinion  rendered  and  the  principles  announced  in  that  case  are 
not  the  laws  of  the  state  of  Ohio,  but  on  the  contrary,  they  are 
diametrically  opposed  to  the  whole  tendency  and  tenor  of  the 
legislation  of  this  state. 

The  court  therefore  holds  that  the  Dow  assessment  tax  may 
be  charged  against  the  business  of  trafficking  in  intoxicating 
liquors  wherever  carried  on  in  this  state  of  Ohio,  whether  the 
traffic  be  forbidden  under  county  or  other  local  option  laws,  and 
that  the  petition  of  the  plaintiff  in  this  case  will  be  dismissed  at 
his  costs. 

Judgment  may  be  entered  accordingly. 
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TH£  LIOtNSING  OF  MECHANICAL  TRADES. 

Ck)mmon  Pleas  Court  of  Franklin  County. 

Edwin  A.  Wolfe  et  al  v.  The  City  op  Columbus  et  al. 

Decided,  May,  1910. 

Licenses — Requirement  of,  from  Plumbers  and  Sewer  Tappers — Fees 
Exacted  Therefor  Are  Not  a  Tax,  When — Reasonable  Regulation  of 
Right  to  Labor — Discrimination  and  the  Creation  of  Favored  Classes 
— Constitutionality  of  a  License  not  Dependent  Upon  Freedom  from 
Abuse  in  the  Matter  of  Its  Issue — Sections  3616  and  3637,  General 
Code. 

1.  The  state  may  subject  an  occupation  to  a  reasonable  regulation  with- 

out interference  with  the  right  to  labor,  provided  only  that  the 
proposed  regulation  is  required  for  protection  of  the  public  inter- 
est or  welfare. 

2.  A  license  exaction  in  a  proper  case  may  reasonably  include  the  cost 

of  issuing  the  license  and  the  necessary  or  probable  expense  of 
inspection  and  regulation;  and  such  an  exaction  will  be  presumed 
to  be  reasonable,  unless  the  contrary  appears  on  the  face  of  the  ordi- 
nance imposing  it  or  is  established  by  proper  evidence. 

3.  The  Columbus  sewer  tappers  ordinance  is  not  open  to  objection  on 

the  ground  that  it  is  unfair  because  of  Interference  with  a  par- 
ticular trade,  nor  is  the  fee  of  $5,  with  the  requirement  that  bond 
be  executed  in  tne  sum  of  $500  to  save  the  city  harmless  from 
negligence  on  the  part  of  the  licensee,  unreasonable  or  excessive. 

4.  But  the  plumbers  ordinance  is  void  for  the  reason  that  it  discrimi- 

nates in  favor  of  master  plumbers  who  had  been  in  business  in  the 
city  of  Columbus  for  ninety  days  previous  to  the  date  of  the  ordi- 
nance, and  also  in  favor  of  journeymen  who  were  residents  of  the 
city  and  had  served  their  apprenticeship  at  the  date  of  the  ordi- 
nance. 

On  February  3,  1908,  the  city  council  of  the  city  of  Columbus 
Ohio,  passed  an  ordinance  *'to  regulate  the  tapping,  construc- 
tion and  repairing  of  sewer  connections  in  the  city  of  Colum- 
bus." This  ordinance  required  each  person  engaged  in  the  trade 
or  occupation  of  sewer  tapping  to  give  a  bond  in  the  sum  of 
$500,  and  to  procure  a  license  costing  $5  per  year,  for  the  pur- 
pose of  engaging  in  the  business  of  sewer  tapping. 
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On  December  13,  1909,  the  city  council  passed  an  ordinance 
** regulating  the  business  of  plumbing"  in  the  city  of  Columbus. 
The  ordinance  provided  that  no  person  should  **work  at  the 
trade  or  occupation  of  plumbing,  either  as  master  or  journey- 
man plumber, ' '  unless*  he  had  procured  a  license  for  that  pur- 
pose. A  journeyman  plumber,  under  the  terms  of  the  ordinance, 
was  required  to  pay  $5  for  a  license  fee,  and  the  ordinance  pro- 
vided that  the  license  could  be  issued  only  to  a  bona  fide  resident 
of  the  city.  The  ordinance  also  provided  that  master  plumbers 
should  enter  into  a  bond  in  the  sum  of  $3,000  conditioned  to  re- 
imburse the  city  for  all  actual  damages  caused  by  any  act  of 
omission  in  plumbing;  and  it  also  required  a  license  fee  of  $50 
from  each  master  plumber,  and  this  license  might  be  renewed 
annually,  upon  the  payment  of  a  fee  of  $25.  Section  9  of  the 
ordinance  provided  that  all  master  plumbers  must  undergo  an 
examination  in  order  to  receive  a  license,  except  master  plumb- 
ers who  had  been  engaged  in  the  business  of  plumbing  in  the 
city  of  Columbus  for  ninety  days  immediately  prior  to  the  taking 
effect  of  the  ordinance.  Those  who  had  been  engaged  as  master 
plumbers  for  said  ninety  days  might  receive  a  license  without 
such  examination,  upon  paying  a  fee  of  $50  and  giving  a  bond 
in  the  sum  of  $3,000. 

The  ordinance  also  created  a  '*  board  of  examiners  of  plumb- 
ers," consisting  of  the  health  oflScer,  the  building  inspector,  and 
three  members  to  be  appointed  by  the  mayor,  one  of  whom  should 
be  a  journeyman  plumber,  and  the  other  two  should  be  master 
plumbers.  The  ordinance  also  provided  certain  compensation 
and  salaries  for  the  members  of  the  board  and  their  employes. 
Certain  penalties  were  provided  for  non-compliance  with  the 
terms  of  the  ordinance. 

Edwin  Wolfe,  and  eleven  other  plumbers,  brought  an  action 
in  the  Court  of  Common  Pleas  of  Franklin  County  to  enjoin 
the  enforcement  of  this  ordinance,  claiming  it  unconstitutional. 
The  petition  avers  that  the  license  fee  was  so  excessive  as  to 
amount  to  a  tax ;  that  the  amount  of  the  bond  was  unreasonably 
high;  that  it  was  unjust,  unfair,  partial,  interfered  with  trade, 
and  encroached  upon  plaintiffs'  right  to  engage  in  a  legitimate 


198  FRANKLIN  COUNTY  COMMON  PLEAS. 

Wolfe  V.  Columbus.  [VoLlO  (N.S.) 

businesB^;  that  it  unlawfully  diseriminates  against  non-resident 
journeyman  plumbers,  and  against  non-resident  master  plum- 
bers?; tiiat  a  journeyman  plumber,  or  master  plumber,  living  in 
oontiguous  villages  could  not  engage  in  such  a  business  in  Co- 
lumbus^ and  that  under  the  conditions  of  the  bond,  many  master 
plumbers  would  be  driven  out  of  buuness.  It  is  claimed  that 
the  ordinaaee  was  unconstitutional  and  void. 
The  case  was  heard  on  the  evidence  before  the  court. 

Jf .  E.  ThraUkiUy  for  plaintiffis,  submitted  the  following  au* 
thonties: 

Section  1,  Article  XIV,  U.  S.  Constitution ;  Sections  1  and  2, 
Article  I,  Ohio  Constitution;  Section  26,  Article  II,  Ohio  Con- 
stitution; Section  5,  Article  XII,  Ohio  Constitution;  4  Wall., 
333,  339;  4  WaU.,  277,  320;  16  Wall.,  113,  114;  98  N.  Y.,  98; 
90  Ky.,  444;  129  Mo.,  163,  176,  177,  178;  13  Fed.,  229;  18 
Kansas,  271;  33  N.  J.  L.,  280,  282;  52  Cal.,  606;  118  U.  S.,  356; 
15  Fed.,  511 ;  State  v.  Gardner,  58  0.  S.,  599,  608,  609 ;  Harmon 
V,  State,  66  O.  S.,  249;  May  v.  Cincinnati,  1  0.  S.,  268,  274; 
Sipe  V.  Murphy,  49  0.  S.,  536;  Glazer  v.  Cincinnati,  31  B., 
243;  Cincinnati  v.  Bryson,  15  0.,  625,  651  (dissenting) ;  Village 
V,  Davis,  10  C.C.(N.S.),62;  Uhrlaub  v.  City,  8  C.C.(N.S.),  505; 
Columbus  V.  Jeffrey,  1  N.P.(N.S.),-265;  State  v,  Harmon,  3 
C.C.(N.S.),399;  State  v.  Gravett,  65  0.  S.,  289,  303;  Brunner 
V.  City,  1  C.C.(N.S.),111;  City  v.  Buechele,  21  C.  C,  429; 
Yensen  v.  State,  7  N.  P.,  18;  Newark  v.  Flatan,  34  B.,  239; 
Flatan  v.  Mansfield,  14  C.  C,  592 ;  Hengst  v.  City,  7  N.  P.,  1 ; 
City  V.  Buechele,  19  C.  C,  127;  2  Cooley  (3d  Ed.),  pp.  1133, 
1137,  1138,  1141,  ei  seq.;  21  Am.  &  Eng.  (2d  Ed.),  783;  25 
Cyc,  611,  612,  617,  N.  34,  604;  Pegg  v.  Columbus,  80  6.  S.,  367; 
Pegg  V.  City,  5  N.P.(N.S.),436,442;  2  Am.  &  Eng.  (2d  Ed.), 
938,  939 ;  Ex  Parte  Hutchinson,  137  Fed.,  949,  950 ;  22  Fed., 
701;  40  Fed.,  615;  50  0.  S.,  599;  Cooley  Con.  Lim.,  240;  86 
Mich.,  576;  49  111.  App.,  60;   19  C.  C,  127. 

E.  L.  Weinland  and  B.  W.  Gerhart,  City  Solicitors,  for  de- 
fendants,  cited: 


NISI  PRIUS  REPORTS— NEW  SERIES.  199 

1910.]  Wolfe  V.  ColumbuB. 

State  V.  Gardner,  58  O.  S.,  599 ;  Singer  v.  Maryland,  8  L.  R. 
A.,  551 ;  Mechamns  v.  Warden,  etc.,  144  N.  Y.,  529  (27  L.  R.  A., 
718) ;  General  Code,  Sec.  3637  (R.  S.,  Sec.  1536-100,  par.  13) ; 
General  Code,  Sec.  3616  (R.  S.,  Sec.  1536-100) ;  Theobald  v. 
State,  10  C.C.(N.S.),536;  State  v.  Hipp,  38  0.  S.,  225 j  Baker 
V.  Cincinnati,  11  0.  S.,  534;  Atkins  v.  Phillips  (Fla.),  10  L.  R. 
A.,  158;  Littlefield  v.  State,  42  Neb.,  223  (28  L.  R.  A.,  588) ; 
VanHook  v.  Selma,  70  Ala.,  361  (45  Amer.  Repts,  85) ;  City 
of  New  Orleans  v.  Duberry,  33  La.  Ann.,  481 ;  39  Amer.  Repts., 
273 ;  Frances  v.  State,  57  0.  S.,  1 ;  State  v.  The  General  Fire 
Extinguisher  Co.  et  al,  8  0.  L.  R.,  number  of  April  18,  1910; 
City  V.  Gas  Co.,  76  O.  S.,  309 ;  Marmet  v.  State,  45  0.  S.,  63 ; 
Morris  v.  Woodbum,  57  0.  S.,  330,  335. 

Rathmell,  J. 

The  plaintiffs  seek  to  enjoin  the  enforcement  of  and  to  have 
declared  unconstitutional  and  void  two  ordinances:  (1)  No. 
24929,  to  provide  for  the  licensing  of  plumbers;  (2)  No.  23564, 
the  licensing  of  sewer  tappers. 

The  first  ordinance  provides  for  a  board  of  examiners  for 
master  and  journeyman  plumbers,  and  exacts  a  license  fee  of 
$50  from  master  plumbers ;  and  $5  from  journeyman  plumbers, 
the  license  being  renewable  annually  for  payment  of  a  fee  of 
$25  by  the  former  and  $5  by  the  latter.  And  it  requires  of 
master  plumbers  the  execution  of  a  bond  of  $3,000,  conditioned 
to  reimburse  the  city  for  actual  damages  caused  by  the  act  of 
the  plumber  to  its  property  and  to  indemnify  it  against  claims 
for  damage,  cost  and  expense  on  account  of  negligence  of  the 
plumber. 

The  second  ordinance  exacts  a  license  fee  of  $5  annually  and 
requires  as  a  condition  a  bond  in  the  sum  of  $500,  conditioned 
that  licensed  party  pay  all  damages  done  by  the  party  to  the 
property  of  the  city  and  to  indemnify  it  against  damages,  cost 
and  exi)en8e  accruing  to  it  in  consequence  of  granting  the 
license,  and  to  restore  to  original  condition  the  streets,  pave- 
ments and  sewer  which  may  be  opened. 
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The  first  ordinance  was  passed  December  13,  1909,  and  went 
in  force  January  1st,  1910;  the  second  was  passed  October  21, 
1907. 

It  is  urged  first  that  the  ordinances  are  passed  for  purpose 
of  revenue  and  not  for  regulation,  and  are  therefore  a  tax  and 
not  a  license. 

The  General  Code  (Sections  3616  and  3637)  has  conferred  on 
the  municipality  the  general  power  to  license  plumbers  and 
sewer  tappers.  The  objections  are  urged  generally  to  the  two 
ordinances  in  question.  For  convenience  we  shall  consider  first 
that  affecting  the  sewer  tappers. 

A  license  exaction  in  a  proper  case  may  reasonably  include  the 
cost  of  issuing  the  license  and  the  necessary  or  probable  expense 
of  inspecting  and  regulating  the  licensed  occupation.  And  the 
exaction  under  the  police  power  will  be  presumed  by  the  courts 
to  be  reasonable,  unless  the  contrary  appears  on  the  face  of  the 
ordinance  imposing  it,  or  it  is  established  by  proper  evidence. 
(25  Cyc,  612.) 

From  the  outside  sewer  department,  last  year,  while  the  present 
ordinance  affecting  sewer  tappers  was  in  force,  the  receipts  from 
122  licenses  at  $5  each  amounted  to  $610;  and  1453  permits  at 
$1  each  yielded  $1,453,  a  total  of  $2,063.  The  cost  of  supervision, 
one  inspector,  clerical  hire  and  the  necessary  books  amounted  to 
$2,090. 

It  does  not  appear  from  the  evidence  that  the  sum  demanded 
of  this  particular  class  of  licenses  exceeds  the  reasonable  expense 
incident  to  issuing  the  licenses  and  permits  and  a  reasonable  com- 
pensation for  a  proper  inspection  and  supervision  of  the  licensed 
business.  And  the  claim  that  the  exaction  is  a  tax  and  revenue 
measure  is  not  well  taken. 

It  is  further  contended  that  the  ordinance  is  unreasonable  in 
that  it  requires  a  bond  of  $500,  conditioned  that  the  licensee 
will  pay  all  damages  inflicted  by  the  party  or  his  agents  on  the 
property  of  the  city ;  and  to  indeninify  the  city  against  damages, 
judgment,  costs  and  expense  which  may  accrue  against  it  in  con- 
sequence of  granting  the  license;  and  agree  to  restore  to  their 
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original  condition  streets,  pavements  and  sewers  which  may  be 
opened  or  disturbed  by  the  party. 

Sewer  tappers  connect  with  the  sewers  in  unpaved  streets  and 
alleys,  and  may  leave  excavation  therein  or  injure  and  clog  the 
pipes  in  their  connections.  The  city  is  responsible  for  the  con- 
dition of  the  streets ;  and  it  is  apparent  that  damages  may  result 
to  the  city's  property,  and  such  liability  may  be  incurred  by  the 
negligence  of  the  licensee.  We  are  unable  to  see  that  it  is  un- 
reasonable that  the  city  be  protected  against  these  matters ;  nor 
can  we  say  the  amount  exacted  is  excessive  in  view  of  the  injury 
which  may  probably  result. 

It  is  also  contended  that  the  ordinance  is  unfair  and  partial 
and  interferes  with  trade  and  plaintiff's  right  to  engage  in  legiti- 
mate employment. 

This  contention  finds  an  answer  well  stated  in  State  v.  Oard- 
Tier,  58  0.  S.,  599,  605,  606.  The  natural  right  to  labor  is  one  of 
the  rights  which  may  be  subject  to  reasonable  regulation.  If  the 
legislation  is  appropriate  to  aeomplish  the  object  sought,  it  can 
not  be  said  that  such  regulation  interferes  with  the  natural  right 
or  unwarrantably  prevents  its  exercise.  The  state  may  subject 
all  occupation  to  a  reasonable  regulation  when  such  regulation 
is  required  for  the  protection  of  public  interests  or  the  public 
welfare. 

This  in  my  judgment  is  not  subject  to  the  objection  urged  in 
the  Gardner  case.  In  the  Gardner  case,  supra,  the  act  under 
consideration  specifically  provided  that  the  licensing  of  one  mem- 
ber of  a  firm  or  the  manager  of  the  corporation  should  satisfy  the 
requirements  of  the  act.  This  was  held  to  operate  unequally. 
Here  there  is  no  such  exemption.  Each  person  engaging  must 
obtain  a  license. 

An  abuse  of  issue  by  the  board  would  not  determine  consti- 
tutionality. I  am  of  opinion  that  the  tappers  ordinance  in 
question  fs  not  open  to  the  objection  here  urged  against  it,  but  is 
valid. 

Coming  now  to  the  consideration  of  the  plumbers  ordinance 
No.  24929.  A  great  many  objections  are  urged  against  it. 
Among  others  that  it  discriminates — ^that  it  arbitrarily  forms  a 
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favored  class  in  violation  of  Section  2  of  the  Bill  of  Rights,  which 
guarantees  equal  protection  and  benefit. 

The  ordinance  provides  among  other  things  for  an  examining 
board  to  examine  master  and  journeyman  plumbers  who  are  ap- 
plicants for  licenses  in  certain  things. 

Section  9  exempts  from  examination  any  master  plumber  who, 
at  the  date  of  the  passage  of  the  ordinance,  had  been  engaged  in 
the  plumbing  business  for  ninety  days  immediately  prior  thereto 
upon  satisfying  the  examiner  that  he  had  been  so  engaged  and 
that  he  had  complied  during  said  period  with  the  former  ordi- 
nances of  the  city  relating  to  plumbers'  licenses;  and  any  jour- 
neyman plumber  who,  at  the  date  of  the  passage  of  the  ordinance, 
had  served  his  apprenticeship  and  was  at  that  time  a  resident 
of  the  city,  on  satisfying  the  board  that  he  had  served  his  ap- 
prenticeship and  was  such  resident. 

This  section  confers  the  privilege  of  obtaining  a  license  with- 
out examination  on  all  master  plumbers  who  inmiediately  prior 
to  the  date  of  the  ordinance  had  been  engaged  in  the  plumbing 
business  in  this  city  ninety  days  and  should  make  a  showing  of 
those  facts.  And  no  matter  how  competent  a  master  plumber 
may  have  been,  if  he  had  not  been  in  said  business  in  Columbus 
ninety  days  prior  to  said  date  he  is  denied  the  privilege  of  obtain- 
ing a  license  without  an  examination.  And  as  to  journeyman 
who  at  the  date  of  the  passage  of  the  ordinance  had  served  his 
apprenticeship  and  was  a  resident  of  the  city  and  should  make 
such  showing  to  the  board,  he  could  have  a  license  without  an 
examination;  but  one  who  had  served  but  was  not  a  resident  at 
that  time  must  be  examined.  This  section  created  a  favored 
class  both  as  to  master  and  journeyman,  arbitrarily  in  violation 
of  said  section  of  the  Constitution.  It  discriminates  in  favor  of 
masters  who  had  been  in  business  here  ninety  days ;  and  of  jour- 
neyman who  at  the  date  of  the  passage  of  the  ordinance  lived 
here.  • 

The  same  principle  of  discrimination  was  held  to  invalidate  a 
statute  providing  for  licensing  engineers  in  the  case  of  Harmon 
V.  State,  66  0.  S.,  249,  254.  Employment  as  an  engineer  for 
three  years  next  prior  to  the  passage  of  the  act,  upon  showing  of 
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the  fact  and  verification  of  employer,  entitled  to  license  without 
examination.  This  provision  was  held  arbitrary  and  unreason- 
able. Here  engagement  in  the  plumbing  business  for  ninety 
days  next  before  the  passage  of  the  ordinance  in  a  certaiii  place, 
affords,  upon  certain  showing,  exemptions  from  examination, 
and  a  license.  It  raises  a  favored  class  in  precisely  the  same 
manner.     I  am  unable  to  distinguish  in  principle. 

But  it  is  claimed  here  that  the  provision  in  the  latter  part  of 
the  section  that  advantage  must  be  taken  of  the  exemption  pro- 
vision within  thirty  days  after  the  ordinance  took  effect,  unless 
prevented  by  sickness  or  unavoidable  cause,  makes  this  an  im- 
practical consideration.  France  v.  State,  57  0.  S.,  1,  is  cited  and 
claimed  as  containing  the  same  principle.  There  if  a  person 
could  present  a  diploma  of  a  proper  kind,  or  was  found  to  be  a 
legal  practitioner,  after  showing,  it  sufficed,  but  such  showing  of 
qualification  appears  to  be  quite  different  from  the  arbitrary  dis- 
tinction of  engaging  in  business  for  a  certain  period  or  that  of 
having  a  residence  at  a  certain  place. 

And  Theobald  v.  State,  10  C.C.(N.S.),  536,  is  cited  in  support 
of  the  contention  that  it  is  too  late  to  make  the  challenge.  The 
exception  was  made  as  to  those  holding  licenses  issued  to  them 
under  a  former  act  exempting  them  from  examination  during  the 
period  covered  by  such  license  first  issued.  That  was  a  tem- 
porary matter  since  by  the  act  they  could  not  renew  their  li- 
censes without  examination  under  the  new  act.  Here  renewal 
could  be  obtained  by  those  who  have  obtained  licenses  (and  the 
record  shows  there  are  some)  without  an  examination.  The 
favor  is  continued  and  the  matter  not  entirely  temporary,  hence  a 
distinction. 

We  think  the  contention  is  not  well  taken  that  plaintiffs  can 
not  be  heard  because  they  might  have  taken  advantage  of  the 
favor  extended  by  Section  9.  If  the  section  arbitrarily  forms  a 
favored  class  of  master  plumbers  and  journeymen,  as  we  have 
noted,  then  the  ordinance  does  not  afford  equal  protection  and 
benefit;  and  it  is  difficult  to  say  whether  the  ordinance  would 
have  been  enacted  independent  of  the  provisions  of  this  section. 
After  the  main  enactment,  the  language  of  Section  9  is  rather 
suggestive  of  condition,  ** Provided,  however,''  etc. 
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Having  reached  the  conclusion  that  the  plumbing  ordinance  is 
invalid  for  reaa||fe  given,  I  deem  it  unnecessary  to  discuss  the 
other  questidSS  raised  as  to  same.  Defendants  enjoined  from 
enforcing  the  plumbing  ordinance  as  prayed  for. 


POCK£T  PICKING  AND  ROBBERY  DISTINGUISHED. 

Common  Pleas  Court  of  Licking  County. 

The  State  op  Ohio  v.  Peter  Streak. 

Decided,  1910. 

Criminal  Law — Conatruction  of  Sections  124S2  and  ItW,  General 
Code,  Relating  to  Robbery  and  Pocket  Picking. 

The  force  contemplated  by  the  statute  relating  to  pocket  picking 
and  robbery  (Section  6818,  Revised  Statutes)  is  the  force  em- 
ployed in  the  commission  of  the  crime,  and  not  the  force  subse- 
quently exerted  in  getting  away. 

J.  R,  Fitzgibbons,  Prosecuting  Attorney,  for  plaintiff. 
Frank  A.  Bolton,  contra. 

Seward,  J.  (orally). 

This  case  is  submitted  to  the  court  upon  a  motion  for  a  new 
trial.  Peter  Strear  was  indicted  by  the  grand  jury  of  this 
oounty  upon  a  charge  of  pocket  picking.  The  motion  for  a 
new  trial  is  because  of  the  fact  that  it  appears  there  might 
have  been  some  force  used  in  taking  this  pocket-book  from 
Wirick,  the  prosecuting  witness.  If  force  was  used,  of  course, 
the  indictment  was  not  good.  It  would  be  robbery,  instead  of 
pocket  picking. 

This  question  was  asked  by  the  prosecutor  of  Wirick,  who 
was  the   prosecuting  witness: 

''Q.  Mr.  Wirick,  what  kind  of  pockets  did  those  trousers 
have  that  you  were  wearing  on  this  day  when  you  say  this  theft 
was  committed?  A.  Side  pockets;  right  down  the  side  of  the 
leg. 
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'*Q.  Was  there  anything  done  to  those  pockets?  A.  Yes, 
sir;    I  had  it  fixed.     Sewed  up. 

**Q.  What  was  done  to  it  by  this  fellow  that  day?  A.  He 
tore  it  down  the  seam.'' 

Now,  J  think  the  force  that  is  mentioned  in  the  statute  as  to 
pocket  picking  and  robbery  is  such  force  as  is  put  in  motion  to 
commit  the  crime,  and  not  the  force  that  is  necessary  to  get 
away.  It  must  be  such  force  as  is  put  in  motion  to  aid  in  the 
commission  of  the  crime.  Of  course,  there  must  be  some  force 
used  in  order  to  get  his  hand  into  the  pocket  and  to  get  the 
pocket-book  out.  There  must  be  some  force,  but  it  can  not  be 
that  kind  of  force  which  is  mentioned  in  the  statute  as  con- 
stituting robbery.  The  force  that  is  used  in  getting  his  hand 
out  is  not  the  force  that  is  contemplated,  as  the  court  views 
that  section  of  the  statute.  Suppose  he  had.  the  pocket-book 
in  his  hand  and  the  defendant  grabbed  it,  and  he  should  only 
use  such  force  as  was  necessary  to  get  away,  that  would  not 
be  the  force  that  is  contemplated  in  that  part  of  the  statute  re- 
lating to  robbery.  The  court  will  overrule  this  motion  for  a 
new  trial,  and  give  the  benefit  of  an  exception. 


QUESTIONS  AS  TO  HOMESTEAD  EXEMPTION. 

Court  of  Insolvency  of  Hamilton  County. 

In  re  Assignment  of  W.  C.  Davies. 

Decided,  June,  1910. 

Exemptions — To  an  Assignor  for  the  Benefit  of  Creditors — Application 
for  Allowance  of.  Not  Too  Late  if  Before  Distr%J)ution— Effect  of 
Possession  hy  Assignor's  Wife  of  a  Homestead  which  8he  has  Aban- 
doned— Residence — Sections  11111  and  11737,  General  Code. 

1.  An  assignor  for  the  benefit  of  creditors  Is  entitled  to  an  allowance 
of  the  value  of  his  exemptions  upon  application  made  at  any  time 
before  distribution. 
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2.  The  fact  that  the  wife  of  the  assignor  possessed  a  homestead  at  the 
time  the  assignment  was  made,  which  she  was  compelled  hy  finan- 
cial stress  to  abandon  pending  the  proceedings  in  the  assignment, 
does  not  bar  the  husband  from  asserting  a  claim  for  homestead 
exemption  subsequent  to  such  abandonment  and  before  distribu- 
tion. 

Warner,  J. 

Heard  on  application  of  assignor  for  $500  in  lieu  of  a  home- 
stead. 

At  the  time  of  the  assignment  the  assignor  was  not  the  owner 
of  a  homestead,  but  his  wife  was.  This  precluded,  at  that  time, 
any  exemption  in  lieu  of  homestead  either  by  the  appraisers  or 
by  the  court.  Subsequently  under  the  stress  of  financial  troubles, 
the  homestead  of  the  wife,  which  seems  to  have  been  mortgaged 
for  its  value,  was  abandoned.  The  wife,  her  household  effects 
being  stored,  took  up  temporarily  an  abode  with  her  husband's 
parents  in  Covington,  Ky.,  while  he  proceeded  to  Cleveland  in 
this  state  seeking  employment.  Upon  this  state  of  facts  it  is  a 
fair  conclusion  that  assignor  is  still  a  resident  of  Ohio.  He  is  in 
this  state  seeking  work.  The  residence  of  the  wife  follows  that 
of  the  husband.  If  he  has  found  employment  in  this  state,  that 
place  is  his  residence.  If  he  is  seeking  a  business  in  this  state, 
he  has  not  lost  his  residence  because  temporarily  permitting  his 
wife  to  remain  at  the  home  of  his  parents  in  Kentucky.  Under 
the  circumstances  shown  by  the  evidence  he  would  remain  a 
resident  of  Hamilton  county  until  he  establishes  a  residence 
elsewhere.  But  his  wife  can  not  properly  be  said  to  have  a 
homestead  except  by  actual  occupancy  thereof  by  herself  or  her 
family. 

Under  the  provisions  of  Section  6348,  Revised  Statutes,  the  as- 
signor by  failing  to  have  property  set  aside  by  the  appraisers  be- 
fore sale,  loses  the  right  to  claim  any  specific  chattels  as  exempt 
but  does  not  thereby  waive  his  exemptions  in  lieu  of  a  home- 
stead if  he  is  or  becomes  entitled  thereto,  which  exemptions 
may  be  awarded  him  in  money  out  of  the  proceeds  of  the  estate 
in  the  hands  of  the  assignee  on  his  application  to  the  court.  Be- 
cause the  statute  evidently  contemplates  that  his  exemptions 
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shall  not  be  included  in  the  assignment  and  the  estate  having 
received  the  benefit  of  a  sale  of  property  that  the  appraisers  were 
by  law  required  to  set  aside  as  exempt  it  should  be  charged  with 
the  amount  of  the  exemption  in  lieu  of  a  homestead  upon  appli- 
cation made  at  any  time  before  final  distribution. 

The  more  difficult  question  still  remains,  and  that  is,  may  the 
assignor  successfully  claim  an  exemption  in  lieu  of  homestead 
where  the  wife  abandons  for  good  cause  her  homestead  existing 
when  the  assignment  is  made.  Such  abandonment  by  the  wife 
and  family  seems  in  this  case  to  have  been  bona  fide  for  suffi- 
cient financial  reasons  and  not  in  collusion  with  the  assignor  to 
obtain  the  allowance  asked. 

In  the  Pelnick  case,  9  N.P.(N.S.),  635,  this  court  held  that 
the  facts  as  to  residence  existing  at  the  time  of  assignment  should 
control.  In  Selders  v.  Lane,  40  0.  S.,  345,  a  levy  by  attachment 
was  sustained  against  a  claim  for  exemption  by  a  debtor  who 
married  after  the  levy.  These  and  other  cases  proceed  on  the 
principle  that  liens  and  rights  once  acquired  and  vested  before 
the  right  to  any  exemption  existed  shall  not  be  abrogated  by 
subsequent  acts  of  a  party  against  whom  the  lien  or  right  exists, 
and  entitle  him  to  the  right  of  exemption  not  his  at  the  time  the 
lien  or  right  vested.  The  requirements  of  the  statute  as  to  the 
right  to  any  exemption  whatever  must  be  distinguished,  from 
the  property  that  may  be,  or  become,  exempt  when  the  right 
exists.  In  the  case  at  bar  the  assignor  at  the  time  of  the  as- 
signment was  entitled  upon  the  facts  tjjen  existing  to  a  home- 
stead, by  himself  or  wife,  and  on  present  facts  is  so  entitled. 
The  homestead  of  the  wife  has  been  abandoned,  and  thus  a 
change  of  facts  as  to  homestead  property  has  come  about. 

Section  5440,  Revised  Statutes,  provides  where  a  homestead 

is  charged  with  liens  that  preclude  an  allowance  of  a  homestead 
and  the  same  is  sold,  an  exemption  in  lieu  of  homestead  shall 

be  awarded  out  of  the  surplus.  If  there  is  no  surplus,  or  if 
same  does  not  amount  to  $500  other  property  may  be  claimed 
and  held  as  exempt.  Carter  v.  Ross,  8  C.  C,  139 ;  In  re  Assign- 
ment of  Knepfle,  4  N.  P.,  213. 

Under  said  Section  5440  the  facts  as  they  exist  when  the  ex- 
emption is  claimed  must  necessarily  control. 
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In  analogy  to  the  provisions  of  said  Section  5440  when  the 
homestead  of  the  wife,  existing  at  the  time  of  the  assignment  of 
the  husband,  is  lost  or  necessarily  abandoned,  before  distribu- 
tion of  the  assigned  estate,  it  would  seem  in  accord  with  the 
liberal  spirit  of  the  exemption  laws  that  the  husband  or  wife  on 
demand  should  be  awarded  the  exemption  in  lieu  of  a  homestead, 
upon  the  facts  as  to  homestead  as  they  exist  at  the  time  demand 
is  made. 

I  think,  therefore,  in  the  case  at  bar  the  homestead  of  the  wife 
having  been  abandoned,  without  collusion  or  fault  on  the  part 
of  the  husband,  the  assignor,  pending  the  proceedings  in  the  as- 
signment case,  and  before  final  distribution,  there  existing  no 
waiver  of  his  exemptions  and  the  assignor  being  at  all  times  a 
resident  of  Ohio,  he  is  entitled  to  an  allowance  of  $500  out  of 
the  funds  in  the  hands  of  the  assignee  in  lieu  of  a  homestead, 
upon  the  facts  as  they  now  exist  which  show  that  neither  the  as- 
signor nor  his  wife  at  this  time  own  a  homestead. 

An  order  may  be  taken  accordingly. 
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CONDUCT  WHICH  DOES  NOT  AMOUNT  TO  UNDUE 

INFLUENCE. 

Common  Pleas  Court  of  Hamilton  County. 

RussEL  M.  Wilder  v.  Prank  H.  Taylor  and  Frank  H.  Simp- 

SON,  Executors  op  the  Last  Will  and  Testament  op 

Laura  C.  Taylor,  Deceased,  et  al. 

Decided,  July,  1910. 


WUU — Request  as  to  Disposition  to  be  Made  of  Property  Devised  Abso- 
lutely— Conduct  which  Influenced  the  Testatrix,  but  Which  toas 
,  offoinst  Interest  and  Did  Not  Amount  to  Undue  Influence, 

1.  It  is  competent  for  a  testator  to  make  a  request  as  to  the  disposition 

of  property  devised  by  him  absolutely,  and  the  request  may  be 
made  in  the  form  of  a  letter  enclosed  with  the  will,  instead  of 
being  incorporated  in  the  will  itself;  and  the  fact  that  such  a  re- 
quest was  made  can  not  be  regarded  as  an  exercise  of  undue  in- 
fluence over  the  devisee  when  she  came  in  turn  to  devise  the  prop- 
erty. 

2.  Persons  who  advised  a  devisee  to  follow  the  request  of  her  testa- 

tor in  disposing  of  the  property  devised,  and  in  giving  such  ad- 
vice acted  against  their  own  interests,  can  not  be  regarded  as  hav- 
ing exercised  an  undue  Influence  over  the  devisee  in  the  making  of 
her  own  will;  and  the  fact  that  they  subsequently  took  a  different 
view  of  the  matter  does  not  change  the  character  of  their  original 
action. 

Joseph  W.  O'Hara,  for  plaintiff. 

Maxwell  &  Ramsey  and  Kitiredge,  Wilby  &  Stimson,  contra. 

Swing,  J. 

In  this  case,  which  is  a  case  for  the  contest  of  a  will  on  the 
ground  of  nndne  influence,  a  verdict  sustaining  the  will  wa« 
instructed  by  the  court  At  the  close  of  the  evidence,  for  the  rea- 
son, as  it  appeared  to  the  court  at  the  time,  that  there  was  no 
evidence  tending  to  show  that  the  will  in  question  was  induced 
or  caused  to  be  executed  as  it  was  through  undue  influence. 

After  having  read  the  brief  of  counsel  for  the  plaintiff  and 
considering  the  case  with  care,  I  am  still  of  the  opinion  that 
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there  is  no  evidence  in  the  ease  tending  to  show  undue  influence. 

The  testatrix,  Laura  C.  Taylor,  deceased,  received  the  title 
to  the  property  involved  in  the  will  in  this  case  by  will  from  her 
husband,  Henry  W.  Taylor.  He  devised  his  property  to  her 
absolutely;  but  he  wrote  a  letter  addressed  to  her,  which  he 
enclosed  in  an  envelope  with  his  will,  requesting  her,  if  she 
deemed  it  proper  to  do  so,  to  devise  the  property,  part  to  her 
own  children  by  a  former  marriage  and  part,  two-thirds,  to  his 
own  relatives. 

When  the  will  was  opened  after  the  death  of  Henry  W.  Taylor, 
this  letter  was  found  with  it,  and  was  read  by  Laura  C.  Taylor 
and  by  her  read  to  her  children.  She  was  greatly  disturbed  in 
mind  by  the  request  made  in  the  letter  and  conferred  with  her 
children  about  it,  and  particularly  with  Frank  H.  Taylor,  her 
son,  in  whose  judgment  she  had  great  confidence  and  in  whom 
she  confided  in  other  matters.  Frank  H.  Taylor  advised  her  to 
carry  out  the  request  which  her  husband  had  made,  as  a  matter 
of  duty,  thinking  and  telling  her  that  her  own  mind  would  be 
better  satisfied  by  so  doing  than  by  disregarding  the  wish  of  her 
husband.  Both  Frank  H.  Taylor  and  the  other  children  are 
persons  of  superior  intelligence  and  fine  character. 

In  the  course  of  several  years  she  and  Frank  H.  Taylor  had 
a  good  deal  of  correspondence  on  the  subject.  She  had  a  strong 
desire  to  leave  all  or  most  of  the  proi)erty  to  her  children,  and 
she  also  felt  a  strong  obligation  and  duty  to  regard  the  wish 
expressed  by  her  husband  from  whom  the  property  came.  Fi- 
nally a  will  was  written  for  her  by  Frank  H.  Taylor  in  accord- 
ance with  the  wishes  of  her  husband  as  expressed  in  his  letter 

a  will  carefully  read  and  considered  and  well  understood  by  her 
as  her  letters  clearly  show. 

Mrs.  Taylor  was  a  woman  of  superior  intellect,  very  clear  mind, 
and  of  delicate  conscience.  She  finally  reached  the  conclusion 
with  the  approval  of  Frank  H.  Taylor  and  without  the  dis- 
approval, so  far  as  appears,  of  any  of  her  other  children,  to  fol- 
low her  husband's  wish  as  I  have  said.  She  said  in  one  of  her 
letters  that  if  she  failed  to  do  so,  she  would  feel  it  *'a  stain  on 
her  honor. ' '    The  conflict  in  her  mind  between  her  sense  of  duty 
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and  her  desire  to  leave  the  property  to  her  children  is  apparent 
from  all  her  letters. 

Frank  H.  Taylor  himself  acted  with  entire  conscientiousness  in 
the  matter  and  against  his  own  interest  and  the  interest  of  her 
other  children  without  dissent  from  any  of  them.  None  of  her 
children  have  made  contest  of  the  will.  The  will  itself  recites 
that  she  read  it  to  her  children  and  executed  it  with  their  ap- 
proval. 

The  plaintiff,  a  grandchild,  after  the  lapse  of  nearly  four 
years  from  the  time  of  the  probate  of  the  will  and  a  few  days 
before  his  right  of  action  would  have  been  barred  by  lapse  of 
time,  he  having  been  a  minor  when  the  will  was  .admitted  to  pro- 
bate, brought  this  suit  to  contest  the  will. 

I  think  it  can  not  be  questioned  that  the  husband  had  a  right 
to  make  the  request  he  did  in  his  letter  to  his  wife.  Bequests 
as  to  the  disposition  of  property  devised  absolutely  are  often  made 
in  wills  themselves.  They  are  made  by  the  persons  whose  prop- 
erty is  disposed  of  by  the  will.  Such  persons  could  dispose  of 
their  property  as  they  saw  fit  in  Ohio,  but  sometimes  the  testator 
contents  himself  with  a  request  not  intended  to  be  binding.  I 
do  not  know  of  any  reason  why  the  testator  might  not  make  such 
a  request  by  letter  accompanying  the  will  as  well  as  in  the  will 
itself.  I  think  I  recall  some  cases  in  which  the  testator  after 
having  made  his  will  has  before  his  death  verbally  requested 
certain  things  to  be  done  by  his  legatees  or  devisees.  I  am  not 
able  to  see  that  such  a  request  which  the  testator  had  a  right  to 
make  cauld  be  deemed  the  exercise  of  undue  influence.  I  am  not 
able  to  see  the  force  of  such  contention. 

Laura  C.  Taylor  asked  and  had  a  right  to  ask  the  advice  of 
her  children  as  to  the  course  that  she  should  pursue.  They  had 
a  right  to  give  their  honest  advice.  They  gave  it  in  this  case 
against  their  interests,  and  the  views  of  her  children  and  es- 
pecially of  Frank  H.  Tavlor,  with  whom  she  most  conferred,  con- 
curred with  her  own  view,  notwithstanding  the  reluctance  with 
which  she  adopted  that  view.  It  was  with  her  a  question  be- 
tween her  desires  towards  those  for  whom  she  had  great  natural 
affection  and  her  sense  of  duty.    She  finally  decided  according 


212  HAMILTON  COUNTY  COMMON  PLEAS. 

■  I        »^^»^—        »—  .IMMI  ■■■■111.!.    M^  ^^^— ^^^— ^—i ^^— ^^^^— ■  ■  ■         ■  ^       — -  M  I         ^i^i^^^^^^^M     I  II  M  ^^-^■^^^^^—1 ^^M^—  ■  M^i»^^— 

.     Wilder  V.  Taylor  et  al.  [Vol.10  (N.S.> 


to  her  sense  of  duty.  I  can  not  see  that  the  conclusion  could  be 
said  in  any  way  to  have  been  contrary  to  her  own  free  will.  She 
may  have  been  over-conscientious  about  it.  She  may  have  had 
scruples  that  would  not  have  appealed  to  another  mind  with  a 
conscience  less  delicate  than  hers.  It  appears  from  the  whole 
correspondence,  I  think,  that  the  conclusion  she  reached  was 
more  satisfactory  to  her  mind  than  a  contrary  conclusion  would 
have  been.  If  she  was  influenced  in  reaching  that  conclusion 
by  her  conferences  with  Prank  11.  Taylor  and  her  other  children 
and  by  his  or  their  advice  conscientiously  given,  still  that  would 
not  seem  to  me  to  be  undue  influence  depriving  her  of  free 
agency. 

It  is  true,  as  urged  by  counsel  for  the  plaintiff  in  his  brief, 
that  fraud  is  not  necessary  in  all  cases  to  constitute  undue  in- 
fluence.    But  it  is  said  in  Redfield  on  M^ills,  Vol.  1,  p.  510 : 

**  Fraud  and  undue  influence  are  so  nearly  synonomous  that  it 
will  not  be  important  to  enter  into  the  distinction  or  possible 
distinctions  between  them,  since  the  result  of  either  must  be  the 
same  upon  the  testamentary  act." 

It  is  said  in  a  note  on  the  same  page : 

**Many  of  the  cases  have  labored  over  the  distinction  between 
fraud  and  undue  influence.  The  latter  is  undoubtedly  the  more 
extended  term  and  includes  a  great  number  of  cases  to  an  al- 
most indefinite  extent  and  affording  the  means  to  accomplish  its 
purposes  which  are  not  included  *'in  the  former,  so  that  while 
undue  influence  embraces  fraud,  fraud  by  no  means  embraces 
every  species  of  undue  influence  since  it  is  quite  supposable  one 
may  really  exercise  a  degree  of  influence  over  the  testaor  in  pro- 
ducing the  testamentary  act  which  upon  very  just  grounds  is 
fairly  entitled  to  be  considered  extreme  and  unreasonable  either 
in  character  or  degree  without  its  being  really  fraudulent;  all 
such  things  are  unquestionably  in  a  general  sense  to  be  regarded 
as  undue ;  but  it  must  be  left  to  the  sound  discretion  of  the  tryers 
whether  it  really  had  proceeded  to  the  extent  of  virtually  over- 
coming free  agency  and  so  reaching  that  point  which  the  law 
denominates  as  undue  in  the  sense  of  avoiding  a  will.'* 

But  in  this  case  no  influence  was  brought  to  bear  by  which 
Frank  H.  Taylor  or  any  of  the  children  of  Laura  C.  Taylor  in- 
duced the  will  in  their  favor.     There  is  not  the  slightest  trace  of 
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anything  wrong  or  selfish  in  their  conduct;  it  was  wholly  un- 
selfish and  given. with  a  due  regard  for  their  mother's  peace  of 
mind,  by  which  t  mean  the  quietness  of  her  sensitive  conscience. 
It  was  advice  conscientiously  given  at  her  request  and  was  ac- 
cording to  her  own  conscientious  views. 

No  case  has  been  cited  to  me  and  I  know  of  no  case  in  which 
such  advice  from  child  to  parent  at  the  parent's  request  has  been 
held  undue  influence.  One  may  think,  in  considering  it,  that  he 
might  not  have  given  such  advice  if  he  had  been  asked ;  that  he 
would  have  been  less  unselfish;  that  he  would  have  felt  war- 
ranted in  giving  advice  that  would  have  been  for  his  own  interest 
rather  than  against  him;  but  I  can  not  think  that  such  differ- 
ence of  opinion  as  to  whether  advice  other  than  that  given 
might  have  been  warranted  in  reason  or  conscience,  could  be 
held  to  tend  to  prove  undue  influence. 

Usually  there  is  something  wrongful  implied  in  the  term 
** undue  influence,"  something  in  some  degree  wrongful.  We 
read  in  such  connection  of  force,  coercion,  deceit,  misrepre- 
sentation, flattery,  excessive  importunity,  the  exercise  of  the  will 
of  the  strong  over  the  weak,  something  undue;  but  whatever 
may  be  taken  to  be  the  whole  meaning  of  undue  influence,  I  can 
not  think  that  there  could  be  said  to  be  undue  influence  where  a 
woman  of  clear  mind  and  delicate  conscience  feels  an  obilgation 
upon  one  hand  to  respect  the  expressed  wish  of  her  husband  relat- 
ing to  his  own  blood  kin,  and  on  the  other  hand  feels  a  strong 
natural  desire  to  benefit  her  own  children  of  another  marriage, 
and  takes  the  advice  of  her  children  and  with  their  advice  and 
approval  decides  to  respect  her  husband's  wishes. 

That  Prank  H.  Taylor  and  the  other  children  may  seem  now 
to  have  changed  their  views  or  feelings  about  the  matter  can 
not  affect  it.  There  is  some  evidence  tending  to  show  some 
change  of  view  or  feeling  upon  their  part  caused  by  con- 
troversies that  have  arisen  in  the  administration  of  the 
estate ;  but  whether  the  change  of  view  or  feeling  is  a  result  of 
such  controversies  or  simply  of  reflection  upon  their  own  inter- 
ests and  duties,  I  do  not  see  that  it  can  aid  the  contention  that 
there  was  undue  influence  in  the  execution  of  the  will. 

The  motion  for  a  new  trial  will  therefore  be  overruled. 
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TAXABUTY  OF  PROPERTY  LEASED  BY  A  CHURCH  TO  A 

CHURCH  POR  CHURCH  PURPOSES. 

Common  Pleas  Ck)urt  of  Hamilton  County. 

The  First  New  Jerusalem  Society  op  Cincinnati  v.  Charles 

C.  Richardson,  Auditor,  et  al. 

Decided,  July,  1910. 

TaxcUion — Exemption  of  Church  Property— Construction  of  Section  2  of 
Article  XII  of  the  State  Constitution,  and  of  Section  5S49,  General 
Code. 

Property  owned  by  a  church,  which  leases  it  for  a  substantial  rental 
to  another  church  to  be  used  exclusively  for  church  purposes,  is 
exempt  from  taxation  under  the  laws  of  Ohio. 

Colon  Schott,  for  plaintflf. 
Hunt,  Bettman  &  Merrell,  contra. 

Bromwell,  J. 

This  is  an  action  brought  by  the  plaintiff,  alleging  that  it  is  a 
religions  society  duly  incorporated  under  the  laws  of  Ohio  solely 
for  religious  purposes;  that  it  is  the  owner  of  certain  property 
at  the  southwest  corner  of  Fourth  and  John  streets  in  Cincin- 
nati; that  upon  said  property  it  has  wected  a  house  and  build- 
ings that  are  necessary  for  the  proper  occupancy,  use  and  enjoy- 
ment as  a  place  of  public  worship;  that  said  premises  are  not 
leased  or  otherwise  used  with  a  view  to  profit,  and  the  said  house 
and  buildings  and  the  grounds  attached  thereto  were,  at  the  time 
complained  of  and  still  are,  used  exclusively  for  public  worship, 
and  that  plaintiff  has  the  right  to  own,  hold,  use  and  enjoy  said 
premises  and  every  part  thereof,  free  from  any  and  all  taxation. 
That  defendant,  Charles  C.  Richardson,  was  the  auditor  of 
Hamilton  county;  that  said  auditor  placed  said  property  upon 
the  tax  duplicate  of  said  county  in  the  name  of  the  plaintiff  for 
taxation  in  the  years  1906  and  1907  without  notice  to  the  plaint- 
iff, contrary  to  its  rights  and  contrary  to  law,  and  delivered  said 
duplicate  to  said  treasurer  for  collection  of  taxes  against  the 
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plaintiff;  that  said  treasurer  placed  said  property  on  the  for- 
feiture list  and  had  offered  the  same  for  sale,  and  that  defendant, 
Thomas  W.  Ryan,  purchased  said  property  at  forfeiture  sale 
and  has  received  a  deed  from  the  auditor  conveying  the  same  to 
him. 

The  said  property  was  afterward  placed  on  the  tax  duplicate 
in  the  year  1908  in  the  name  of  said  Thomas  W.  Ryan,  and  that 
the  said  auditor  delivered  such  duplicate  to  the  said  treasurer 
for  collection  of  taxes  against  the  plaintiff's  property  so  stand- 
ing in  the  name  of  said  Thomas  W.  Ryan,  and  that  said  treasurer 
is  about  to  proceed  to  collect  taxes  thereon. 

Plaintiff  prays  for  a  temporary  restraining  order  enjoining 
said  auditor  from  placing  said  property  on  the  tax  duplicate  for 
the  year  1909 ;  and  enjoining  the  treasurer  of  said  county  from 
collecting  taxes  on  the  said  property  now  on  the  tax  duplicate, 
and  upon  final  hearing  for  a  perpetual  injunction ;  that  the  ac- 
tion of  said  treasurer  in  selling  said  property  at  forfeiture  sale 
be  set  aside,  the  plaintiff's  title  be  quieted  as  to  all  claims  of  de- 
fendant, Ryan,  and  that  said  Ryan  be  forever  barred  from  hav- 
ing or  claiming  any  of  the  rights  in  said  premises,  and  for  such 
other  and  further  relief  as  seems  reasonable  and  equitable. 

To  this  petition  the  defendants,  Richardson  and  Roth,  auditor 
and  treasurer  respectively,  of  Hamilton  county,  Ohio,  have  filed 
their  answer,  admitting  that  the  plaintiff  is  a  religious  society 
incorporated  under  the  laws  of  Ohio  solely  for  religious  pur- 
poses ;  that  it  is  the  owner  of  the  premises  described  in  the  peti- 
tion ;  also  all  the  allegations  in  the  petition  concerning  the  erec- 
tion of  a  house  and  buildings  upon  said  premises,  and  that 
said  house  and  buildings  are  necessary  to  the  proper  occu- 
pancy, use  and  enjoyment  of  said  premises  as  a  place  of  public 
worship ;  that  the  said  house  and  buildings  and  the  ground  at- 
tached thereto  were,  at  the  time  of  the  acts  complained  of  in  the 
petition,  and  still  are,  used  erclusively  for  public  worship ;  they 
also  admit  that  said  property  was  placed  by  said  auditor  upon 
the  tax  duplicate  of  said  county,  and  that  said  duplicate  was  de- 
livered to  the  said  treasurer  as  alleged;  that  said  treasurer 
placed  said  property  on  the  forfeiture  list,  had  the  same  offered 
for  sale  and  struck  it  off  to  the  said  Ryan,  to  whom  a  deed  there- 
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for  was  afterwards  delivered  by  said  auditor;  that  said  prop- 
erty was  afterward  put  on  the  tax  duplicate  of  1908  in  the  name 
of  Thomas  W.  Ryan,  and  that  the  said  auditor  delivered  said  du- 
plicate to  the  treasurer  of  said  county  for  the  collection  of  taxes 
against  plaintiff's  said  property  so  standing  in  the  name  of  the 
said  Ryan  on  the  tax  duplicate  of  1908,  and  that  said  treasurer 
is  about  to  proceed  to  collect  taxes  thereon. 

Defendants  further  say  that  the  plaintiff  does  not  occupy  the 
premises  described  in  the  petition;  but  that  during  the  years 
1906,  1907  and  1908,  for  which  said  property  was  put  upon  the 
tax  duplicate  as  described  in  the  petition,  and  at  the  present 
time  the  plaintiff  leased  and  does  still  lease  to  the  Christian 
Catholic  Apostolic  Church,  which,  during  the  time  mentioned  in 
the  petition  did  and  does  now  occupy  said  premises  under  a 
tenancy  from  month  to  month,  and  during  all  of  said  periods 
had  paid  and  still  does  pay  to  the  plaintiff  a  monthly  rental  of 
seventy  dollars  ($70),  which  plaintiff  during  all  of  said  periods 
has  received  and  still  does  receive  for  the  rental  of  said  premises ; 
and  that,  therefore,  said  premises  are  leased  or  used  by  plaintiff, 
and  during  all  of  said  tax  periods  were  leased  or  used  with  a 
view  to  profit,  and  defendants  pray  for  a  dissolution  of  the  tem- 
porary injunction  and  dismissal  of  the  plaintiff's  appeal  and  for 
all  other  and  further  relief  in  the  premises. 

Simply  stated,  the  sole  question  submitted  to  the  court  is  prac- 
tically this: 

**Is  property,  owned  by  one  church,  leased  for  a  substantial 
rental  to  another  church,  and  used  exclusively  by  the  latter  for 
church  purposes,  exempt  from  taxation  under  Ohio  lawT' 

This  is  a  question  which  is  absolutely  novel  in  Ohio,  and  which 
after  a  careful  examination  of  the  statutes  and  decisions  in  other 
states,  seems  to  be  presented  for  th^  first  time,  as  I  have  found 
nothing  in  the  text-books,  nor  in  the  decided  cases  which  help  to 
answer  it. 

Article  XII,  Section  2  of  the  Constitution  of  Ohio,  provides : 

"Laws  shall  be  passed  taxing  by  uniform  rule  •  •  •  all 
real    •     •     •     property  according  to  its  true  value  in  money, 
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•  •  •  but  •  •  •  houses  used  exclusively  for  public  wor- 
ship   *     •     •     may  by  general  laws  be  exempt  from  taxation.'' 

Acting  under  the  authority  of  this  section  of  the  Constitution, 
the  Legislature  passes  Section  2732  of  the  Revised  Statutes,  read- 
ing as  follows : 

**The  following  property  shall  be  exempt  from  taxation;  first, 

•  •  •  houses  used  exclusively  for  public  worship,  the  books 
and  furniture  therein  and  grounds  attached  to  such  buildings 
necesasry  for  the  proper  occupancy,  use  and  enjoyment  of  the 
same,  and  not  leased  or  otherwise  used  with  a  view  to  profit." 

The  difficulty  in  the  present  case  is  in  construing  the  section 
of  the  statute  just  cited,  and  there  are  three  distinct  classes  of 
cases  in  which  the  same  question  of  what  is  meant  by  exempting 
buildings  used  exclusively  for  religious  purposes,  namely : 

1st  Where  the  owner  of  the  property  is  a  church,  but  the 
tenant  is  not  one  of  the  exempted  classes. 

2d.  Where  the  owner  is  not  one  of  the  exempted  classes,  but 
the  tenant  is  a  church,  land 

3d.  Where  one  church  is  the  owner  and  another  church  the 
tenant  of  the  property. 

Numerous  cases  have  been  decided  upon  the  first  and  second  of 
these  classes,  but  none  directly  upon  the  third  class  so  far  as  I 
have  been  able  to  discover. 

In  construing  statutes  which  relate  to  exemptions  from  taxa- 
tion, the  almost  universal  rule  is  one  of  two  constructions.  A  few 
examples  will  illustrate : 

Stahl  v.  Association,  54  Kas.,  542 : 

Syl.  1.  **Any  person  or  corporation  claiming  immunity  from 
the  common  burdens  of  taxation  which  should  rest  equally  upon 
all,  must  bring  himself  or  itself  clearly  within  the  exemption; 
and  hence,  a  provision  creating  an  exemption  from  taxation  must 
be  construed  strictly. ' ' 

United  Brethren  v.  Commissioners,  115  N.  C,  497 : 

**The  general  rule  is  liability  to  taxation,  and  that  all  property 
shall  contribute  its  share  to  the  support  of  the  government  which 
protects  it." 
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In  re  Swigert,  119  111.,  83  : 

Syl.  2.  *'A11  laws  exempting  property  from  taxation  will  be 
subjected  to  a  direct  construction  by  the  courts  when  called  upon 
to  enforce  them  and  hence,  nothing  will  be  held  to  come  within 
the  exemption  which  does  not  clearly  appear  to  be  so,  and  all 
reasonable  intendments  will  be  indulged  in  favor  of  the  state.'' 

Syl.  3.  **As  all  property  is  presumably  subject  to  taxation,  a 
claim  for  exemption  as  to  a  piece  or  class  of  property  must  be 
shown  by  clear  and  satisfactory  proof.'' 

Redemptorist  Fathers  v.  Boston^  129  Mass.,  178,  page  180: 

**It  is  in  no  case  to  be  assumed  that  the  law  intends  to  release 
any  particular  property  from  this  obligation;  and  no  such  ex- 
emption can  be  allowed,  except  upon  clear  and  unequivocal  proof 
that  such  release  is  required  by  the  terms  of  the  statute.  If  any 
doubt  arises  as  to  the  exemption  claimed,  it  must  operate  most 
strongly  against  the  party  claiming  the  exemption." 


The  Citicinnati  College  v.  the  State,  19  O.,  115 : 
**A11  exemptions  from  taxation  should  be  strictly  construed." 

Cincinnati  v.  Lewis,  Auditor,  66  O.  S.,  57 : 

**If  this  conclusion  were  doubtful,  it  would,  nevertheless,  be 
required  by  the  established  rule  that  all  exemptions  from  taxa- 
tion are  to  be  strictly  construed." 

Mundy  v.  Van  Hoose,  104  Ga.,  297 : 

**  Exemptions  are  made,  not  to  favor  the  individual  owners  of 
property,  but  in  the  advancement  of  the  interests  of  the  whole 
people.  Exemption,  being  the  exception  to  the  general  rule,  is 
not  favored ;  but  every  exemption,  to  be  valid,  must  be  expressed 
in  clear  and  unambiguous  terms,  and  when  found  to  exist,  the 
enactment  by  which  it  is  given  will  not  be  enlarged  by  construc- 
tion, but,  on  the  contrary,  will  be  strictly  construed." 

Exeter  Academy  v.  Exeter,  58  N.  H.,  307 : 

**It  will  never  be  assumed  that  the  government  intended  to 
release  any  part  of  the  property  entitled  to  its  protection  from 
the  burden  incident  to  such  protection,  and  it  is  the  duty  of  those 
who  assert  that  claim  to  show  it  in  language  which  can  admit  of 
no  other  conclusion;  and  where  doubt  arises  as  to  the  meaning 
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of  the  language  used  which  it  is  claimed  confers  exemption,  it 
will  be  construed  most  strongly  against  those  who  maintain  the 
exemption." 

Yale  IJmversity  v.  New  Haven,  71  Conn.,  329 : 

**The  Legislature  ordinarily  intends  its  laws  to  apply  to  all 
equally;  it  does  not  intend  to  grant  privileges  to  select  indi- 
viduals. So  when  exceptions  or  special  privileges  are  claimed 
under  a  statute,  this  ordinary  or  presumptive  intention  in  en- 
titled to  weight  according  to  the  circumstances,  in  ascertaining 
the  actual  intention  expressed  by  the  language  used." 

Eoge  V.  Railroad,  99  U.  S.,  348-354: 

Syl.  1.  **The  power  of  a  Legislature  of  a  state  to  exempt  par- 
ticular parcels  of  property  of  individuals  or  of  corporations  f  roia 
taxation  •  *  •  has  been  asserted  in  several  cases  by  this 
court." 

Syl.  2.    **But  though  this  power  is  recognized,  it  is  accom- 
panied with  the  qualification  that  the  intention  of  the  Legis!a 
ture  to  grant  immunity,  must  be  clear  beyond  a  reasonable 
doubt." 

Syl.  3.  **It  can  not  be  inferred  from  uncertain  phrases  or 
ambiguous  terms.  *  *  •  If  a  doubt  arises  as  to  the  intent 
of  the  Legislature,  it  must  be  solved  in  favor  of  the  state. ' ' 

The  most  recent  cases  decided  by  our  Supreme  Court  in  which 
this  question  of  construction  has  been  announced  is  that  of  Wat- 
terson  v.  Halliday,  11  0.  S.,  150,  at  p.  169 : 

"While  we  do  not  apply  strict  rules  of  construction  in  cases 
where  religious,  charitable  and  educational  institutions  seek  ex- 
emptions, we  think  such  right  to  exemption  should  appear  in  the 
language  of  the  Constitution  or  statute  with  reasonable  certainty, 
and  not  depend  on  their  doubtful  construction. ' ' 

Page  171 : 

**It  is  manifest,  from  the  carefully  worded  language  of  these 
provisions  (referring  to  the  exemption  clause  of  the  statute), 
that  the  Legislature  intended  to  place  strict  limitations  upon 
exemptions,  and  great  caution  has  been  exercised  in  the  terms 
expressed,  so  that  the  right  of  exemption  conferred  would  not  be 
abused  or  unduly  enlarged,  and  such  restrictions  are  essential  to 
a  fair  and  equitable  sharing  in  the  burdens  of  taxation." 
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I  think  that  a  well  drawn  distinction  may  be  made  between  the 
exemptions  claimed  of  property  used  for  religious,  educational 
and  benevolent  purposes  exclusively  and  that  used  by  individuals 
or  corporations  for  other  purposes,  and  that  while  the  Legisla- 
ture is  held  to  a  strict  accountability  that  it  shall  not  exempt 
property  from  its  burden  of  taxation,  except  as  authorized  by  the 
Constitution  of  the  state,  courts  in  construing  such  legislation 
should,  in  the  language  of  one  of  the  cases  above  cited  and  of 
numerous  others  not  referred  to  above,  endeavor  to  ascertain 
the  intention  of  the  Legislature  in  granting  exemptions  within 
the  constitutional  authority  vested  in  it;  and  that  not  a  severe 
or  absolutely  strict  rule  of  construction  should  be  applied  as  to 
such  exemption  of  religious,  charitable  and  educational  institu- 
tions as  to  other  objects,  and  that  the  policy  and  spirit  of  the 
law  should  be  considered  by  the  court  in  determining  In  any 
particular  instance  whether  the  Legislature  intended  such  ex- 
emption. 

It  will  be  noted  that  there  are  two  particularly  important 
words  in  the  clause  exempting  church  property;  these  are  the 
words  ^^used'^  and  ^* exclusively,''  The  mere  fact  thajt  a  church 
owns  property,  whether  it  derives  an  income  from  it  or  not,  does 
not  create  the  exemption.  It  must  first  of  all  be  used;  secondly, 
it  must  be  used  exclusively.  The  mere  fact  of  ownership  alone 
without  these  other  requisites  referred  to,  give  no  claim  to  ex- 
emption, nor  does  it  make  any  difference  whether  the  income  of 
the  property  is  applied  to  religious  purposes  or  otherwise,  where 
the  church  has  leased  a  portion  of  its  property  for  secular  pur- 
poses. This  fact  is  sustained  by  numerous  cases  in  all  the  states 
which  have  statutes  similar  to  our  own;  thus, 

Benevolent  Society  v.  Kelly,  28  Oregon,  173 : 

Syl.  2.  **  Under  this  section  the  test  of  the  exemption  is  the 
use  of  the  property  itself,  and  not  the  application  of  the  income 
derived  from  it. ' ' 

Stahl  V.  The  Association,  54  Kas.,  542: 

Syl.  2.  **A  dwelilng-house  owned  by  the  association,  which 
was  devised  to  it  for  the  exclusive  purpose  of  education  is  not 
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exempt  from  taxation,  under  the  provisions  of  the  charter  of 
the  association,  if  not  used  exclusively  for  religious  or  educa- 
tional purposes,  although  the  house  is  rented  to  a  tenant  who  pays 
rent  therefore  and  such  rent  is  appropriated  by  the  association 
exclusively  for  the  purpose  of  education.'* 

Page  549 : 

*'"When  its  real  estate  is  rented  to  a  tenant,  or  its  funds  in- 
vested in  other  property  for  profit,  or  loaned  at  interest,  the  prop- 
erty thus  rented  or  invested  or  loaned,  will  be  liable  to  taxation, 
as  much  as  any  other  property  that  is  rented  or  invested  or  loaned 
no  matter  in  whose  hands  it  might  be.  *'  (Citing  Cincinnati  Col- 
lege V.  State,  19  0.,  110) . 

Vail  V.  Beachy  10  Kas.,  214 : 

Syl.  **A  dwelling-house  in  Lawrence  owned  by  the  diocese  of 
the  Episcopal  Church  and  used  by  the  Bishop  exclusively  as  a 
residence  is  not  exempt  from  taxation. ' ' 

Page  216 : 

**It  is  only  property  that  is  used  exclusively  for  religious  and 
other  designated  purposes  that  is  exempt.  In  this  case  the  prop- 
erty is  used  as  any  other  dwelling,  and  the  use  is  not  distinguish- 
able from  that  of  the  residence  of  any  other  Christian  pastor  or 
Christian  gentleman." 

Methodist  Episcopal  Church  v.  Chicago,  26  111.,  482,  at  page  487 : 

**The  meaning  of  this  law  is,  as  applied  to  religious  buildings 
and  furniture,  that  they  must  be  used  directly  for  sacred  and 
not  for  secular  purposes.  It  is  not  enough  that  the  profits  and 
income  of  the  secular  uses  are  to  be  applied  to  sacred  purposes. 
When  money  is  made  by  the  iise  of  the  building,  that  is  profit, 
no  matter  to  what  purpose  that  money  is  applied. ' ' 

Mulroy  v.  Churchmen  et  al,  60  Iowa,  717 : 

Syl.  **  Where  the  title  to  forty  acres  of  land  was  held  in  trust 
for  a  religious  body,  but  the  land  w^as  not  used  for  religious  pur- 
poses, except  that  about  one-half  acre  in  a  corner  was  used  as  a 
burying  ground,  held,  that  only  one-half  acre  so  used  was  exempt 
from  taxation." 

OerTce  v.  Purcell,  25  0.  S.,  249 : 

**Por  the  purposes  of  taxation  there  is  a  marked  distinction  be- 
tween the  property  appropriated  for  the  support  of  public  w^or- 
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ship  and  that  which  is  appropriated  as  a  place  of  public  worship. 
The  exemptions  authorized  are  not  of  such  houses  as  may  be  used 
for  the  support  of  public  worship,  but  of  houses  used  exclusively 
as  places  of  public  worship. 

'*Nor  does  it  seem  to  us  that  the  question  as  to  whether  par- 
sonages are  taxable  or  not  depends  upon  their  proximity  to  the 
church  edifice.  On  the  contrary  that  question,  in  our  opinion, 
is  to  be  determined  by  the  direct  and  immediate  use  to  which 
they  are  applied. ' ' 

Chapel  of  Good  Shepherd  v.  Boston,  120  Mass.,  212,  at  page  214: 

*'But  the  rooms  let  by  the  plaintiff  to  tenants,  receiving  the 
usual  rate  of  rent,  were  clearly  not  occupied  by  the  corporation- 
or  its  officers  for  religious  purposes,  within  the  meaning  of  the 
tax  act. "     (Rooms  in  the  building  belonging  to  the  plaintiff  were 
rented  out  to  lodgers  at  a  nominal  rent. ) 

Watterson  v.  Hallidayy  11  0.  S.,  150,  at  page  173: 

*  *  The  exemption  is  not  of  such  houses  as  may  be  used  for  th^ 
support  of  public  worship,  but  of  houses  used  exclusively  as 
places  of  public  worship.'' 

In  a  few  of  the  decided  cases  in  states  having  statutes  prac- 
tically the  same  as  our  own,  the  fact  that  it  is  the  use  of  the  prem- 
ises without  reference  to  the  ownership  that  creates  the  exemp- 
tion is  clearly  and  positively  announced. 

St.  Mary's  College  v.  Crowell,  10  Kas.,  442,  at  page  449: 

*  *  It  is  solely  the  use  of  the  property  which  determines  whether 
the  property  is  exempt  or  not. ' ' 

Washhuni  College  v.  Commissioners  of  Shawnee  County,  8  Kas., 
344:. 

''It  makes  no  difference  who  owns  the  property  nor  who  uses 
it.  Property  used  exclusively  for  educational  purposes  whoever 
may  own  it  or  whoever  may  use  it  is  exempt.  Property  not  used 
exclusively  for  educational  purposes  (if  otherwise  taxable),  is 
not  exempt,  whoever  may  own  it  or  whoever  may  use  it.  And 
this  must  be  direct  and  immediate  and  not  indirect  or  removed/* 

Cemetery  Assn  v.  Assessors,  37  La.  An.,  32,  at  page  36  (under 
a  provision  of  the  constitution  of  Louisana  exempting  **all  places 
of  hurisiV')— Held: 
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'*The  law  eoncerns  itself  exclusively  with  the  quality  and  use 
of  the  property  and  not  at  all  with  its  ownership  or  disposition. 
So  long  as  it  retains  the  character  of  a  'place  of  burial,'  it  mat- 
ters not  who  owns  it,  how  often  it  may  change  hands  nor  at  what 
prices — ^as  a  'place  of  burial,'  it  remains  exempt." 

Academy  v.  Irey,  51  Neb.,  751,  at  757 : 

**It  is  the  exclusive  use  of  the  property  which  determines 
its  exempt  character.  If  it  is  devoted  exclusively  to  educational 
purposes,  it  is  not  liable  to  taxation,  unless  such  use  is  not  di- 
rect but  remote. ' ' 

Academy  v.  Bolder,  80  6a.,  164 : 

*'When  the  tax  officer  goes  forth  to  search  for  taxable  prop- 
erty, all  which  he  finds  employed  in  the  ordinary  uses  of  common 
life,  unless  it  belongs  to  the  public,  he  is  to  regard  as  taxable. 
When  exemption  is  claimed  he  is  not  to  look  for  persons,  natural 
or  artificial,  nor  for  ideal  beings,  but  for  real  visible  things,  for 
places  of  religious  worship,  etc. » '     •     •     * 

Ci7icinnaii  College  v.  the  State,  19  0.,  115 : 

*  *  As  we  have  before  intimated,  the  law  applies  to  property  as 
it  finds  it  in  rise  and  not  to  what  may  be  done  with  its  accumula- 
tions in  future." 

Mundy  v.  Van  Hoose,  104  Ga.,  297,  at  p.  300 : 

'*The  mere  fact  that  this  or  that  property  is  a  place  of  religious 
worship  *  •  •  is  not  sufficient  to  establish  the  exemption 
allowed  by  law,  but  it  must  also  appear  that  such  property  is  not 
used  for  purposes  of  private  or  corporate  profit  or  income ;  nor 
is  it  incumbent  Upon  the  tax  officer  to  take  accounts  with  the  per- 
son or  persons  in  charge  of  said  property  to  ascertain  whether 
the  income  exceeds  the  expenditures  made  by  such  person  or  per- 
sons in  connection  with  such  property.  If  it  appear  that  the 
property  is  used  for  purposes  of  private  or  corporate  income,  the 
exemption  does  not  attach.  As  we  have  seen  it  is  the  use  made  of 
the  property  and  not  the  use  made  of  the  income,  from  which  its 
taxability  or  non-taxability  must  be  determined." 

Exeter  Academy  v.  Exeter,  58  N.  H.,  308 : 

**The  fact  that  the  Legislature  ignored  ownership  and  made 
use  the  test,  shows  unmistakably  that  they  recognized  the  essen- 
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tial  distinction  between  the  two  and  fixed  the  latter,  in  prefer- 
ence to  the  former,  as  the  basis  of  exemption.  •  •  *  The 
law  applies  to  the  property  as  it  finds  it  in  use,  and  not  to  what 
may  be  done  with  its  accumulations.''  (Citing  Cincmnnti  Col- 
lege V.  the  State,  19  0.,  110.) 

r.  M,  C.  A.  V.  Mayor,  44  Hun.,  106 : 

**It  was  not  intended  that  certain  sections  of  the  statutes, 
providing  that  the  exemption  from  taxation  of  buildings  used 
for  the  purposes  therein  specified  should  not  apply  to  any  build- 
ing or  premises  in  the  city  of  New  York,  unless  the  same  shall  be 
exclusively  used  for  such  purposes,  and  exclusively  the  property 
of  a  religious  society,  but  it  was  intended  thereby  to  give  the 
exemption  to  such  building  or  premises  as  should  be  exclusively 
devoted  to  one  or  the  other  of  the  purposes  therein  specified, 
whether  the  property  was  owned  by  a  religious  corporation  or 
not.'' 

Practically  all  of  the  above  authorities  and  decisions  apply  to 
a  case  where  the  church  is  the  owner  of  the  property,  and  the 
tenant  does  not  belong  to  the  exempted  classes. 

The  decisions  are  not  so  numerous  in  the  second  class  of  cases 
where  the  owner  is  not  among  the  exempted  classes  and  the 
occupant  of  the  property  is,  and  the  decisions  are  difficult  to 
reconcile  and  are  frequently  directly  in  conflict.  While  not  in- 
volved in  this  particular  case  at  bar,  I  feel  justified  in  referring 
to  several  of  them. 

State  V.  Bell,  45  N.  W.  Rep.,  615 : 

Syl.  1.  *'The  mere  use  and  occupancy  of  premises  for  educa- 
tional purposes  by  a  school  or  seminary  under  a  lease  from  the 
owner  thereof,  do  not  entitle  him  to  claim  the  benefit  of  the  statu- 
tory exemption  from  taxation." 

Syl.  2.  **The  exemption  allowed  by  the  statute  relates  only 
to  such  property  as  the  society,  corporation  or  trustees  of  such 
institutions  of  learning  would  be  bound  to  pay  taxes  on  as  owner, 
but  for  such  exemptions. ' ' 

Black  V.  the  City  of  Brooklyn,  51  Hun.,  581 : 

Syl.  1.  *' A  church  edifice  erected  and  used  for  the  purposes  of 
religious  worship  and  subsequently  sold  under  a  judgment  of 
foreclosure  to  a  party,  who  for  a  time  during  which  certain  taxes 
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were  levied  upon  the  property,  allows  it  to  be  used  for  public 
worship,  is  not  entitled  to  exemption  from  such  taxes,  nor  can 
the  purchaser 'maintain  an  action  to  have  such  taxes  declared 
void." 

Syl.  2.  '  *  The  law  was  intended  to  benefit  church  societies  and 
incorporations ;  and  as  no  religious  society  can  be  benefited  by  the 
exemption  from  taxation  of  the  property  in  the  hands  of  a  pri- 
vate individual,  he  can  not  maintain  an  action  to  have  the  taxes 
declared  void." 

Page  582 : 

**The  plaintiif 's  claim  for  exemption  for  this  property  is  based 
upon  the  statute  which  exempts  from  taxation  *  every  building 
•  •  •  for  public  worship. »  •  •  •  The  statute  quoted  was 
not  made  for  this  plaintiff.  If  he  can  successfully  invoke 
its  provisions  to  secure  immunity  from  taxation  for  the  prop- 
erty in  question,  then  any  private  property  hired  out  and 
used  for  educational  or  religious  purposes  will  escape  taxa- 
tion for  the  same  reason.  Such  never  could  have  been  the 
intention  of  the  Legislature,  and  the  statute  is  not  fairly 
susceptible  of  such  interpretation.  The  law  was  intended  to  bene- 
fit church  societies  and  incorporations,  and  seminaries  of  learn- 
mg. 

People,  ex  rel  Rorke,  v.  AssessorSy  32  Hun.,  457 : 

Syl.  **The  relators  being  the  owners  of  a  house  and  lot  in  the 
City  of  Brooklyn,  leased  the  same  to  the  Board  of  Education  of 
the  said  city  to  be,  and  the  same  was  used  as  a  public  school. 
Held,  that  the  words  ** school  house"  refers  only  to  such  build- 
ings, with  the  sites  upon  which  they  are  situated,  as  the  district 
would  have  been  compelled  to  pay  a  tax  upon  as  owner,  had  it 
not  been  for  the  exemption  created  by  the  statute. 

Page  459 : 

**The  owner  of  land  is  liable  to  taxation.  If  he  leases  it  for  a 
public  school  it  is  not  a  school  house  within  the  meaning  of  our 
school  laws.  The  lessees  claim  no  exemption  and  they  use  the 
building  as  a  school.  The  lessor  is  liable  as  owner,  the  use  of  it 
by  the  lessee  did  not  create  an  exemption  in  his  favor  •  •  • 
The  Board  of  Education  hire  a  building  and  pay  the  value  of  its 
use  and  occupation.  The  owner  would  get  from  the  treasurer  by 
exemption  the  tax  in  addition  to  the  value  of  the  premises." 

The  Church  of  the  Epiphany  v.  Raine,  21  0.  L.  B.,  page  181. 
Judge  Shroder  said ; 
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**The  plain  and  ordinary  meaning  of  the  phrase,  'houses  used 
exclusively  for  public  worship'  can  not  be  otherwise  expressed 
than  it  is  in  the  statute — it  means  houses  that  are  so  used.  Is 
there  any  inference  to  be  drawn  by  the  context  of  this  statute, 
that  it  was  intended  thereby  to  make  a  further  condition ;  that  it 
must  be  owned  as  well  as  used  ?  Now  an  examination  of  this  Sec- 
tion 2732  will  disclose  that  in  its  discretion  the  Legislature  classi- 
fies property  in  three  heads:  property  exempt  by  reason  of  its 
user ;  property  exempt  by  reason  of  its  ownership ;  property  ex- 
empt because  it  is  used  by  its  owner." 

Howell  V.  Philaddphm,  8  Phila.,  280: 

Syl.  **  Property  leased  by  a  religious  congregation  for  pur- 
poses of  stated  religious  worship,  is  by  act  of  April  16,  1838,  ex- 
empt from  taxation. ' ' 

The  act  referred  to  is  given  on  page  281  as  follows: 

**  *A11  churches,  meeting  houses,  or  other  regular  places  of 
stated  religious  worship  *  *  •  of  burying  grounds  belonging 
to  any  religious  congregation  *  *  *  be  and  the  same  are  here- 
by exempted  from  all  and  every  county,  road,  city,  burrough, 
poor  or  school  tax.' 

'  *  It  may  be  assumed  that  the  object  of  the  act  was  to  aid  and 
encourage  religious  worship.  It  embraces  the  well  known  and 
recognized  classes — churches  and  meeting  houses ;  and  then,  that 
all  mav  be  included  the  ancient  and  modern,  the  established  and 
those  that  may  be  established,  are  embraced  in  the  general  clause. 
*  *  •  The  plain,  obvious  and  natural  reading  of  the  act 
would  seem  to  include  all  places  consecrated  to  regular,  stated 
religious  worship,  without  exception  of  any  kind.  But  it  is  said 
that  'private  property'  rented  to  a  congregation  for  religious  pur- 
poses is  not  within  the  spirit  and  meaning  of  the  act,  although  it 
fulfill  all  the  requirements  of  the  language  of  the  act.  In  other 
words,  a  congregation  can  not  claim  any  benefit  from  the  act,  it 
must  own  the  building.  I  can  not  thus  view  its  spirit  and  mean- 
ing. It  is  not  in  the  words,  nor  can  it  be  extracted  from  them 
by  any  known  rules  of  interpretation." 

The  two  cases  which  follow  approach  nearest  to  the  case  at  bar, 
the  statute  in  each  case  being  practically  identical  with  that  in 
this  state.  The  first  is  that  cited  by  plaintiff  in  its  brief  and  re- 
lied upon  by  it  as  decisive  of  the  question,  namely : 
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■ 
Scott  V.  Society  Russian  Israelites,  59  Neb.,  571 : 

Syl.  **  Property  used  directly,  immediately  and  exclusively  for 
religious  purposes  is  exempt  from  taxation,  without  regard  to 
the  question  of  absolute  ownership.'* 

Page  573,  Section  2,  Article  I,  Chap.  77,  Complied  Statutes 
of  Nebraska  declares: 

**The  following  property  shall  be  exempt  from  taxation  in  this 
state.  •  •  •  Second,  such  other  property  as  may  be  used  ex- 
clusively for    •     •     •     religious  purposes    •     •     •. 

''The  language  of  the  provisions  quoted  is  plain.  There  is 
exempted  from  taxation  all  property  used  exclusively  for  relig- 
ious purposes.  It  is  the  exclusive  use  for  the  purposes  named 
which  determines  whether  the  property  is  subject  to  the  burden 
of  taxation  or  not.  •  •  •  To  hold  that  a  religious  society 
must  be  the  absolute  owner  of  the  property  occupied  or  used  by 
it  exclusively  for  church  purposes  to  create  the  exemption  would 
be  to  inject  words  into  the  constitution  and  statutes  which  are 
not  therein  written.     This  we  have  no  power  to  do. " 

In  the  case  last  cited  the  tax  was  assessed  against  the  lessee  of 
the  premises  and  not  against  the  owner  or  lessor. 

The  only  remaining  case  to  which  I  shall  call  attention  is  that 
of  The  Sisters  of  Charity  v.  Detroit,  9  Mich.,  94.  In  this  case 
there  was  a  divided  court  two  holding  that  the  property  in  contro- 
versy was  exempt  from  taxes  and  two  that  it  was  not.  The  facts 
are  more  similar  to  those  in  the  present  case  than  in  any  other 
decided  case  to  which  my  attention  has  been  called. 

Syl.  1.  **The  statutes  exempt  from  taxation  *such  real  estate 
belonging  to'  library,  benevolent,  charitable  and  scientific  insti- 
tutions, *as  shall  actually  be  occupied  by  them  for  the  purposes 
for  which  they  were  incorporated.'  Certain  real  estate  was 
deeded  to  a  church  in  fee,  *to  the  end  that  they  might,  from  time 
to  time,  as  they  should  deem  necessary,  erect  thereupon  any  build- 
ings, or  improvements  suitable  for  ecclesiastical,  literary  or 
benevolent  purposes, '  and  was  leased  to  the  Sisters  of  Charity  for 
thirty  years,  at  a  nominal  rent,  for  charitable  purposes,  and  was 
actually  occupied  for  such  purposes.  Whether  the  premises, 
while  held  and  occupied  under  this  lease,  are  exempt  from  taxa- 
tion under  the  statute  as  'real  estate  belonging  to  the  Sisters  of 
Charity,  Queref*  " 
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The  facts  in  this  ease  are  as  follows : 

The  Church  of  St.  Ann,  owners  of  the  real  estate  involved, 
leased  it  tD  the  Bishop  of  Detroit  by  a  perpetual  lease ;  the  latter 's 
successor  leased  the  same  land  to  the  Sisters  of  Charity  for 
thirty  years,  the  latter  to  pay  all  taxes  and  a  nominal  rent.  The 
Church  of  St.  Ann  was  a  religious  organization  and  the  Sisters  of 
Charity  were  engaged  in  assisting  persons,  and  especially  chil- 
dren and  orphans  suffering  from  disease,  necessity  or  infirmity. 
The  church  accepted  the  lease  of  the  premises  with  the  condition 
that  they  were  to  be  used  * '  for  the  purpose  of  keeping  and  main- 
taining thereon  during  said  term  of  thirty  years  an  orphan  asy- 
lum and  gratuitous  school  for  poor  and  destitute  children." 

The  court  divided  equally  on  whether  the  property  was  exempt. 
Chief  Justice  Martin  favoring  the  exemption,  said  at  page  95: 

'  *  Were  the  property  which  is  the  subject  of  this  assessment  ac- 
tually occupied  by  the  corporation  of  St.  Ann's  Church,  as  it  is 
now  occupied  by  these  complainants,  it  would  I  think,  be  most 
clearly  exempt  from  taxation. ' ' 

Piige97: 

''The  statute  must  not  be  read  without  a  recognition  of  the 
fact  that  the  land  having  an  owner  of  the  fee,  may  be  possessed 
by  one  having  an  interest  less  than  the  fee,  which  is  dominated 
*  real  estate. '  The  *  real  estate '  is  exempted ;  and  this  exemption, 
although  attached  to  the  land,  is  a  personal  privilege;  for  we 
can  not  conceive  of  exemption  except  as  a  personal  benefit,  or  a 
subject  of  exemption  without  ownership.  *  •  •  The  benefit 
is  not  bestowed  upon  the  land,  but  upon  persons;  the  land  or 
real  estate  therein,  being  the  subject,  the  person  the  object." 

Page  98 : 

'  *  Now  the  policy  of  this  exemption  act  is  too  evident  to  require 
discussion.  It  was  to  relieve  these  incorporations  from  the  bur- 
den of  taxation  on  property  used  for  the  purpost»  of  their  organi- 
zation, but  not  such  as  might  be  occupied  for  other  purposes." 

Page  99 : 

**Now  had  the  corporation  of  St.  Ann's  Church  actually  or  by 
its  servants  and  employes  occupied  this  property  for  the  purpose 
of  keeping  and  maintaining  thereon  an  orphan  asylum  and  gratu- 
itous school  for  poor  and  destitute  children,  it  would  be  exempt 
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•  •  *.  How  is  the  case  changed  by  the  fact  that  the  Sisters  of 
Charity  occupy  it  for  such  benevolent  purposes,  the  property 
having  been  from  the  first  designated  to  such  or  the  like  uses? 

•  •  •  Had  the  church  employed  them  as  servants  or  agents  to 
conduct  this  benevolent  enterprise,  the  property  would  not  have 
been  assessable ;  and  can  it  be  held,  upon  equitable  or  legal  prin- 
ciple, that  because  a  gratuitous  lease  was  given  by  the  church,  in- 
stead of  gratuitous  service  offered  by  the  sisters,  the  benefit  of  the 
exemption  is  taken  from  the  proprty  ?  •  •  •  If  we  hold  the 
property  subject  to  taxation  under  the  facts  of  this  case,  we  in- 
sist upon  the  severest  construction  of  language,  in  opposition,  a,s  I 
think,  to  the  true  meaning  of  the  letter,  and  to  the  equity  and 
spirit  of  the  law." 

Judge  Campbell  takes  the  opposite  view  on  page  101 : 

*'By  the  terms  of  the  law  all  property  7wt  expressly  exempted 
therefram  is  subject  to  taxaton.  And  any  exemption  claimed 
must  come  plainly  within  the  meaning  of  the  statute. '  * 

Page  102  : 

*  *  No  one  ever  imagined  that  a  tax  sale  could  be  made  of  a  mere 
leasehold,  or  that  it  could  be  taxed  as  real  estate.  This  tax  is  on 
the  land,  and  includes  the  whole  estate.  It  is  very  clear  that  this 
does  not  belong  to  the  complainants.  And  the  statute  can  not  be 
made  by  any  construction,  to  exempt  what  does  not  belong  to 
them,  and  furnishes  no  means  of  reaching  any  such  case.  The 
fact  that  the  lessees  pay  but  a  nominal  rent  beyond  taxes  can 
make  no  difference,  for  the  statute  does  not  exempt  property  on 
any  such  ground,  and  the  case  of  complainants  would  be  the  same 
if  they  paid  rent." 

Let  us  suppose  a  case  that  instead  of  leasing  this  property  to  a 
congregation  differing  from  the  lessor  with  the  lessee,  the  plaintiff 
in  this  case  should  after  moving  out  of  its  former  church  prop- 
erty, have  established  therein  a  mission  of  its  own  denomination, 
and  the  building  had  continued  to  be  used  by  this  mission  ex- 
clusively for  religious  purposes,  and  let  us  suppose  further  that 
the  collections  or  contributions  taken  up  in  said  mission  were 
transmitted  to  and  became  the  property  of  the  parent  church; 
in  a  word,  these  contributions  would  be  a  source  of  income  to  the 
latter,  but  can  there  be  any  doubt  in  such  a  case  that  the  property 
80  used  by  the  mission  would  be  exempt?     How  then  can  any 
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diflferent  rule  apply  where  the  denomination  lessor  and  lessee 
differ  ?  The  edifice  is  used  exclusively  for  church  purposes.  The 
fact  that  its  owner  happens  to  be  a  church  gives  no  occasion  to 
enlarge  the  statute  or  read  into  it  anything  that  the  Legislature 
did  not  see  proper  to  incorporate.  If  it  had  been  intended  that 
the  exemption  should  apply  only  in  cases  where  the  church  is  not 
only  used  exclusively  for  church  purposes,  but  that  the  owner 
should  itself  be  the  church  occupant,  the  Legislature,  by  appro- 
priate language  could  have  so  enacted.  The  language  of  the  act 
is  clear,  and  following  the  numerous  decisions  which  have  held 
that  it  is  the  use  and  not  the  ownership,  nor  the  manner  in  which 
the  income  is  disposed  oi  that  forms  the  ground  of  the  exemp- 
tion, I  find  for  the  plaintiff  and  allow  the  injunction  prayed  for. 


LIABILITY  OP  A  SURETY  UNDER  A  CONTRACT  WHICH 

HAS  BEEN  ASSIGNED. 

Ck)mmoii  Pleas  Court  of  Franklin  County. 

Walter  P.  Albery  et  al  v.  Ned  A.  Thompson  et  al. 

Decided,  May  18,  1910. 

Contracts — Assignment  of  lAaMlity  of  Surety  Passes  to  Assignee, 
When — Cases  Where  Future  Conduct  of  the  Obligee  May  or  May 
Not  Make  the  Obligor  Liable,  Distinguished, 

If  a  contract  is  assignable,  and  its  execution  by  assignees  of  the  maker 
can  work  no  hardship  to  the  surety  or  change  the  character  of  his 
suretyship,  the  liability  of  the  surety  passes  with  an  assignment 
of  the  contract  and  becomes  binding  in  the  hands  of  the  assignee. 

Beem,  for  plaintiffs. 


John  B.  Horst,  for  Black. 

Rogers,  J. 

The  case  stands  on  a  demurrer  by  Black,  one  of  the  defend- 
ants, to  the  petition.  The  petition  shows  that  three  persons  as 
partners  in  March,  1908,  entered  into  a  written  agreement  with 
the  defendant,  Thompson,  whereby  the  former  for  certain  prices 
to  be  paid  by  the  latter  were  to  furnish  him  the  output  of  their 
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creamery,  known  as  the  Groveport  Creamery,  for  a  year  begin- 
ning April  1,  1908;  that  Black  for  a  consideration  bound  him- 
self as  surety  for  the  faithful  performance  of  the  contract  by 
Thompson;  that  before  the  1st  of  April,  1908,  one  of  the  parties 
withdrew  from  the  firm  and  assigned  all  his  interest  to  the  re- 
maining partners  who  succeeded  to  the  business  and  performed 
this  part  of  the  above  contract  with  Thompson,  but  the  defend- 
ant defaulted  in  payment  for  the  output,  or  at  least  for  a  part 
of  it,  and  the  succeeding  partners,  plaintiffs  herein,  sue  Thomp- 
son on  the  contract,  and  Black  on  his  contract  of  suretyship  or 
guaranty.  To  this  petition  Black  demurs  generally,  and  the 
point  made  is  that  his  was  a  special  guaranty,  and  the  withdrawal 
of  the  retiring  partner  before  anything  was  furnished  under  the 
contract  worked  a  revocation  of  the  guaranty. 

The  question  raised  is  not  easy  of  solution.  However,  I  have 
reached  the  .conclusion,  after  much  research,  that  the  case  turns 
on  the  question  as  to  whether  the  principal  contract  was  as- 
signable, so  as  to  compel  Thompson,  if  it  were  assigned  by  the 
partners,  in  whole  or  in  part,  and  thereafter  performed  by  the 
assignees  or  successors,  to  perform  his  part,  or  to  make  claim 
against  him  for  the  breach.  If  the  principal  contract  were  as- 
signable, I  am  convinced  that  the  liability  of  the  surety,  if  his 
contract  was  intended  to  pass  with  the  assignment,  passed  along 
with  the  original  contract  and  was  a  binding  contract  in  the 
hands  of  the  assignees.  But  if  the  original  contract  could  not 
be  assigned,  then  the  surety  obligation  would  not  pass. 

The  original  transaction  was  a  private  contract  between  two 
parties,  to  furnish  the  principal  defendant  the  output  of  their 
factory  for  one  year  on  certain  terms.  The  general  rule  is  that 
such  contracts  are  assignable  (4  Cyc,  20,  and  cases).  There  are 
exceptions,  as  therein  stated,  but  the  case  before  us  does  not 
come  within  any  of  such  exceptions.  See  page  22,  supra,  and 
cases.  It  is  laid  down  in  2  Current  Law,  147,  that  ''where  the 
guaranty  is  of  a  contract  already  made  which  is  definite  in  ex- 
tent and  amount,  unless  the  contrary  appears  to  be  the  intention 
of  the  parties,  it  is  assignable  along  with  the  principal  debt.'' 
In  support  of  the  foregoing  proposition  the  case  of  Am.  Bond  cfe 
T.  Co.  V.  B.  <fe  0.  8.  W.  B.  Co.,  124  Fed.,  866,  is  cited,  the  sylla- 
bus  of  which  is : 
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**1.  The  rule  settled  by  the  Supreme  Court  is  that  a  contract 
by  which  one  party  became  obligated  to  the  other  is  assignable 
by  the  latter,  unless  there  is  something  in  the  terms  or  nature 
of  the  contract  which  evidences  an  intention  of  the  parties  that 
it  should  not  be  assignable." 

The  case  shows  that  receivers  of  a  railroad  made  a  contract 
with  a  contractor  for  certain  betterments  of  the  road,  and  took 
a  bond  from  the  contractor  for  the  performance  of  the  contract, 
and  thereafter  on  a  sale  of  the  road  by  the  court,  assigned  the 
contract  and  bond  to  the  purchaser;  and  it  was  held  that  the 
assignment  was  valid,  and  vested  the  assignee  with  the  right  to 
maintain  an  action  on  the  bond.  The  third  proposition  of  the 
syllabus  is: 

**3.  The  fact  that  the  bond  of  the  contractor  was  a  contract 
of  guaranty  did  not  render  its  assignment  by  the  obligees  in- 
valid, since  it  was  a  guaranty  of  the  performance  oi  a  contract 
already  in  existence,  and  the  terms  of  the  obligation  were  not 
changed,  nor  the  surety's  liability  increased  by  the  assignment." 

In  the  above  case  many  ,of  the  authorities  are  reviewed,  and 
the  conclusion  is  reached  that  the  guaranty  is  not  a  special 
guaranty,  but  general.  The  case  is  also  persuasive  because  de- 
cided by  the  Court  of  Appears,  Sixth  Circuit.  The  guaranty  in 
the  case  before  us,  like  the  American  Bonding  case,  is  of  a 
contract  already  made,  and  within  the  knowledge  of  the  guaran- 
tor at  the  time  he  signed  the  contract.  It  is  also  definite  as  to 
amount  and  extent,  namely,  the  output  of  the  factory  for  the 
period  of  one  year. 

The  cases  relied  upon  as  authority  to  support  the  contention 
that  the  guaranty  in  question  was  not  assignable,  are  those 
wherein  the  future  conduct  of  the  obligee  may  or  may  not  ren- 
der the  obligor  liable,  and  are  not  those  where  there  is  a  definite 
contract  between  the  original  parties  to  which  the  guaranty  is 
collateral.  Letters  of  credit  and  the  like  have  no  binding  force 
until  the  original  contract  between  the  creditor  and  the  princi- 
pal is  executed.  But  in  the  case  at  bar  the  contract  between  the 
original  parties  was  definite  and  fixed  in  amount  and  extent,  at 
the  time  it  was  signed  and  delivered,  and  the  guarantor  knew  at 
the  very  time  he  executed  the  contract  the  extent  of  his  liability  j 
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not  in  dollars  and  cents,  but  so  far  as  the  amount  and  extent  of 
Thompson's  liability  was  concerned,  namely,  the  liability  to  pay 
for  the  output  of  the  factory  for  one  year. 

See  also  an  interesting  case  on  this  subject,  Levy  v.  Cohen  et 
al,  92  Supp.  (N.  Y.),  1074,  the  syllabus  of  which  is: 

**A  contract  by  M  to  build  a  synagogue  for  a  congregation 
being  assignable,  a  guaranty  to  pay  him  for  the  work,  if  the  con- 
gregation fail  to  do  so,  is  a  general  and  not  a  special  guaranty,  so 
that  M  may  assign  it  with  the  contract  and  the  guarantors  be 
liable  to  the  assignee." 


The  mistake  of  course  arises  in  classifying  the  contract  of 
guaranty  in  question  as  a  special  guaranty  instead  of  a  general 
guaranty.  There  was  no  trust  or  confidence  imposed  in  the 
original  partnership  to  which  the  guarantor  became  surety,  im- 
posing upon  it  personally  the  duty  of  complying  with  its  con- 
tract, and  excluding  all  others  from  accepting  its  terms  and 
taking  advantage  thereof.  The  fulfillment  of  the  contract  of 
the  original  partnership  by  an  assignee  could  work  no  hardship 
upon  the  guarantor,  or  in  any  way  change  his  liability  as  surety. 
All  the  terms  of  the  original  contract  were  fixed  in  its  execution, 
and  with  it  the  liability  of  the  surety.  I  have  therefore  con- 
cluded that  the  demurrer  is  not  well  taken  and  I  overrule  the 
same. 

There  is  another  line  of  decisions  upon  which  this  case  could 
be  sustained  as  against  demurrer,  beginning  with  Barclay  v. 
Lucas,  1  Durn.  &  East,  391  n.  (3  Dong.,  321),  where  the  in- 
tention of  the  parties  was  that  the  guarantor  should  be  bound  to 
the  hoiise  as  sv^k,  no  matter  what  changes  occurred  in  the  part- 
nership. The  ease  before  us  was  to  take  the  output  of  the 
factory,  no  matter  who  may  have  operated  it.  However,  I  do 
not  think  it  necessary  to  adopt  that  theory,  although  Lord  Mans- 
field announced  the  doctrine  principal  case;  and  so  far  as  I 
have  been  able  to  discover,  that  case,  while  questioned  a  few 
times,  has  never  been  overruled.  Leave  to  defendant  to  plead 
within  rule. 
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FEES  DUE  TO  COUNTY  AUDITOK. 

Common  Pleas  Court  of  Warren  County. 

State,  ex  rel  Stilwell,  v.  Lewis,  Treasuber  op  Wabben 

County. 

Decided,  May,  1910. 

County  Auditor— Fees  Accruing  to,  upon  Semi-annual  Settlement  Next 
After  Salary  Law  Became  Effective — Construction  of  Section  1069, 

A  county  auditor  who  completed  the  grand  tax  duplicate  for  his  county 
prior  to  October  1,  1906,  and  continued  to  be  such  auditor  until 
after  the  semi-annual  settlement  with  the  treasurer  in  February, 
1907,  Is  not  entitled  to  the  entire  amount  of  the  percentages  ac- 
cruing at  that  settlement,  as  provided  by  Section  1068.  Revised 
Statutes  (General  Code,  2624),  but  only  to  such  proportion  of  the 
percentages  arising  upon  such  duplicate  as  the  part  of  his  official 
year  that  elapsed  prior  to  January  21,  1907,  Is  to  the  whole  of- 
ficial year. 

S,  W.  Brown,  for  plaintiff. 
A,  F,  Brown,  contra. 

Clark,  J. 

This  is  an  application  for  a  writ  of  mandamus  to  compel  the 
defendant  treasurer  to  pay  to  the  relator  the  amount  of  a  cer- 
tain warrant  for  the  sum  of  $697.90. 

The  application  states  that  relator  was  the  auditor  of  Warren 
county,  and  that  while  such  officer  he  drew  this  warrant  in  his 
own  favor,  and  that  the  money  mentioned  in  the  warrant  is  for 
a  balance  due  him  as  such  auditor,  under  the  provisions  of  Sec- 
tion 1069,  Revised  Statutes  (Gen.  Code,  2624).  It  appears  that 
relator  continued  to  be  such  auditor  from  October  20,  1902,  until 
October  18,  1909,  when  his  term  expired.  The  money  which  he 
now  claims  should  be  paid  to  him  is  the  amount  of  the  percen- 
tages that  would  accrue  upon  the  settlement  made  between  the 
auditor  and  treasurer  on  February  15,  1907,  under  the  provi- 
sions of  the  section  above  referred  to. 

Had  there  been  no  change  in  the  law  governing  the  compensa- 
tion of  auditor,  there  would  be  no  question  that  the  amount  of 
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this  warrant  would  be  due  the  relator.  But  on  January  1,  1907, 
the  act  which  is  commonly  called  the  salary  law  went  into  effect. 
This  act  repealed  Section  1069,  and  substituted  for  the  percent- 
ages therein  provided  a  fixed  salary  for  the  auditor. 

What  effect  this  legislation  has  upon  the  relator's  right  to  the 
percentages  accruing  upon  the  settlement  made  February  15, 
1907,  is  the  question  presented,  and  the  decision  of  which  must  de- 
termine relator's  right  to  the  writ  prayed  for. 

No  question  is  made  as  to  the  power  of  the  Legislature  to  re- 
peal or  modify  the  comi)ensation  provided  by  Section  1069  dur- 
ing relator's  term  of  office ;  but  it  is  claimed  that  the  percentages 
accruing  upon  the  settlement  of  February  15,  1907,  were  fees 
earned  by  relator  prior  to  January  1,  1907,  at  which  time  the  re- 
pealing act  went  into  effect,  and  that  the  Legislature  did  not  in- 
tend and  had  not  the  power  to  deprive  relator  of  his  right  thereto. 

It  is  true,  that  if  these  percentages  were  earned  by  relator 
prior  to  January  1,  1907,  that  is,  if  specific  services  to  which 
these  percentages  were  attached  as  compensation  had  been  ren- 
dered by  relator  prior  to  that  date,  then  it  is  beyond  the  legisla- 
tive power  to  deprive  him  of  his  property  therein. 

This  leads  to  a  consideration  of  what  is  the  nature  of  the  per- 
centages provided  by  Section  1069.  Are  they  fees  for  specific 
work,  or  are  they  general  compensation  for  all  services  required 
of  the  officer  and  not  otherwise  compensated,  the  amount  of  which 
is  thus  made  dependent  upon  the  amount  of  collections  for  the 
year? 

Relator  claims  that  these  percentages  are  compensation  for 
preparing  the  tax  duplicates,  which  work  was  completed  October 
1,  1906.  The  language  used  in  Section  1069  is,  that  the  auditor 
''shall  be  allowed  for  his  services  the  following  percentages." 
There  is  nothing  in  this  language  that  suggests  one  service  rather 
than  another  as  the  subject  of  this  compensation,  and  the  prepa- 
ration of  the  tax  duplicate  is  but  one  of  a  great  number  of  serv- 
ices the  auditor  is  required  to  perform  and  for  which  no  other 
compensation  is  provided  than  these  percentages. 

But  pursuing  the  language  of  the  section  further,  we  find  it 
provides  that  this  compensation  is  'Ho  be  paid  as  nearly  as  pos- 
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sible  in  equal  monthly  payments,  or  that  monthly  estimates  in 
lieu  of  said  salary  shall  be  allowed  to  said  auditor  and  paid  to 
him  by  the  county  treasurer.'' 

If  these  percentages  were  fees  earned  or  compensation  for 
specific  services,  there  is  no  reason  apparent  why  they  should 
not  be  paid  whenever  the  services  have  been  rendered  and  the 
amount  of  compensation  determined.  From  the  provision 
** monthly  estimates  in  lieu  of  said  salary  shall  be  allowed,"  etc., 
it  is  apparent  that  the  auditor  is  entitled  to  be  paid  such  sum 
monthly  as  would  amount  to  one-twelfth  these  a^regate  per- 
centages in  any  one  year,  even  before  the  taxes  have  been  col- 
lected, or  the  exact  amount  of  his  compensation  determined. 
The  spirit  and  intent  of  this  section  is  to  provide  a  general  com- 
pensation for  the  auditor,  the  amount  to  be  determined  as  there- 
in provided,  and  to  authorize  its  monthly  payment.  For  each 
month  he  serves,  he  is  entitled  to  one-twelfth  the  aggregate  per- 
centages that  would  accrue  upon  the  collections  for  the  current 
year.  Should  he  die  or  resign,  or  should  the  law  allowing  his 
compensation  be  repealed,  he  would  not  lose  the  amount  thus 
earned  for  his  compensation  for  the  time  he  served  prior  to  such 
event.  But  should  any  of  these  events  happen  to  him  on  Jan- 
uary 1,  neither  he  nor  his  administrator  could  successfully  claim 
the  entire  percentages  that  would  accrue  on  the  succeeding  Feb- 
ruary and  August  settlements,  notwithstanding  the  fact  that 
they  accrued  out  of  the  collections  made  upon  the  tax  duplicate, 
which  he  had  prepared  in  the  preceding  October. 

If  this  view  of  the  nature  of  the  compensation  is  correct,  it 
follows  that  relator  on  January  1,  1907,  had  not  earned  the  en- 
tire amount  of  the  percentages  accruing  upon  the  settlement  of 
February  following,  but  had  earned  only  such  part  thereof  as 
would  be  proportionate  to  the  part  of  his  official  year  which  had 
elapsed  on  January  1,  1907. 

But  it  is  claimed  that  the  Legislature  did  not  intend  to  deprive 
auditors  of  this  compensation,  and  that  at  the  time  of  enacting 
the  law,  the  Legislature  knew  that  a  large  part  of  the  work  out 
of  which  these  percentages  arose,  would  have  been  performed 
prior  to  January  1,  1907,  and  that  it  oould  not  have  intended 
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to  cut  off  such  very  substantial  compensation,  which  is  so  closely 
connected  with  this  work. 

If  relator  is  right  in  his  contention  that  the  salary  law  was 
not  intended  to  affect  the  percentages  accruing  upon  a  duplicate 
already  made  at  the  time  that  act  took  effect,  it  necessarily  fol- 
lows that  relator  would  be  entitled  to  these  percentages,  not  only 
upon  the  February  settlement,  but  also  upon  the  succeeding 
August  settlement,  amounting  in  all  to  about  $2,419.20.  All 
this  sum  would  be  paid  to  him  during  the  year  1906.  During  the 
same  year,  he  would  be  drawing  the  salary  provided  by  the 
salary  act ;  so  that  under  this  view,  the  Legislature  intended  that 
the  auditors  for  the  first  year  the  new  law  should  be  in  force, 
should  draw  double  compensation. 

There  is  no  reason  for  thinking  that  this  was  the  legislative  in- 
tention. The  error,  we  think,  in  relator's  view  is,  that  he  re- 
gards these  percentages  as  compensation  due  him  for  work 
he  performed  in  the  year  preceding  the  settlement  out  of  which 
they  arose. 

As  has  been  above  pointed  out,  they  are  not  of  that  nature, 
but  are  in  the  nature  of  an  annual  salary,  payable  in  monthly 
installments.  Indeed,  the  compensation  provided  by  Section 
1069  would  be  a  salary  in  the  strict  sense  of  the  word,  but  for 
the  fact  that  the  amount  thereof  is  not  fixed  and  definite,  but  is 
dependent  upoti  the  amount  of  collections. 

It  is  the  judgment  of  the  court  that  relator  is  entitled  out  of 
these  percentages  to  such  amount  only  as  is  proportionate  to  the 
part  of  his  official  year  which  had  elapsed  on  January  1,  1907, 
and  upon  the  face  of  the  petition,  it  appears  that  at  least  such 
amount  has  been  paid  to  him  upon  estimates. 

It  follows  that  relator  is  not  entitled  to  a  peremptory  writ 
which  will  be  denied. 
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noun  is  defined  as  **any  device  or  apparatus  which  is  movable 
by  a  force  placed  within  itself  and  is  self-acting  as  to  direction 
and  control;  as  (a)  a  torpedo,  (&)  a  vehicle  carrying  within 
itself  the  source  of  the  mechanical  power  which  propels  it,  de- 
signed to  move  on  common  roads  or  highways — a  motor-car." 
The  word  is  not  treated  in  the  legal  publications  **  Words  and 
Phrases,"  nor  the  Am.  &  Eng.  Encyclopedia  of  Law,  2d  Ed.» 
nor  **Cyc."  Common  use  may  be  felt  as  now  tending  gradually 
to  discriminate  in  the  application  of  the  word,  but  the  concep- 
tion generated  by  the  word  as  now  ordinarily  employed  would 
include  any  vehicle  for  the  conveyance  along  common  highways 
of  goods,  passengers  or  power  and  containing  as  a  part  of  it 
appliances   furnishing   power  to   propel   the   machine   and   its 

load. 

This  being  so,  the  word  can  not  be  applied  judicially  to  those 
vehicles  alone  declared  by  statute  to  be  "motor  vehicles."  With- 
in the  exceptions  mentioned  in  Section  6290,  and  excluded  by 
its  terms  from  the  definition  of  motor  vehicle,  are  machines 
which  in  accordance  with  the  proper,  current  and  accepted  use 
of  the  word  may  well  be  automobiles. 

This  view  is  supported  by  the  case  of  Emerson,  etc.,  Co.  v. 
Pearson,  74  N.  II.,  22  (64  Atlantic,  582),  wherein  the  court  held 
that  a  traction  engine  was  an  automobile  within  the  meaning  of 
a  statute  whereby  license  and  registration  of  automobiles  was 
required  to  be  had. 

The  information  in  this  case,  therefore,  is  not  laid  with  that 
certainty  required  to  charge  a  violation  of  Section  12604,  Gen- 
eral Code.  No  other  regulation  applies  to  the  case.  Hence 
the  court  below  erred  in  overruling  the  motion  and  demurrer 
of  the  plaintiff  in  error.  The  judgment  and  sentence  must  be 
set  aside  and  the  defendant  discharged. 
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DETERMINATION  OP  NEXT  OP  KIN. 

Common  Pleas  Ck)urt  of  Hamilton  County- 

Henry  Gildehaus,  Administrator,  v.  Dorothea  Schild- 
man £T  Ali. 

Decided,  June,  1910, 

Descent  and  Distribution — Next  of  Kin — Policy  of  the  Law  Agatnsi 
Ascent  of  Propertu — Sections  8574  and  8578,  General  Code, 

As  between  the  uncles  and  aunts  and  the  grandmother  of  an  intestate, 
the  uncles  and  aunts  are  next  of  kin  and  the  grandmother  takes 
nothing. 

Bromwell,  J. 

This  is  a  petition  filed  by  plaintiff,  as  administrator  of  Wm. 
J.  Gildehaus^  to  construe  the  statute  of  descent  and  distribution 
under  the  circumstances  set  forth  hereafter. 

It  appears  that  Wm.  J.  Gildehaus  died  inftestate,  leaving  neither 
widow,  children  nor  brothers  nor  sisters;  both  his  father  and 
mother  are  dead,  so  that  his  nearest  relatives  are  a  grandmother 
of  the  intestate  on  the  mother's  side,  uncles  and  aunts,  five  in 
number,  personally  or  by  representation,  on  the  father's  side  and 
uncles  and  aunts,  four  in  number,  on  the  mother's  side. 

The  grandmother  claims  the  entire  estate  as  next  of  kin  to  the 
intestate.  The  uncles  and  aunts  and  the  representatives  of  de- 
ceased uncles  and  aunts  also  claim  the  estate  as  next  of  kin  of 
decedent.  The  question  therefore  that  is  presented  for  determi- 
nation is,  whether  the  grandmother  is  the  next  of  kin  or  the 
uncles  and  aunts  next  of  kin. 

The  estate  is  now  made  up  entirely  of  personal  property  in 
the  hands  of  the  administrator.  It  is  claimed  that  a  small  por- 
tion of  this  amount  was  derived  from  the  sale  of  ancestral  prop- 
erty, but  we  find  that  it  has  been  intermingled,  if  it  ever  existed, 
with  non-ancestral  property  so  that  its  identity  has  been  de- 
stroyed and  its  amount  can  not  be  determined.  Under  this  state 
of  facts  we  feel  warranted  in  holding  that  the  entire  fund  is 
personal  property  and  should  be  distributed  in  accordance  with 
the  first  clause  of  Section  4163  and  Section  4159. 
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Under  the  last  named  section  the  order  of  succession  is: 

1.  To  the  children  of  the  intestate  and  their  legal  representa- 
tives. 

2.  If  there  are  no  children  or  their  legal  representatives 
the  estate  shall  pass  to  and  be  vested  in  the  husband  or  wife 
relict  of  such  intestate. 

3.  If  such  intestate  leaves  no  husband  or  wife  relict  to  him- 
self or  herself,  the  estate  shall  pass  to  the  brothers  and  sisters  of 
the  intestate  of  the  whole  blood  and  their  legal  representatives. 

4.  If  there  are  no  brothers  and  sisters  of  the  intestate  of 
the  whole  blood  or  their  legal  representatives,  the  estate  shall 
pass  to  the  brothers  and  sisters  of  the  half  blood  and  their  legal 
representatives. 

5.  If  there  are  no  brother  or  sisters  of  the  half  blood  or 
their  legal  representatives,  the  estate  shall  ascend  to  the  father ; 
if  the  father  is  dead,  then  to  the  mother. 

6.  If  the  father  and  mother  are  dead,  the  estate  shall  pass  to 
the  next  of  kin.  and  their  legal  representatives  to  and  of  the 
blood  of  the  intestate. 

In  this  case  the  first  five  classes  do  not  exist. 

I  am  of  the  opinion,  by  reason  of  the  preference  given  in  the 
statute  in  favor  of  brothers  and  sisters  of  the  intestate  over 
father  and  mother,  that  it  was  the  intention  of  the  Legislature 
not  to  cause  the  estate  to  ascend  as  long  as  there  were  either 
direct  descendants  of  the  intestate,  or  brothers  or  sisters  of  the 
jyerson  upon  whom  the  estate  would  have  been  cast  if  alive. 
This  would  seem  by  analogy  drawn  from  the  previous  sections 
of  the  statute  above  cited  to  give  the  estate  to  brothers  and 
sisters  of  the  deceased  father  and  mother  of  the  intestate  in 
preference  to  ascending  to  the  grandmother.  This  view  is  in 
accordance  with  such  Ohio  decisions  as  have  been  rendered  in 
cases  where  analogous  questions  have  been  raised. 

It  is  therefore  my  opinion  that  the  grandmother,  Katharine 
Fink,  is  not  entitled  to  any  share  of  the  estate.  ^ 

There  being  nine  uncles  and  aunts,  five  on  the  father's  side 
and  four  on  the  mother's  who  are  either  living  or  represented, 
each  living  uncle  and  aunt  on  either  side  would  be  entitled  to 
one-ninth,  and  the  representatives  of  deceased  uncles  and  aunts 
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would  take  by  representation  their  shares  of  the  estate  of  the 
uncle  or  aunt  whom  they  represent. 


PROCEEDINGS  ^OK  GOLLECTION  OF  TAXES  ON  A 

CORRECTED  RETURN. 

Common  Pleas  Court  of  Franklin  County. 

Willis  G.  Bowland,  Treasurer  op  Franklin  County,  Ohio,  v. 
The  Wolfe  Brothers  Shoe  Company. 

'  Decided,  July,  1910. 

I  Taxation — Additions  to  Returns  as  Made  by  the  Property  Owner — And 

Action  by  Auditor  for  Recovery  of  Taxes  Therein — Upon  wJiat  Ad- 
ditions Must  be  Based — Sufficiency  of  Notice — Character  of  State- 
ment Filed  by  the  Auditor— Sections  5691,  5591  and  5592,  General 
Code. 

1.  Recovery  can  not  be  had  of  taxes  on  an  addition  to  a  tax  return, 

where  the  addition  was  based  on  an  investigation  made  by  a  tax 
inquisitor,  and  not  by  the  auditor  himself. 

2.  But  inasmuch  as  it  is  left  by  the  statute  to  the  discretion  of  the 

auditor  as  to  what  steps  he  shall  take  to  inform  himself  as  to  the 
facts  of  the  case,  an  allegation  that  the  auditor  did  not  take  any 
testimony  with  reference  to  the  return  made  by  the  defendant  for 
taxation  does  not  constitute  a  defense  in  an  action  by  the  auditor 
for  collection  of  taxes  on  the  corrected  return. 

3.  Notice  to  a  property  owner  to  appear  before  the  auditor,  to  show 

cause  why  his  tax  return  should  not  be  increased.  Is  sufficient  if  it 
advises  the  person  whose  property  is  to  be  listed  that  the  pro- 
ceeding is  against  him  and  informs  him  that  he  is  required  to  ap- 
pear and  answer. 

4.  The  requirement  of  the  statute  that  the  auditor  file  in  his  office  a 

statement  of  the  facts  or  evidence  upon  which  he  has  made  a  cor- 
rection to  a  tax  return,  contemplates  that  the  statement  will  be  of 
such  a  character  as  to  inform  the  property  owner  what  the  facts 
were  upon  which  he  acted. 

I  Bigger,  J. 

The  case  is  submitted  on  the  plaintiff's  demurrer  to  the  sec- 
ond, third,  fourth,  fifth  and  seventh  defenses  of  the  third  amend- 
ed answer.  The  action  is  brought  by  the  treasurer  to  recover 
about  $95,000  from  the  defendant  company  as  taxes  claimed  to 
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be  due  from  the  defendant  by  reason  of  additions  made  to  the 
returns  of  the  defendant  company  for  the  years  1899,  1900,  1901, 
1902,  1903  and  1904,  and  the  statutory  penalty. 

The  second  defense  alleges  that  this  action  is  brought  under 
and  by  virtue  of  the  provisions  of  Section  2859,  Revised  Stat- 
utes, and  it  is  said  that  this  section  of  the  statutes  is  unconsti- 
tutional and  void  in  that  it  provides  for  and  permits  the  de- 
priving of  the  defendant  of  its  property  without  due  process  of 
law  and  denies  to  the  defendant  the  equal  protection  of  the 
laws;  and  that  it  guarantees  or  attempts  to  guarantee  to  the 
state  special  immunities  and  privileges  as  against  its  citizens, 
which  are  not  granted  or  secured  to  the  said  citizens. 

It  has  frequently  been  held  by  this  court  that  this  act  is  not 
unconstitutional  and  therefore  the  demurrer  to  the  second  de- 
fense must  be.  sustained  and  it  is  unnecessary  to  discuss  it 
further. 

The  third  defense,  in  substance,  charges  that  the  investiga- 
tions and  hearings,  as  a  result  of  which  the  said  auditor  charged 
the  defendant  upon  the  tax  duplicate  with  this  large  amount  of 
back  or  omitted  taxes,  were  not  held  or  had  by  L.  E.  Jones,  the 
duly  elected,  qualified  and  acting  auditor  of  Franklin  county, 
but  that,  on  the  contrary,  the  said  investigations  and  hearings 
were  had  and  held  by  one  Bailey  W.  GilfiUan,  who  was  then  tax 
inquisitor  in  and  for  Franklin  county. 

This  was  held  upon  a  former  submission  to  be  a  good  defense. 
I  understand  it  to  be  an  established  rule  that  where  the  auditor 
acts  purely  arbitrarily  and  without  any  evidence  or  knowledge 
of  his  own  of  the  facts,  in  making  additions  to  tax  returns,  that 
it  will  not  form  the  basis  for  a  recovery;  and  this  defense  in 
substance  charges  that  this  addition  was  not  made  by  the  county 
auditor,  but  by  GilfiUan ;  that  it  was  his  act  instead  of  the  act 
of  the  auditor. 

That  this  was  the  view  taken  by  Judge  Dever,  the  trial  judge, 
in  the  case  of  Wells,  Treasurer,  v.  Adair,  is  evident  from  the 
charge  given  to  the  jury,  and  which  is  embodied  in  the  brief  of 
counsel  for  plaintiff  in  this  case.  Judge  Dever  said  to  the  jury: 
**If  the  auditor  had  no  facts  or  evidence  upon  which  to  base  his 
action  in  making  such  additions,  that  also  will  be  an  end  to  the 
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case  and  your  verdict  must  be  for  the  defendant."  That  is,  in 
substance,  what  this  defense  alleges,  that  the  auditor  did  not 
make  any  investigation,  but  that  it  was  made  entirely  by  Gil- 
fillan.  This  court  has  heretofore  held  this  defense  to  be  good, 
therefore  the  demurrer  to  it  is  overruled. 

The  fourth  defense,  in  brief,  states  that  no  testimony  or  evi- 
dence whatever  was  adduced  at  any  investigation  before  the 
auditor,  and  that  the  action  of  the  auditor  was  taken  without 
any  evidence  whatever  and  was  not  supported  by  any  evi- 
dence. 

The  statute,  however,  does  not  require  the  auditor  to  take  tes- 
timony or  hear  evidence,  in  the  ordinary  meaning  of  these  terms. 
The  auditor  does  not  act  in  a  judicial  capacity.  It  is  true  he  is 
empowered  to  subpoena  persons  whom  he  may  suppose  to  have 
a  knowledge  of  the  facts  to  appear  before  him,  and  he  may  ex- 
amine them.  The  statute  empowers  him  to  do  this,  but  does  not 
require  it.  It  is  left  to  the  discretion  of  the  auditor  as  to  what 
steps  he  shall  take  to  inform  himself  of  the  facts,  and  it  is  not 
a  defense,  therefore,  to  say  that  he  did  not  take  any  testimony 
or  evidence.  He  is  required  to  do  two  things  by  the  statute,  to 
give  notice  to  the  owner,  and  to  file  a  statement  of  the  facts  or 
evidence  upon  which  he  bases  his  action.  I  conclude  that  the 
facts  stated  in  this  fourth  defense  of  the  third  amended  answer 
do  not  state  a  valid  defense  and  the  demurrer  to  the  fourth  de- 
fense is  sustained. 

The  fifth  defense  and  the  seventh  defense  are  the  two  de- 
fenses which  form  the  basis  of  most  of  the  argument  of  counsel 
on  this  submission.  Elaborate  briefs  have  been  filed  pro  and  con, 
and  I  have  given  to  them  that  consideration  which  the  importance 
of  the  case  demands.  These  briefs  leave  little  to  be  said  on 
either  side  and  any  lengthy  discussion  upon  my  part  would  add 
but  little  to  what  has  been  said.  After  very  careful  considera- 
tion I  am  of  opinion  the  facts  stated  in  the  fifth  defense  do  not 
consitute  a  valid  defense,  but  that  the  facts  pleaded  in  the 
seventh  defense  do  constitute  a  complete  defense. 

The  fifth  defense,  in  substance,  charges  that  the  defendant 
was  not  given  that  notice  which  the  statute  required.  The  notice 
is  in  this  language: 
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** Auditor's  Office,  Franklin  County,  Ohio,  Columbus,  Ohio, 
March,  1905,  Wolfe  Brothers  Shoe  Company.  Sirs:  Informa- 
tion having  been  filed  against  you  by  B.  W.  GilfiUan,  Esq., 
the  agent  employed  by  the  authority  of  the  statutes  of  Ohio,  for 
Franklin  county,  Ohio,  you  are  hereby  notified  to  appear  before 
me,  the  undersigned,  at  the  auditor's  office  in  said  county,  on 
Monday,  the  thirteenth  day  of  March,  1905,  at  2  o'clock  p.  m., 
and  show  cause  why  the  amount  in  valuation  of  the  moneys, 
credits,  investments  in  bonds,  stocks,  joint  stock  companies, 
and  other  personal  property  as  returned  by  you  to  the  auditor 
of  Franklin  county,  Ohio,  for  the  years  1899,  1900,  1901,  1902, 
1903  and  1904,  shall  not  be  increased,  otherwise  your  return  to 
said  auditor  will  be  corrected  in  the  manner  provided  by  law. 
L,  E.  Jones,  County  Auditor." 

It  is  the  contention  of  the  defendant's  counsel  that  the  statute 
requires  the  notice  to  be  given  to  the  defendant  of  the  fact  that 
the  auditor  had  concluded  to  increase  the  return  of  personal 
property  of  the  person  whose  property  is  to  he  listed,  and  that 
this  notice  does  not  advise  the  defendant  that  the  auditor  had 
concluded  to  increase  the  values,  but  only  that  he  had  determined 
to  investigate  the  matter.  It  is  the  contention  of  the  plaintiff's 
counsel  that  it  is  sufficient  notice  if  it  advises  the  person  whose 
property  is  to  be  listed  that  the  proceeding  is  against  him  and 
that  he  be  informed  that  he  is  required  to  appear  and  answer. 

After  a  careful  consideration  of  the  question  here  and  the  au- 
thority cited,  I  am  of  the  opinion  that  the  notice  in  this  case 
was  sufficient.  In  the  case  of  Gager,  Treasurer,  v.  Prout  et  al, 
48  Ohio  State,  89,  there  were  two  notices,  but  it  was  not  decided 
that  two  notices  were  necessary.  The  syllabus  states  this  to  be 
the  law  upon  the  subject  of  notice: 

**No  particular  style  for  the  proceeding,  or  form  of  notice,  is 
prescribed,  and  it  is  sufficient  if  the  notice  fairly  informs  the 
party  of  the  nature  of  the  proceeding  and  the  capacity  in  which 
he  is  required  to  appear  and  answer." 

This,  in  itself,  seems  to  me  to  be  conclusive  of  the  question. 
Judge  Minshall  says,  at  page  110: 

''Taking  these  notices  together  and  it  fairly  appears  that  the 
proceeding  was  against  the  estate  of  Mary  Barney,  deceased ;  and 
that  what  they  were  required  to  answer  was  as  to  the  returns 
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made  by  her  in  her  lifetime,  and  not  as  to  their  individual  re- 
turns. That  they  so  understood  it  at  the  time,  appears  from 
their  subsequent  conduct;  and  that  is  enough." 

In  Musser  v.  Adair,  55  0.  S.,  466,  Judge  Minshall  says,  begin- 
ning at  page  475 : 

** Notice  must  be  given,  for  the  statute  requires  it;  but  it  is 
not  important  how  the  notice  is  served,  if  the  party  have  a  fair 
opportunity  to  be  heard  before  the  auditor  placed  the  additions 
upon  the  duplicate  for  collection. ' ' 

The  Circuit  Court  of  Coshocton  County,  in  the  case  of  Lee  v. 
Dawson,  8  Circuit  Court,  365,  had  this  question  of  sufficiency  of 
notice  before  it.  Judge  Jenner  said :  She  knew  then  that  it  was 
the  intention  of  the  auditor  to  investigate  or  ascertain  whether 
or  not  her  own  property  and  that  of  her  mother  had  been  prop- 
erly returned  for  taxation,  and  on  this  fact  he  would  not  hesitate 
to  find  that  Elizabeth  Lee  should  be  bound  by  notice  to  her  agent, 
even  if  the  notice  did  not  state  just  what  was  intended  by  the 
investigation." 

The  Circuit  Court  of  Scioto  County,  in  the  case  reported  briefly 
in  the  29th  Weekly  Law  Bulletin,  at  pages  205  and  206,  held 
that  the  auditor  must  inform  the  tax-payer  in  his  notice  wherein 
the  returns  are  false  and  what  amount  of  taxes  he  proposes  to 
certify  to  the  treasurer  for  collection.  But  even  if  that  view 
be  correct,  that  the  auditor  must  notify  the  person  whose  prop- 
erty is  about  to  be  listed  of  his  intention  to  make  an  increase; 
in  my  opinion  this  notice  can  hardly  be  construed  otherwise 
than  as  a  notice  that  it  is  the  auditor's  intention  to  increase  the 
tax  return  of  the  defendant.  The  notice  begins  with  the  state- 
ment: "Information  having  been  filed  against  you."  Here  is 
notice  that  the  information  is  adverse ;  it  is  against  the  defend- 
ant. Then  it  continues:  "You  are  hereby  notified  to  appear  be- 
fore me,  the  undersigned,  at  the  auditor's  office,  and  show  cause 
why  the  amount  in  valuation  of  the  moneys,  credits,  and  so 
forth,  shall  not  be  increased."  This,  it  seems  to  me,  was  notice 
that  a  complaint  had  been  made  against  the  defendant  and  that 
its  return  would  be  increased  unless  it  showed  cause  to  the  con- 
trary. Without  going  at  greater  length  into  the  discussion 
of  the  matter,  I  am  of  the  opinion  that  the  notice  given  was  suf- 
ficient. 


248  FRANKLIN  COUNTY  COMMON  PLEAS. 


Rowland  v.  Wolfe  Bros.  Shoe  Co.         [Vol.  10  (N.S.) 


As  has  already  been  cited,  the  statute  requires  the  auditor  to 
do  two  things.  These  are  mandatory  requirements  of  the  statute 
and  must  be  complied  with.  One  of  these  is  that  the  auditor 
shall  file  in  his  office  a  statement  of  the  facts  or  evidence  upon 
which  he  makes  such  correction.  It  is  this  requirement  of  the 
statute  which  the  seventh  defense  pleads  the  auditor  did  not  com- 
ply with.  This  seventh  defense  sets  out  the  written  statement 
filed  by  the  auditor  and  it  is  the  contention  of  the  defendant 
that  this  is  not  a  compliance  with  the  statute  and  I  am  clearly 
of  the  opinion,  after  careful  consideration,  that  it  is  not  a  com- 
pliance with  the  statute.  In  substance,  it  recites  that  the  auditor 
had  reason  to  believe  and  was  informed  that  the  defendant  had 
made  false  returns  for  these  years ;  that  a  notice  had  been  served 
on  the  defendant  to  appear  before  the  auditor  and  that  the  de- 
fendant had  failed  to  appear;  that  the  auditor  had  proceeded 
to  take  testimony  as  to  the  correctness  of  the  returns  for  the 
years  in  question  and  that  evidence  was  offered  in  support  of  the 
information  filed  against  the  defendant,  but  that  no  evidence 
was  offered  on  behalf  of  the  defendant.  The  auditor  then  states 
substantially  that  he  finds  from  information  and  testimony 
which  he  finds  to  be  competent  and  sufficient,  that  the  returns 
were  false,  and  that  the  defendant  should  have  returned  for  these 
years  as  and  for  its  true  return  of  its  personal  property,  which 
includes  the  real  estate  used  in  its  daily  operation  (using  the 
language  of  the  statute),  certain  sums  named  for  those  years; 
that  it  only  returned  certain  sums  named  for  those  years;  and 
then  states  that  it  is  therefore  charged  in  the  following  sums 
on  the  duplicate.  Now,  taking  this  entire  statement  and  it  con- 
veys no  further  information  than  that  the  auditor  had  concluded 
that  he  would  increase  the  returns  of  the  defendant,  without 
stating  any  facts  or  any  evidence  upon  which  he  acted.  That  of 
course  would  be  apparent  from  the  entry  without  the  filing  of 
any  statement  of  facts.  If  something  more  than  that  was  not 
contemplated  by  the  statute,  why  was  there  any  requirement  that 
the  auditor  should  file  a  statement  of  the  facts  or  evidence  upon 
which  he  makes  the  addition,  in  addition  to  making  the  entry. 
Judge  Minshall  says,  in  speaking  of  this  requirement  of  the 
statute: 
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**It  was  most  probably  designed  as  information  to  the  tax- 
payer; and  also,  as  a  check  on  inconsiderate  haste;  as  men  al- 
ways act  with  more  care,  when  they  are  required  to  state  their 


reasons. ' ' 


In  my  judgment  the  main  reason  for  this  requirement  is  that 
first  stated  by  Judge  Minshall — the  information  of  the  property 
owner.  It  may  often  happen  that  the  property  owner  will  not 
care  to  appear  before  the  auditor,  for  the  reason  that  he  may 
be  of  opinion  it  would  be  useless  to  resist  before  the  auditor,  or 
for  some  other  reason,  and  in  such  case  it  is  of  the  highest  im- 
portance to  him  when  he  comes  to  bring  his  action  to  restrain 
the  collection  of  the  tax  or  to  resist  its  collection,  when  as  in  this 
case  he  is  sued,  that  he  may  know  what  the  facts  were  upon 
which  the  auditor  acted.  Did  the  auditor  add  other  property 
to  that  returned  by  the  property  owner,  or  did  he  increase  the 
valuation  of  that  already  returned;  or  both?  What  property 
did  he  add  to  the  return,  if  he  did  add  any;  what  valuations 
were  increased,  if  he  increased  the  valuations  of  property  al- 
ready returned ;  did  the  auditor  increase  the  amount  of  cash  in 
bank  owned  by  the  defendant,  or  did  he  find  that  it  had  credits 
which  it  had  failed  to  return?  The  importance  of  this  state- 
ment of  facts  by  the  auditor  clearly  appears  in  an  action  such 
as  this  is. 

Among  other  methods  provided  for  the  collection  of  taxes 
is  that  provided  by  Section  2859,  Revised  Statutes.  This  stat- 
ute provides  that  it  shall  be  sufficient,  after  having  made  proper 
parties,  to  allege  that  the  taxes  stand  charged  on  the  duplicate, 
and  that  they  are  due  and  unpaid,  and  that  such  person  is  in- 
debted to  the  amount  appearing  on  the  duplicate,  and  the  treas- 
urer can  not  be  required  to  plead  more.  Then,  further,  it  is 
provided  that  upon  the  trial  the  duplicate  shall  be  received  as 
prima  facie  evidence  of  the  amount  and  validity  of  such  taxes. 

This  action  is  brought  under  and  by  virtue  of  this  statute.  It 
is  evident  that  the  defendant,  by  reason  of  the  failure  of  the 
auditor  to  state  the  facts  upon  which  he  acted  in  this  matter,  in 
this  so-called  statement,  is  taken  at  great  disadvantage.  The 
usual  requirement  of  pleadings  which  advise  the  opposite  party 
of  the  facts  are,  in  such  an  action  as  this,  dispensed  with  and  the 
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usual  rules  of  evidence  are  so  far  modified  that  the  mere  fact 
that  the  auditor  has  entered  the  taxes  on  the  books,  is  evidence 
that  the  amount  there  entered  is  correct  and  that  it  is  a  valid 
charge.  In  attempting  to  make  defense  it  is  evident  that  where 
the  auditor  has  failed  to  state  the  facts  a  defendant  will  be  left 
to  grope  in  the  dark.  This  statute  provides  that  the  mere  fact 
that  they  are  charged  on  the  duplicate  is  evidence  that  they  are 
valid,  but  from  what  source  they  come  the  defendant  in  such 
case  is  not  advised.  To  attempt  to  meet  such  a  case  by  a  defense 
in  court  would  seem  to  be  practically  impossible.  Did  the  audi- 
tor find  that  the  defendant  had  a  large  deposit  in  some  bank  in 
New  York  or  Chicago?  If  the  auditor  so  found  and  had  stated 
the  fact  in  his  statement  it  would  be  easy  to  meet  such  a  case  by 
proof,  but  how  can  it  be  met  if  the  auditor  has  locked  up  in  his 
own  breast  the  facts?  Did  the  auditor  find  that  the  defendant 
owned  a  large  amount  of  credits  which  it  had  not  returned  ?  His 
finding  by  virtue  of  the  statute  overrides  the  return  as  to  the 
facts  made  by  the  defendant  under  oath.  How  will  it  meet  such 
a  case  without  knowledge  of  what  the  auditor  had  found !  The 
pleading  in  this  case  gives  the  defendant  no  information,  and 
the  only  source  from  which  it  could  get  the  information  is  the 
statement  required  to  be  filed  by  the  auditor. 

I  have  carefully  analyzed  this  statement  filed,  and  it  furnishes 
no  more  information  to  the  defendant  than  would  be  furnished 
by  the  entry  itself  of  the  increase.  You  may  read  it  over  from  be- 
ginning to  end  and  you  will  find  no  information  except  that  the 
auditor  had  concluded  to  increase  the  return  of  the  defendant, 
and  that  of  course  the  entry  itself  shows.  It  does  not,  I  think, 
show  even  that  the  auditor  had  included  the  real  estate  used 
in  the  daily  operation  of  the  plant,  although  he  would  be  war- 
ranted under  the  statute  in  that.  It  is  apparent  the  auditor 
simply  used  the  language  of  the  statute  in  this  statement  of 
fact.  The  defendant  says  that  it  did  not  return  its  real  estate 
used  in  the  daily  operation  of  its  business,  but  the  auditor,  in 
his  statement  in  reciting  what  the  defendant  had  returned,  uses 
the  same  language  of  the  statute,  that  the  defendant  had  re- 
turned money,  credits,  and  other  personal  property,  which  in- 
cludes the  real  estate  used  in  its  daily  operation.     That  this 
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statement  filed  by  the  auditor  is  insufficient  under  the  statute 
is,  I  think,  clearly  decided  by  the  circuit  court  in  the  case  of 
Hayes  v.  Yost,  4  C.C.(N.S.),445,  and  Ratterman  v.  Niehaus, 
4  C.  C,  505.  In  those  cases  the  circuit  court  was  construing 
the  provisions  of  Section  2807,  which  contains  the  same  provi- 
sion with  reference  to  filing  a  statement  by  the  boards  of  re- 
view and  of  equalization.  I  am  unable  to  perceive  any  differ- 
ence in  principle  between  the  requirements  of  these  two  sec- 
tions of  the  statute.  If  mandatory  in  one  case,  it  certainly  is  in 
the  other,  and  that  it  is  of  the  very  highest  importance  to  a  tax- 
payer, when  he  is  sued  under  Section  2859,  is  evident. 

Without  spending  more  time  in  the  discussion  of  this  ques- 
tion, I  have  reached  the  conclusion  that  the  statement  which  is  set 
out  at  length  in  the  seventh  defense  contiains  no  facts  which  the 
statute  requires  to  be  stated  for  the  information  of  the  tax- 
payer, and  that  this  is  fatal  to  the  action  of  the  auditor  in  at- 
tempting to  make  this  addition  to  the  defendant's  return.  For 
the  reasons  stated,  the  demurrer  to  the  seventh  defense  must 
be  overruled. 


PRIORITY  OF  DIFFERENT  CLASSES  OF  LIENS. 

Common  Pleas  Court  of  Hamilton  County. 

BIate  Archibald  v.  Robert  Marcus  et  al. 

Decided,  June,   1910. 

Di8trihutiork--Order  of  Payment  as  Between  Mortgages,  Judgment  Liens 
and  Homestead  Exemptions — Section  11787,  General  Code, 

On  distribution  of  proceeds  from  the  sale  of  land,  mortgages  will  be 
paid  in  full  in  the  order  of  their  priority  before  anything  is  ap- 
plied on  judgment  liens  or  a  claim  for  homestead  exemption. 

Bromwell,  J. 

This  hearing  is  upon  a  motion  for  the  allowance  of  exemp- 
tions in  lieu  of  homestead  out  of  the  fund  realized  by  the  sale 
of  certain  real  estate  described  in  the  petition  herein. 

The  action  is  brought  by  plaintiff  to  recover  on  a  promissory 
note  for  $4,500,  secured  by  mortgage.  An  answer  and  cross- 
petition  was  filed  by  Benjamin  F.  Lyle,  one  of  the  defendants, 


252  HAMILTON  COUNTY  COMMON  PLEAS. 

Archibald  v.  Marcus  et  al.  [Vol.  10  (N.S.) 


setting  up  the  recovery  of  a  judgment  by  him  against  the  de- 
fendant, Robert  Marcus,  for  $68  and  costs  in  a  proceeding  be- 
fore a  magistrate  and  the  filing  of  the  transcript  of  such  pro- 
ceedings with  the  clerk  of  the  common  pleas  court  for  lien  and 
execution.  Said  judgment  was  recovered  on  December  11, 
1908,  the  transcript  filed  December  11,  1908,  and  execution  is- 
sued on  the  same  day,  which  execution  was  returned  **No  goods 
or  chattels,''  etc. 

An  answer  and  cross-petition  was  also  filed  by  defendant, 
Henry  I.  Englander,  setting  up  a  claim*  against  said  Robert 
Marcus  to  recover  on  a  promissory  note  secured  by  mortgage 
on  the  same  premises  above,  for  $500,  dated  March  24,  1909, 
payable  five  years  after  date. 

The  property  was  sold  under  an  order  of  court  and  after  the 
settlement  of  the  claim  of  plaintiff,  which  was  not  contested, 
there  remained  for  further  distribution  $522.69.  The  court 
has  found  that  upon  the  claim  of  B.  F.  Lyle  there  is  due  $73.78 
secured  by  his  judgment  lien,  and  that  there  is  due  to  said 
Henry  I.  Englander,  on  his  mortgage  lien,  the  sum  of  $525. 

Briefly,  then,  the  situation  is  this:  The  amount  to  be  dis- 
tributed, $522.69;  the  judgment  lien  for  $73.78;  the  mortgage 
lien  of  Englander  for  $525,  and  the  claim  of  exemption  in 
lieu  of  homestead  of  the  defendant,  Robert  Marcus. 

Section  5440  of  the  Revised  Statutes  provides  as  follows: 

**When  a  homestead  is  charged  with  liens,  some  of  which,  as 
against  the  head  of  the  family,  or  the  wife,  preclude  the  allow- 
ance of  a  homestead  to  either  of  them,  and  others  of  such  liens 
do  not  preclude  such  allowance,  and  a  sale  of  such  homestead 
is  had,  then,  after  the  payment,  out  of  the  proceeds  of  such  sale, 
of  the  liens  so  precluding  such  allowance,  the  balance,  not  ex- 
ceeding five  hundred  dollars,  shall  be  awarded  to  the  head  of 
the  family,  or  the  wife,  as  the  case  may  be,  in  lieu  of  such 
homestead,  upon  his  or  her  application,  in  person,  or  by  agent 
or  attorney." 

The  only  construction  that  can  be  placed  upon  the  above  sec- 
tion is  that  it  is  intended  to  so  modify  the  well  known  maxim 
*'qui  prior  est  tempore  potior  est  jure'^  by  postponing  other 
liens  against  which  a  claim  for  allowance  in  lieu  of  homestead 
may  be  made  to  such  liens  as  preclude  such  allowance,  no  mat- 
ter whether  the  latter  became  liens  after  or  before  such  unpre- 
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ferred  liens.  In  other  words,  the  proceeds  of  the  sale  of  the 
homestead  shall  be  applied  to  all  of  the  preferred  liens  in  the 
order  of  their  priority  before  a  judgment  lien  or  claim  of  ex- 
emption can  be  satisfied  in  whole  or  in  part.  It  follows,  there- 
fore, that  if  the  proceeds  of  the  sale  are  not  sufficient  to  more 
than  satisfy  the  preferred  liens,  the  unpreferred  liens  and  the 
claim  for  exemption  can  not  be  satisfied. 

The  right  of  the  debtor  to  claim  his  allowance  in  lieu  of 
homestead  is  postponed  only  to  preferred  liens  and  can  be  as- 
serted upon  any  unpreferred  lien,  or  rather  against  any  fund 
that  is  left  as  against  any  unpreferred  liens. 

In  the  present  case,  the  Englander  mortgage  is  entitled  to  be 
paid  in  full  in  preference  to  the  judgment  lien  of  Lyle;  if  any- 
thing remains  it  should  be  applied  on  the  defendant's  claim  in 
lieu  of  homestead.  This  disposition  would  necessarily  leave 
the  claim  of  Lyle  entirely  unsatisfied. 

This  precise  question  does  not  seem  to  have  been  disposed  of 
in  Ohio  before,  possibly  because  the  language  of  Section  5440 
ought  not  to  leave  any  doubt  as  to  the  rights  of  the  respective 
parties.  As  reflecting  some  light  upon  decisions  somewhat 
analagous  to  that  called  for  in  this  case  I  cite  the  following : 

McConviUe  v.  Lee  et  al,  31  0.  S.,  449 : 

**Syl.  When  land  is  sold  in  an  action  on  a  mortgage  ex- 
ecuted by  husband  and  wife,  neither  of  whom  has  a  homestead, 
the  wife,  as  against  a  judgment  creditor  who  is  a  party,  is  en- 
titled under  the  homestead  law  as  amended  in  1873  (70  0.  L., 
51,  Section  3)  to  the  exemption  of  a  sum  not  exceeding  five 
hundred  dollars,  out  of  the  surplus  after  satisfaction  of  the 
mortgage  debt,  although  no  demand  is  made  until  the  sale  is 
confirmed  and  the  money  in  the  hands  of  the  officer  for  dis- 
tribution." 

P.  451:  **In  holding  that  this  claim  for  exemption  ought  to 
be  allowed  we  follow  moreover  the  well-settled  rule  that  the 
statute  on  this  subject  should  be  liberally  construed  in  favor  of 
the  claimant." 

Roig  v.  Schultz,  42  0.  S.,  165 ; 

*'Syl.  4.  A  further  order  *  •  *  that  after  the  payment 
of  the  mortgage  the  proceeds  of  sale  should  be  applied  to  the 
plaintiff's  judgment,  to  the  exclusion  of  the  claim  of  the  debtor 
in  lieu  of  homestead,  is  erroneous. 
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*'Syl.  5.  After  the  sale  and  the  payment  of  liens  against 
which  no  right  of  homestead  exists,  the  question  of  precedence 
between  other  liens  and  the  claim  of  the  debtor  in  lieu  of  home- 
stead must  be  adjudicated  by  the  court.     (Sec.  5440,  Rev.  St.)." 

P.  167:  *'In  the  case  presented  to  the  court  below,  as  ap- 
pears by  the  record,  the  existence  of  a  mortgage  lien  in  favor  of 
Coates  against  which  the  right  of  a  homestead  exemption  could 
not  be  asserted,  was  admitted.  To  satisfy  such  mortgage  lien, 
the  decree  for  the  sale  of  the  premises  was  correct,  as  was  also 
the  order  of  the  court  directing  the  payment  of  costs  and  of  the 
mortgage  lien  out  of  the  proceeds. 

**  Until  the  costs  and  the  mortgage  lien  were  fully  satisfied  no 
question  as  to  precedence  between  the  plaintiff's  judgment  and 
the  right  of  defendant's  exemption  in  lieu  of  a  homestead 
could  arise.  •  •  *  "We  think,  therefore,  the  court  below 
erred  in  ordering  the  payment  of  plaintiff's  claim  after  the 
payment  of  the  mortgage  without  waiting  to  ascertain  whether 
an  exemption  in  lieu  of  a  homestead  having  precedence  over 
plaintiff's  judgment,  did  not  then  exist." 

Tracy  v.  Cover,  28  0.  S.,  61 : 

**Syl.  Where  a  debtor,  being  the  head  of  a  family,  and  hav- 
ing no  homestead,  and  being  possessed  only  of  personal  prop- 
erty, not  exceeding  in  value  the  amount  which  the  law  allows 
to  be  held  exempt  from  execution  in  lieu  of  a  homestead,  makes 
a  colorable  or  pretended  sale  of  such  property  for  the  purpose 
of  placing  the  same  beyond  the  reach  of  creditors,  the  judgment 
creditors  of  such  debtor  do  not  thereby  acquire  a  right  to  levy 
on  and  sell  such  property  in  disregard  of  the  claim  of  the  debtor, 
properly  made,  to  hold  the  same  exempt  from  execution." 

Sears  v.  Hanks,  14  0.  S.,  298,  deals  with  the  question  of  fraud- 
ulent transfers  to  defeat  creditors  and  decides  that  when  fraud- 
ulent conveyance  is  set  aside,  the  judgment  debtor  may  still 
claim  exemption  in  lieu  of  homestead. 

Jackson  v.  Re  id,  32  O.  S.,  448 : 

Syl  1.  By  the  act  of  1850  (2  S.  &.  C,  1145),  the  home- 
stead  having  been  sold  under  a  claim  which  precludes  the  al- 
lowance of  exemption,  leaving  a  surplus,  the  debtor  may  insist 
upon  his  allowance  out  of  such  surplus  as  against  creditors 
whose  claims  do  not  preclude  the  allowance  of  a  homestead." 

P.  446 :  *  *  When  the  homestead  is  sold  upon  a  preferred  claim 
or  claim  against  which  the  exemption  can  not  prevail  as  to  the 
proceeds,  after  paying  the  preferred  claim,  the  debtor's  rights 
are  just  such  as  if  so  much  of  the  homestead  still  remained. 
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When  land  is  sold  on  execution  and  turned  into  money  the  judg- 
ment creditor  is  paid  out  of  the  proceeds,  according  as  his 
right  related  to  the  land;  but  if  the  creditor  had  no  claim  or 
lien  upon  the  land,  he  would  have  no  right  to  be  paid  out  of 
the  funds  in  the  hands  of  thfe  sheriff.  And  so,  if  the  ordinary 
creditor  could  not  enforce  his  judgment  against  the  homestead 
itself  he  can  not  against  its  proceeds.     •     •     • 

**In  the  case  before  us,  therefore,  when  Reid's  homestead 
was  sold  it  did  not  destroy  his  right  of  exemption,  though  the 
sale  was  under  a  claim  which  precluded  such  exemption." 

Nixon  V.  VanDyke,  2  C.  C,  63 : 

**In  an  action  brought  by  a  judgment  creditor  to  enforce  a 
lien  upon  property  covered  by  a  mortgage  prior  in  date  to  such 
judgment  lien,  the  court  said : 

**Syl.  2.  In  such  an  action,  with  such  liens  thereon,  the 
proper  practice  is  to  adjudicate  as  to  both  of  the  liens  before 
the  sale  and  not  simply  as  to  the  one  against  which  the  home- 
stead lien  could  be  asserted,  *  *  *  in  which  case  the  divi- 
sion of  the  fund,  when  sold,  would  be  in  accordance  with  the 
provisions  of  Sec.  5440,  Rev.  Stat. ' ' 


FAILURE  TO  ALLEGE  NEGLIGENCE  WAS  NOT  THAT  OF 

A  FELLOW  EMPLOYE. 

Ck>mmon  Pleas  Court  of  Hamilton  County. 
John  H.  Janszen  v.  The  L.  P.  IIazen  Company. 

Decided,  May,  1910. 

Pleading Where  a  Corporation  is  Charged  with  Negligenoe — Presump- 
tion That  the  Negligence  Complained  of  Was  That  of  the  Company. 

In  an  action  against  a  private  corporation  by  an  employe  on  account 
of  injuries  alleged  to  have  been  due  to  negligence  on  the  part  of 
the  company,  the  court  is  bound  to  presume  that  the  breach  of  duty 
complained  of  was  the  breach  of  the  company  and  not  of  a  fellow 
employe,  and  the  petition  is  not  fatally  defective  because  of  failure 
to  allege  that  the  negligence  was  not  that  of  a  fellow    employe. 

Reeve,  Burch,  Peters  cfc  Oppeyiheimer,  for  plaintiff. 
Bernum  iSk  Rogers,  cJontra. 
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Dickson,  J. 

This  is  an  action  brought  by  an  individual  against  a  private 
corporation  for  alleged  personal  injuries  received  as  an  em- 
ploye, caused  by  the  negligence  of  the  company.  The  demurrer 
to  a  former  petition  was  sustained  and  leave  given  to  file  an 
amended  petition,  which  has  been  done.  Defendant  now  moves 
to  strike  this  amended  petition  from  the  files  for  three  reasons: 

First.  That  this  amended  petition  is  in  effect  the  same  as 
the  original  petition.     This  reason  is  not  well  taken. 

Second.  That  the  amended  petition  is  **open  to  a  motion  to 
make  more  definite  and  certain.'*  This  reason  is  not  ground 
for  any  such  relief  as  desired.  If  the  new  pleading  be  suscepti- 
ble to  such  motion,  it  must  be  made,  not  contemplated. 

Third.  That  the  facts  stated  do  not  constitute  a  cause  of  ac- 
tion. This  reason  is  properly  the  subject  of  a  demurrer  and 
will  be  considered'  as  such. 

The  defendant  company  complains  that  being  a  corporation  it 
could  not  do  or  fail  to  do  any  act,  except  by  an  employe  or  serv- 
ant, and  that  it  is  the  duty  of  the  plaintiff  to  cause  it  to  appear 
in  its  pleading  that  the  neglect  complained  of  was  not  the  act  of 
a  fellow  employe  or  servant,  and  for  the  want  of  such  an  allega- 
tion the  petition  is  fatally  defective. 

The  law  rightly  presumes  that  the  attorney  for  the  plaintiff, 
or  the  attorney  for  any  party,  will  not  encumber  the  dockets  of 
the  court  with  a  case  when  he  knows  that  his  client  does  not 
have  a  cause  of  action.  Hence,  the  court  is  bound  to  presume 
that  the  breach  of  duty  complained  of  here  was  not  the  breach 
of  a  fellow-Servant. 

Motion  overruled. 
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FIXINC  COMPENSATION  OF  MUNICIPAL  EMPLOYES  IN 

SERVICE  DEPARTMENT. 

Common  Pleas  Court  of  Clarke  County. 

State,  ex  rel  Roger  V.  Smith,  City  Solicitor,  v.  Frank  X. 

LoTHSCiiUETz,  Auditor.^ 

Decided,  1910. 

Municipal  Corporations — Officera  and  Employes  in  Service  Department 
-—Compensation  of.  How  Fixed — Maatdamus  to  Compel  Issue  of 
Warrants  to  Fay  Salaries  and  Wages. 

1.  A  director  of  public  service  has  no  power  under  Sections  4324,  4325 

and  4326  of  the  General  Code,  which  give  him  the  management  and 
supervision  of  his  department,  to  fix  the  salaries  or  compensation 
of  employes  therein,  but  the  exclusive  right  to  fix  such  salaries 
and  compensation  is  reposed  in  the  city  council  by  Section  4214, 
General  Code. 

2.  An  action  in  mandamus  may  be  properly  brought  by  a  city  solicitor, 

under  Sections  4311  and  4313,  General  Code,  to  compel  a  city 
auditor  to  issue  his  warrant  for  payment  of  employes  of  the  public 
service  department,  and  it  will  not  be  assumed  on  demurrer  to  such 
a  petition  that  the  action  is  being  prosecuted  for  the  benefit  of 
private  Individuals. 

Roger  V,  Smithy  City  Solicitor,  for  plaintiff. 
Stewart  L.  Tatum,  for  defendant. 

KUNKLB,  J. 

The  petition  states  that  the  relator  is  the  duly  elected,  quali- 
fied and  acting  solicitor  of  the  city  of  Springfield ;  that  the  de- 
fendant is  the  duly  elected,  qualified  and  acting  auditor  of  said 
city ;  that  Jacob  Kline  is  the  duly  appointed,  qualified  and  acting 
director  of  the  board  of  public  service  of  said  city;  that  said 
Kline,  as  such  director,  has  determined  that  there  should  be 
employed  in  the  department  of  public  service,  an  inspector  of 
sewers ;  that  said  inspector  was  and  is  necessary  for  the  execution 
of  the  work  and  performance  of  the  duties  of  the  department  of 

♦  Afllrmed  by  the  Circuit  Court  without  opinion,  May  19,  1910. 
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public  service ;  that  said  Kline,  as  such  director,  on  January  4, 
1910,  appointed  Joseph  J.  Hackett  inspector  of  sewers;  that 
said  Hackett  entered  upon  his  duties  on  said  day ;  that  the  com- 
pensation of  said  Hackett  as  such  inspector,  was  fixed  by  said 
Kline  at  the  rate  of  $100  per  month,  and  that  said  Hackett,  as 
such  inspector,  should  be  employed  or  discharged  at  the  pleasure 
of  said  director  of  public  service;  that  the  council  of  said  city 
had,  prior  to  the  employment  of  said  inspector,  appropriated 
the  money  necessary  for  the  execution  of  the  work  and  the  per- 
formance of  the  duties  of  the  department  of  public  service ;  that 
on  January  31,  1910,  the  said  director  of  public  service  duly 
prepared  and  approved  an  account  of  the  compensation  of  said 
Hackett  as  such  inspector,  in  the  sum  of  $50,  compensation  for 
services  rendered  from  January  15  to  January  31,  1910,  inclu- 
sive, and  demanded  that  defendant  issue  a  warrant  for  said 
amount  in  favor  of  said  Hackett ;  that  defendant,  as  auditor,  in 
violation  of  the  duties  enjoined  upon  him  by  the  laws  of  Ohio 
and  the  ordinances  of  the  city  of  Springfield,  failed  and  refused 
and  still  fails  and  refuses  to  issue  the  warrant  of  said  city  upon 
the  treasurer  of  said  city,  for  the  purpose  aforesaid;  that  said 
failure  and  refusal  of  defendant  to  issue  said  warrant  prevents 
the  proper  execution  of  the  work  and  the  performance  of  the 
duties  of  the  department  of  public  service;  that  relator  has  no 
complete  or  adequate  remedy  at  law  in  the  premises,  and  there- 
fore asks  that  a  writ  of  mandamus  issue  requiring  the  defendant 
to  issue  the  warrant  of  the  said  city  in  the  amount  aforesaid, 
upon  the  treasurer  of  said  city  in  favor  of  said  Hackett,  for  the 
purpose  aforesaid. 

The  defendant  demurs  to  the  petition  upon  two  grounds : 

First.     The  plaintiff  has  not  legal  capacity  to  sue. 

Second.  The  petition  does  not  state  facts  sufiicient  to  con- 
stitute a  cause  of  action. 

Has  the  solicitor  legal  capacity  to  bring  this  suit! 

Section  1777,  Revised  Statutes  (General  Code,  4311-4313), 
provides : 

**He  shall  apply  in  the  name  of  the  corporation,  to  a  court  of 
competent  jurisdiction  for  an  order  of  injunction  to  restrain  the 
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misapplication  of  funds  of  the  corporation,  or  the  abuse  of  its 
corporate  powers.  •  •  •  *And  in  ease  any  officer  or  board 
fails  to  perform  any  duty  expressly  enjoined  by  law  or  ordi- 
nance, he  shall  apply  to  a  court  of  competent  jurisdiction  for  a 
writ  of  mandamus  to  compel  the  performance  of  such  duty." 

Has  the  auditor  failed  to  perform  any  duty  expressly  enjoined 
by  law  or  ordinance  t 

The  petition  states  that  the  defendant,  in  violation  of  the 
duties  enjoined  upon  him  by  the  laws  of  Ohio  and  the  ordinances 
of  the  city  of  Springfield,  has  failed  and  refused  to  issue  the  war- 
rant in  question. 

No  ordinance  of  the  city  is  plead,  and  this  court  can  not  take 
judicial  notice  of  a  city  ordinance. 

The  defendant  claims  that  a  suit  of  this  nature  can  not  be 
brought  by  the  solicitor ;  that  it  is  a  private  suit  of  Mr.  Hackett, 
and  that  Section  1777,  Revised  Statutes  (General  Code,  4311- 
4313),  does  not  contemplate  that  the  solicitor  shall  bring  a  suit 
for  the  purpose  of  determining  the  private  rights  of  officials  or 
other  persons. 

A  number  of  decisions  to  this  effect  have  been  cited.  The 
decisions  show  that  the  cases  in  question  were  dismissed  because 
the  court  found  that  the  suits  were  being  prosecuted  solely  in  the 
interest  of  private  individuals  and  not  for  the  benefit  of  the  city. 

Among  the  cases  so  cited  are  the  following:  Vaddkin  v. 
Crilly,  7  C.C.(N.S.),341;  Fergus  v.  Columbus,  6  N.  P.,  82; 
Brown  v.  Toledo,  10  C.  C,  642 ;  Gallagher  v.  Johnson,  31  Bui.,  24. 

An  examination  of  these  cases  discloses  that  they  were  not  dis- 
posed of  upon  demurrer,  but  upon  a  hearing  on  the  merits. 
Upon  such  hearing,  it  was  apparent  that  the  cases  were  being 
prosecuted  solely  for  the  benefit  of  persons  other  than  the  city, 
and  the  cases  were  therefore  dismissed.  We  do  not  think,  how- 
ever, that  this  court  could  assume,  upon  demurrer,  that  this 
action  was  being  prosecuted  solely  for  the  benefit  of  Mr.  Hackett, 
and  against  the  interests  of  the  city.  If  upon  a  final  hearing  of 
the  case,  it  should  develop  that  the  case  was  being  prosecuted 
solely  for  the  benefit  of  Mr.  Hackett,  the  case  could  then  be  dis- 
posed of  upon  that  ground. 
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Section  137  of  the  Municipal  Code  of  1902  (General  Code, 
4305),  provides,  among  other  things,  that  the  solicitor  shall 
serve  the  several  directors  and  officers  mentioned  in  this  act, 
as  legal  counsel  and  attorney.  The  solicitor  is  the  legal  advisor 
of  the  director  of  public  service.  He  is  also  the  legal  advisor  of 
the  city  auditor,  and  all  other  city  officers.  It  becomes  his  duty 
to  advise  these  officers  as  to  their  rights  and  duties,  and  I  think  we 
are  justified  in  assuming  that  the  solicitor  has  advised  the  defend- 
ant that  it  was  his  duty  to  issue  the  warrant  in  question,  and  that 
the  defendant,  for  reasons  satisfactory  to  himself,  has  declined 
to  follow  such  advice,  and  issue  the  warrant  in  question. 

Section  41  of  the  Municipal  Code  of  1902  (General  Code, 
3795),  provides,  among  other  things,  that  unless  otherwise  pro- 
vided by  law,  no  money  shall  be  drawn  from  the  treasury  except 
upon  the  warrant  of  the  auditor,  pursuant  to  an  appropriation 
by  council.  By  virtue  of  this  section,  it  becomes  the  duty  of  the 
auditor  to  issue  his  warrant  upon  the  treasury  to  an  appropri- 
ation by  council,  unless  otherwise  provided  by  law. 

In  order  that  progress  may  be  had  in  the  affairs  of  the  city,  we 
think,  if  possible,  such  construction  should  be  given  Section 
1777,  Revised  Statutes  (General  Code,  4311-4313),  as  will  permit 
the  solicitor  to  maintain  proceedings  of  this  nature.  We  also 
think  that  under  the  provisions  of  Section  1777,  Revised  Stat- 
utes (General  Code,  4311-4313),  the  solicitor  is  expressly  au- 
thorized to  bring  a  proceeding  of  this  nature,  and  thus  determine 
whether  the  auditor  was  or  was  not  justified  in  refusing  to  issue 
the  warrant  in  question. 

The  first  branch  of  the  demurrer  may  be  overruled.  As  above 
stated,  if  the  case  is  tried  and  it  develops  that  the  suit  is  being 
prosecuted  solely  at  the  request,  and  for  the  benefit  of  Mr. 
Hackett,  and  that  no  public  interest  is  being  subserved  by  its 
prosecution,  the  case  can  then  be  disposed  of  upon  that  ground. 

Does  the  petition  state  facts  sufficient  to  constitute  a  cause  of 
action  ? 

Has  the  Legislature  conferred  upon  Mr.  Kline,  the  director  of 
public  service,  the  right  to  fix  the  compensation  of  the  employe 
in  question  ? 
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The  solicitor  has  presented  for  the  consideration  of  the  court  a 
very  complete  review  of  the  former  legislation  in  Ohio,  in  so  far 
as  the  same  relates  to  fixing  the  compensation  of  various  employes 
of  the  city. 

Under  the  municipal  code  adopted  in  1902,  the  board  of  public 
service  exercised,  to  a  large  extent,  the  powers  and  duties  of  the 
present  director  of  public  service,  and  in  this  city  the  board  of 
public  affairs  which  preceded  the  board  of  public  service,  also  ex- 
ercised to  a  large  extent  the  same  powers  and  duties  which  were 
subsequently  conferred  upon  the  board  of  public  service.  Both 
of  the  former  boards  had  authority  to  fix  the  compensation  of 
employes,  such  as  the  one  in  question. 

Has  the  Legislature  changed  the  method  of  fixing  the  compen- 
sation of  such  employe?  If  the  Legislature  has,  either  wisely 
or  unwisely,  changed  the  method  of  fixing  such  compensation, 
then  it  becomes  immaterial  how  such  compensation  was  pre- 
viously fixed. 

The  solicitor  has  called  our  attention  to  various  rules  which 
govern  in  the  construction  of  statutes.  Where  statutes  are  am- 
biguous or  incomplete,  there  are  certain  rules,  some  of  which  are 
dted  by  counsel,  which  govern  in  the  construction  of  such  am- 
bigous  or  incomplete  statutes.  These  are  the  mere  rules,  how- 
ever, which  are  intended  to  assist  the  court  in  arriving  at  the  in- 
tention of  the  Legislature.  If  the  intention  of  the  Legislature 
can  be  ascertained  from  a  reading  of  the  statute  in  dispute,  then 
such  intention  must  be  ascertained  from  such  reading  of  the 
statute  itself,  rather  than  by  the  application  of  any  other  rules  of 
construction. 

In  SUngluff  v.  Weaver,  66  Ohio  St.,  621,  the  first  and  second 
paragraphs  of  the  syllabus  are  as  follows: 

**1.  The  object  of  judicial  investigation  in  the  construction  of 
a  statute  is  to  ascertain  and  give  effect  to  the  intent  of  the  law- 
making body  which  enacted  it.  And  where  its  provisions  are 
ambiguous  and  its  meaning  doubtful,  the  history  of  legislation 
on  the  subject,  and  the  consequences  of  a  literal  interpretation 
of  the  language  may  be  considered ;  punctuation  may  be  changed 
or  disregarded;  words  transposed,  or  those  necessary  to  a  clear 
understanding  and,  as  shown  by  the  context,  manifestly  intended, 
inserted. 
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**2.  But  the  intent  of  the  law  makers  is  to  be  sought  first  of 
all  in  the  language  employed,  and  if  the  words  be  free  from  am- 
biguity and  doubt,  and  express  plainly,  clearly  and  distinctly 
the  sense  of  the  law-making  body,  there  is  no  occasion  to  resort  to 
other  means  of  interpretation.  The  question  is  not  what  did  the 
General  Assembly  intend  to  enact,  but  what  is  the  meaning  of 
that  which  it  did  enact.  That  body  should  be  held  to  mean  what 
it  has  plainly  expressed,  and  hence  no  room  is  left  for  construc- 
tion.'' 

In  King  v.  Cemetery  Assn.,  67  Ohio  St.,  240,  244,  the  court 
say: 

**The  intent  of  the  Legislature  is  determined  from  what  it 
says,  and  if  its  language  is  clear  and  unambiguous,  the  courts 
have  no  authority  to  change  it." 

In  1902  there  was  enacted  what  is  commonly  known  as  the 
municipal  code.  This  code  made  a  number  of  changes  in  the  law 
as  it  previously  existed;  and  what  is  commonly  known  as  the 
Payne  law,  which  was  passed  in  1908,  has  made  a  number  of 
radical  changes  in  the  municipal  code,  enacted  in  1902. 

'The  solicitor  calls  attention  to  the  confusion  which,  in  his 
opinion,  will  necessarily  result  in  the  management  of  city  affairs, 
if  the  construction  contended  for  by  the  defendant,  is  placed 
upon  the  sections  in  question. 

We  were  impressed  with  the  argument  of  the  solicitor  upon  this 
point,  and  would  doubtless  be  guided  by  his  suggestions,  if  we 
had  authority  to  enact  legislation  upon  this  subject  This  court, 
however,  has  no  authority  to  enact  laws,  it  merely  construes  the 
laws  which  have  been  enacted. 

Section  227  of  the  Payne  law,  enacted  in  1908,  and  which  is 
now  in  force  (General  Code,  4214),  provides  that  council  shall, 
by  ordinance  or  resolution,  except  as  otherwise  provided  in  this 
act,  determine  the  number  of  officers,  clerks  and  employes  in  any 
department  of  the  city  government,  and  shall  fix,  by  ordinance  or 
resolution,  their  respective  salaries  and  compensation,  and  the 
amount  of  bond  to  be  given  by  each  ofiicer,  clerk  or  employe  in 
any  department  of  the  city  government,  if  any  be  required,  and 
said  bonds  shall  be  made  by  such  ofiicer,  clerk  or  employe  with 
surety  subject  to  the  approval  of  the  mayor  of  said  city. 
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This  section  clearly  confers  upon  council,  except  as  otherwise 
provided  in  that  act,  the  right  to  determine  the  number  of 
officers,  clerks  and  employes  in  any  department  of  the  city 
government,  and  also  confers  upon  council  the  right  to  fix,  by 
ordinance  or  resolution,  their  respective  salaries  and  compen- 
sation. Here  is  an  express  declaration  upon  the  part  of  the 
Legislature  that  the  council  shall  have  the  right  to  fix  the  salaries 
and  compensation  of  all  officers,  clerks  and  employes  in  any  de- 
partment of  the  city  government,  except  as  otherwise  provided 
in  that  act. 

Has  the  authority  to  fix  the  compensation  of  the  employe  in 
question  been  conferred  upon  any  other  board  or  person  by  that 
actT 

Our  attention  is  called  by  the  solicitor  to  Section  139  of  the 
same  act  (General  Code,  4324).    This  section  is  as  follows: 

*  *  The  director  of  public  service  shall  manage  and  supervise  all 
public  works  and  undertakings  of  the  city,  except  as  otherwise 
provided  by  law  and  shall  have  all  powers  and  perform  all  duties 
conferred  by  law  upon  the  directors  of  public  service  or  the 
board  of  public  service,  except  as  otherwise  provided  by  law.'' 

In  brief,  it  is  claimed  that  the  director  of  public  service  has  all 
the  powers  and  duties  conferred  upon  the  former  directors  of 
public  service,  or  the  board  of  public  service.  It  is  true  he  has 
the  powers  of  such  board,  except  as  otherwise  provided  by  law. 

If  the  phrase,  ** except  as  otherwise  provided  by  law,"  was 
not  contained  in  Section  139  (General  Code,  4324),  then  there 
would  be  a  conflict  between  the  provisions  of  Section  139  (Gen- 
eral Code,  4324)  and  Section  227  (General  Code,  4214),  and  if 
such  conflict  existed,  a  court  would  then  resort  to  the  familiar 
rules  of  construction  to  determine  what  the  Legislature  really 
intended  to  enact. 

In  other  words,  if  it  was  not  for  the  last  six  words  contained 
in  Section  139  (General  Code,  4324),  then  this  section  would 
have  conferred  upon  the  director  of  public  service,  all  of  the 
powers  and  duties  formerly  conferred  upon  the  board  of  public 
service,  and  such  board  of  public  service  formerly  had  the  right 
to  fix  the  compensation  of  the  employe  in  question. 
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Section  139  (General  Code,  4324),  however,  qualifies  this 
power  by  saying  that  the  director  of  public  service  shall  have  the 
powers  of  such  other  boards,  except  as  otherwise  provided  by 
law,  and  in  the  same  act,  by  virtue  of  Section  227  (General 
Code,  4214),  the  Legislature  has  provided  that,  **  except  as  other- 
wise provided  in  this  act" — ^not  by  law,  or  some  other  act- — 
but  except  as  otherwise  provided  in  this  act,  the  council  shall 
fix  and  determine  the  salaries  and  compensation  of  all  employes 
in  any  department  of  the  city  government. 

It  is  not  claimed  that  there  is  any  provision  in  the  act  in  ques- 
tion, which  specifically  confers  upon  the  director  of  public  service 
the  power  of  fixing  the  compensation  of  the  employe  in  question. 
When  these  two  sections  are  read  together,  we  think  it  is  ap- 
parent that  the  Legislature  meant  to  confer  the  right  of  fixing 
the  compensation  of  the  employe  in  question  upon  council. 

There  is  another  section  of  the  act  in  question,  which  we  think 
throws  some  light  upon  the  intention  of  the  Legislature.  Sec- 
tion 145  of  the  Municipal  Code  of  1902  (General  Code,  4327), 
was  amended  in  1908  (99  0.  L.,  564),  and  forms  part  of  the 
Payne  law.     Original  Section  145  reads  as  follows: 

**The  directors  of  public  service  may  employ  such  superin- 
tendents, inspectors,  engineers,  harbor  masters,  clerks,  laborers, 
and  other  persons,  as  may  be  necessary  for  the  execution  of  the 
powers  and  duties  of  this  department,  and  may  establish  such 
sub-departments  for  the  administration  of  affairs  under  said  di- 
rectors as  may  be  deemed  proper.  The  compensation  and  bond 
of  all  persons  appointed  or  employed  by  the  department  of 
public  service  shall  be  fixed  by  said  directors,  and  no  person  shall 
be  removed  except  for  cause  satisfactory  to  said  directors  or  a 
majority  of  them. ' ' 

This  section,  as  amended,  99  0.  L.,  564,  and  as  now  in  force, 
reads  as  follows : 

**The  director  of  public  service  may  establish  such  sub-de- 
partments as  may  be  necessary  and  determine  the  number  of 
superintendents,  deputies,  inspectors,  engineers,  harbor  masters, 
clerks,  laborers,  and  other  persons  as  may  be  necessary  for  the 
execution  of  the  work  and  the  performance  of  the  duties  of  this 
department. '  ^ 
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It  will  be  seen  that  the  Legislature  amended  the  section  in 
question,  and  eliminated  the  provision  that  the  compensation 
and  bonds  of  all  persons  appointed  or  employed  by  the  depart- 
ment of  public  service,  shall  be  fixed  by  said  directors. 

It  is  apparent  from  this  amendment  that  the  Legislature  in- 
tended to  withdraw  from  the  director  of  public  service  the  right 
of  fixing  the  compensation  and  bonds  of  the  persons  appointed 
or  employed  by  the  department  of  public  service,  and  of  placing 
such  power  in  the  hands  of  council. 

When  the  duties  of  the  director  of  public  service,  as  defined 
by  Sections  139,  140,  141  (General  Code,  4324,  4325,  4326),  etc., 
of  the  Payne  law  are  considered,  it  will  be  found  that  his  duties 
are  to  manage,  supervise,  to  superintend,  and  not  to  legislate 
in  any  form. 

Section  126  of  the  Municipal  CJode  of  1902  (General  Code, 
4209,  4213),  provides  that  council  shall  fix  the  salaries  of  all 
officers,  clerks  and  employes  in  the  city  government,  except  as 
otherwise  provided  in  that  act.  This  section  of  the  law  of  1902 
shows  that  the  general  policy  of  the  Legislature,  even  at  that 
time,  was  to  place  the  fixing  of  salaries  of  employes  in  the  coun- 
cil. 

That  act  did  contain  a  provision  or  exception,  which  conferred 
upon  the  board  of  public  service  the  right  to  fix  the  compensation 
of  an  employe,  such  as  the  one  in  question.  When  the  Legisla- 
ture enacted  the  Payne  law,  no  such  exception  was  made,  and  we 
must  assume  that  the  Legislature  intended  that  council  should  fix 
the  compensation  of  employes,  such  as  the  one  in  question. 

We  think  the  Legislature,  by  the  enactment  of  what  is  known 
as  the  Payne  law,  has  conferred  upon  council  the  right  to  fix  the 
compensation  of  the  employe  in  question,  and  the  second  branch 
of  the  demurrer  will  therefore  be  sustained. 

We  might  also  suggest  that  a  writ  of  mandamus  will  issue  only 
in  cases  where  the  relator  has  a  clear,  legal  right.  This  case  does 
not  come  within  that  well  established  rule. 

Counsel  for  defendant  has  suggested  other  reasons  why  this 
demurrer  should  be  sustained.  For  example,  it  is  claimed  that 
the  petition  does  not  show  the  issuance,  by  the  auditor,  of  a  cer- 
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tificate  that  the  money  to  be  drawn  from  the  treasury  was  in  the 
fund,  and  not  appropriated  to  any  other  use,  and  also  that  the 
party  in  interest  has  a  complete  and  adequate  remedy  at  law,  and 
therefore  a  proceeding  in  mandamus  is  unnecessary. 

We  have  not  considered  these  suggestions  as  we  preferred 
basing  our  decision  upon  the  question  in  which  counsel  upon  both 
sides  are  chiefly  interested,  rather  than  upon  any  of  the  other 
objections  suggested. 


INTERFERENCE  WITH  EGRESS  BY  STREET  RAILWAY 

TRACKS. 

Common  Pleas  Court  of  Franklin  County. 

Thomas  E.  Powell  v.  The  Columbus,  Delawabb  ft  Mabion 

Electric  Railway  Company. 

Decided,  January  11,  1910. 

Abutting  Owner — Burden  of  Street  Railway  Tracks  in  Street — Estoppel 
by  Consent — Interference  with  Egress — Encroaibhment  upon  Side- 
walk at  Street  Corners — Injunction, 

1.  An  abutting  owner  who '  consents  to  the.  conBtniction  of  a  street 

railway  in  the  street  in  front  of  his  property  is  estopped  from 
complaining  of  the  additional  burden  thereby  imposed;  but  if 
the  track  materially  interferes  with  the  property  right  of  ingress 
and  egress  appertaining  to  his  realty,  complaint  with  reference 
thereto  will  lie. 

2.  Encroachment  upon  the  sidewalk  by  the  laying  or  street  railway 

tracks  so  near  thereto  at  a  street  corner  that  in  turning  into  the 
the  other  street  the  body  of  a  car  extends  slightly  over  the  side- 
walk, is  not  a  material  interference  with  the  ingress  and  egress 
of  the  abutting  owner,  but  is  interference  of  a  character  that  Is 
common  to  him  and  the  public  at  large,  and  injunction  will  not 
lie  on  his  petition  for  a  removal  of  the  tracks  at  that  point 

r.  E.  Powell,  for  plaintiff. 
C.  C.  WiUiams,  contra. 
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BiGGEB,  J. 

After  careful  consideration  of  the  evidence  and  argament  of 
counsel,  I  am  of  opinion  the  plaintiff  is  not  entitled  to  the  extra- 
ordinary relief  of  injunction.  I  do  not  rest  this  entirely  or 
mainly  upon  the  ground  that  his  laches  have  estopped  him  from 
asking  the  extraordinary  remedy  of  injunction. 

It  appears  from  the  evidence,  and  this  is  not  denied  by  the 
plaintiff,  that  he  gave  his  consent  in  writing  for  the  construc- 
tion of  this  railway  along  the  street  upon  which  his  property 
abuts.  That  being  true,  there  is  no  question  as  to  the  imposition 
of  additional  burdens  on  the  easement.  Having  consented  to 
the  construction  of  the  road  he  can  not  complain  that  it  is  an 
additional  burden,  but  notwithstanding  his  consent  he  may  com- 
plain if  his  easement  of  ingress  and  egress,  which  is  a  property 
right  appertaining  to  his  realty,  is  materially  interfered  with. 
But  it  is  to  be  remembered  that  in  the  construction  of  railways 
from  one  street  into  another,  crossing  each  other  at  practically 
right  angles,  it  is  unavoidable  that  the  track  will  approach  nearer 
to  the*  abutting  property  at  the  corner  where  the  curve  turns 
than  where  the  track  lies  parallel  with  the  side  of  the  street. 

In  this  case  there  is  a  space  of  more  than  ten  feet  between  the 
inside  track  and  the  lot  line  of  the  plaintiff.  It  appears  that 
there  has  been  a  sidewalk  constructed  along  the  west  side  of 
plaintiff's  property,  and  this  track  passes  within  a  short  distance 
of  this  sidewalk.  Plaintiff  himself  testified  that  it  cut  off  a  por- 
tion of  the  sidewalk,  but  the  plat,  which  the  evidence  shows  was 
made  according  to  accurate  measurements,  shows  that  if  this 
sidewalk  be  constructed  to  a  point  where  it  will  intersect  the  south 
property  line  of  plaintiff's  lot,  it  will  not  reach  the  inside  rail 
of  the  curve ;  it  may  be  true  that  as  a  car  passes  a  small  portion 
of  it  will  extend  over  the  corner  of  the  sidewalk,  but  in  my  opin- 
ion this  is  not  a  matter  of  which  the  plaintiff  can  complain  if 
the  construction  is  reasonably  necessary  from  an  engineering 
standpoint,  and  both  Mr.  Braun,  the  county  engineer,  and  Mr. 
Whysall,  who  has  had  long  experience  in  the  construction  and 
operation  of  such  roads,  testify  that  this  curve  is  constructed 
upon  correct  engineering  principles,  and  that  it  is  a  reasonable 
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curve  in  view  of  the  grade  of  the  Mock  road  as  it  approaches 
High  street  from  the  south,  Mr.  Whysall  testifying  that  to  change 
this  grade  it  would  be  necessary  to  change  the  grade  of  the  street. 

Most  of  the  cases  cited  by  counsel  have  reference  to  estoppel 
of  parties  by  their  laches,  and  no  cases  have  been  cited  in  point — 
that  is  cases  with  reference  to  encroachment  upon  comers  by  the 
construction  of  street  or  interurban  railways. 

I  cite  as  apparently  in  point  upon  this  question  the  case  of 
Clark  V.  the  Third  Street  Passenger  Railway  Company,  3  Phila^ 
delphia,  259 ;  and  also  a  case  reported  in  the  third  volume  of  the 
Street  Railway  Reports,  at  page  726,  a  case  decided  by  the  Su- 
preme Court  of  North  Carolina.  In  both  of  these  cases  it  will 
be  found  that  the  cars  in  passing  around  the  corner  extended 
for  some  distance  over  the  sidewalk,  but  notwithstanding  that  the 
courts  held  that  this  was  not  a  material  interference  with  the 
easement  of  ingress  and  egress  of  the  abutter. 

It  is  true  of  many  other  vehicles  than  street  cars  that  as  they 
pass  the  corners  they  go  very  near  the  curb  as  the  worn  condition 
of  most  curbs  at  the  corner  testify. 

No  part  of  the  track  of  the  street  railway  company  is  nearer 
than  ten  feet  to  the  corner  of  plaintiff's  lot,  and  if  it  interferes 
to  some  extent  with  the  sidewalk  in  passing  around  the  corner 
that  is  an  interference  which  is  common  to  both  the  plaintiff  and 
the  public  at  large,  as  the  sidewalk  is  a  part  of  the  street,  as  well 
as  the  part  devoted  to  a  roadway. 

I  conclude,  therefore,  that  the  plaintiff  is  not  entitled  to  an 
injunction  requiring  the  removal  of  the  tracks  at  this  point. 
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SERVICE  ON  A  CORPORATION  RESIDENT  OF  ANOTHER 

COUNTY. 

Ck>inmon  Pleas  Court  of  Licking  County. 

David  Hankinson  v.  The  Columbus  Natural  Gas  Co. 

Decided,  1910. 

I  Corporations — Description  of  Defendant  Corporation  in  Petition — Serv- 

ice of  Bummons — Incorrect  Return  by  Sheriff  May  he  Amended — 
Sections  11272  and  11288,  General  Code — Action  Against  Oil  Com- 
pany. 

1.  If  the  description  of  a  defendant  corporation  in  the  petition  follows 

the  statute  sufficiently  to  identify  it,  the  service  of  summons  will 
not  be  set  aside  because  it  does  not  follow  the  exact  words  of  the 
statute. 

2.  Where  service  Is  had  upon  a  managing  agent  of  a  corporation  located 

in  another  county,  but  the  sheriff  failed  to  so  designate  the  party 
served  in  his  return,  he  will  be  granted  leave  to  amend  his  re- 
turn in  that  respect. 

Jones  &  Jones  and  Norpell  &  Norpell,  for  plaintiff. 
Kihler  &  Montgomery y  contra. 

Seward,  J.  (orally). 

j  This  case  is  one  of  a  series  of  cases  which  have  been  submitted 

to  the  court  upon  a  motion  containing  several  branches. 

It  is  a  suit  to  declare  a -lease  void  because  it  was  obtained  by 
fraud.  The  first  branch  of  the  motion  is  that  the  action  be  dis- 
missed for  want  of  jurisdiction,  and  I  presume  that  calls  in 
question  whether  this  company  can  be  sued  in  this  county  not 
having  its  place  of  business  in  this  county,  unless  it  be  under 
Section  5023,  although  I  am  not  thoroughly  advised  as  to  the 
point. 

Section  5023  provides : 

*'An  action  other  than  one  of  those  mentioned  in  the  four 
i  preceding  sections,  against  a  corporation  created  under  the  laws 

of  this  state,  may  be  brought  in  the  county  in  which  such  cor- 
poration is  situated,  or  has  or  had  its  principal  office  or  place  of 
business,  or  in  which  such  corporation  has  an  office  or  agent,  or 
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in  any  county  in  which  a  summons  may  be  served  upon  the  presi- 
dent, chairman  or  president  of  the  board  of  directors  or  trustees 
or  other  chief  officer;  but  if  such  corporation  is  an  insurance 
company,  the  action  may  be  brought  in  the  county  wherein  the 
cause  of  action  or  some  part  thereof  arose ;  and  if  such  corpora- 
tion be  organized  for  the  purpose  of  mining  or  operating  for 
petroleiun  oil  or  gas,  either  exclusively  or  in  connection  with 
other  business,  the  action  may  be  brought  in  any  county  where 
such  corporation  owns  or  operates  a  mine  or  a  well  for  petroleum 
oil  or  gas,  and  the  cause  of  action,  or  some  part  thereof,  arose." 

The  petition  in  this  case  discloses  that  this  is  a  corporation 
operating  for  oil  and  gas,  and  that  it  has  several  gas  wells  in  the 
county.  So  that  if  that  is  the  feature  of  the  case  that  is  objected 
to  by  this  motion,  the  motion  will  be  overruled  as  to  that. 

The  next  branch  of  the  motion  is  that  the  summons  be  quashed 
on  the  ground,  first,  that  it  does  not  appear  that  the  defendant 
is  a  corporation  such  as  is  described  in  this  section  of  the  statute. 
While  the  description  in  the  petition  does  not  follow  the  identi- 
cal terms  or  words  of  the  statute,  it  follows  them  sufficiently 
to  identify  and  bring  it  within  the  subdivisions  of  Section  5023. 

The  next  branch  of  the  motion  is  because  the  service  is  not 
good  under  Section  5041,  which  is  the  statute  providing  for 
service  upon  corporations;  and  this  service  is  not  good  under 
that  section  of  the  statute  as  the  court  construes  it : 

'*A  summons  against  a  corporation  may  be  served  upon  the 
president,  mayor,  chairman  or  president  of  the  board  of  direc- 
tors or  trustees,  or  other  chief  officer ;  or  if  its  chief  officer  be  not 
found  in  the  county,  upon  its  cashier,  treasurer,  secretary,  clerk, 
or  managing  agent." 

Now,  the  sheriff  of  Franklin  county  certified  that  the  service 
was  made  upon  the  business  manager,  I  believe,  or  at  any  rate 
it  was  not  the  managing  agent ;  and  he  certifies  that  the  cashier, 
treasurer  or  secretary  are  not  found  within  his  bailiwick.  If 
they  are  not  found  there,  he  must  serve  the  summons  upon  the 
managing  agent,  and  must  sity  so  in  his  return.  Now,  it  is 
claimed  that  the  person  to  whom  the  copy  was  delivered  was 
really  the  managing  agent,  and  that  the  sheriff  made  a  mistake 
in  not  designating  him  as  the  managing  agent  in  the  return ;  and 
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application  is  made  by  the  sheriff  for  leave  to  correct  the  re- 
turn in  that  respect.  Under  Section  5114,  the  court  thinks  that 
he  has  a  right  to  amend  the  return  to  correspond  with  the  facts : 

"The  court  may,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any  pleading, 
process,  or  proceeding,  by  adding  or  striking  out  the  name  of 
any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  other  allega- 
tions material  to  the  case,  or,  when  the  amendment  does  not 
change  substantially  the  claim  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved." 

The  court  thinks  it  is  proper  to  allow  the  sheriff  leave  to  amend 
his  return,  and  bases  that  upon  the  26th  Ohio  State,  page  467, 
at  page  470.  That  is  a  case  where  an  action  was  brought  against 
an  insurance  company  under  a  i)olicy  which  provided  that  the 
action  must  be  commenced  within  a  year,  or  they  could  not  have 
a  right  of  action  against  the  company.  The  summons  was  issued 
to  the  wrong  company.  The  petition  was  properly  laid  against 
the  defendant  company,  but,  by  mistake,  the  name  of  another 
company  got  in  the  summons,  but  it  was  served  upon  the  right 
company.  The  court  held  in  that  case,  that  it  was  such  an 
amendment  as  could  be  brought  under  the  provisions  of  Section 
5114,  and  allowed  the  amendment  to  be  made,  inserting  the 
proper  company. 

This  motion,  in  all  its  branches,  will  be  overruled, 
tions. 


IXEMPTION  FROM  SERVICE  OF  SUMMONS 

Common  Pleas  Court  of  Hamilton  County. 

I.  Solomon  v.  R.  L.  Yokum. 

Decided,  February,  1910. 

Summons — Right  of  Exemption  from  Service  of — Where  the  Defend- 
ant is  Called  into  the  Jurisdiction  toith  Reference  to  a  Pending 
Action — Appearance. 

1.  One  called  into  this  Jurisdiction  by  his  attorneys  for  the  purpose  of 
consultation  with  reference  to  the  subject-matter  of  a  pending  ac- 
tion is  exempt  ft'om  service  of  summons,  notwithstanding  he  in- 
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stituted  an   independent  action  for  replevin  of  the  property  in- 
volved. 
2.  Entering  into  an  agreement  in  writing  with  the  sheriff  for  pay  for 
extra  care  of  the  property  seized  in  the  present  action  does  not 
amount  to  an  appearance  in  this  action  for  any  purpose. 

A,  J.  Freiberg,  for  plaintiff. 
Pogue  &  Pogue,  contra. 

Dickson,  J. 

A  motion  has  been  filed  to  quash  service  of  summons  made 
upon  the  First  National  Bank  of  Pierre,  South  Dakota.  This 
service  v^ras  made  upon  B.  A.  Cummins,  its  vice-president. 

The  ground  for  the  motion  is  that  Cummins  was  at  the  time 
of  the  service  within  this  jurisdiction  under  the  instructions 
from  his  attorneys  in  this  city,  and  for  the  sole  purpose  of  con- 
sulting said  attorneys  in  reference  to  certain  rights  which  said 
bank  claimed  to  have  in  certain  property  involved  in  another 
action  pending  in  this  jurisdiction. 

It  is  well  understood  that  one  who  is  within  the  jurisdiction  of 
any  court  for  the  sole  purpose  of  assisting  or  taking  part  in  an 
action  pending  therein  is  exempt  from  service  of  summons.  The 
reason  of  this  rule  is  that  every  proper  means  possible  must  be 
employed  to  facilitate  the  ascertainment  of  the  truth  in  a  trial. 
The  fact  that  Cummins,  either  for  himself  or  his  bank,  in- 
stituted an  independent  action  in  replevin  as  to  this  property  in 
question  instead  of  entering  this  action  makes  no  difference.  He 
had  a  right  to  exercise  his  choice  as  to  remedies. 

The  fact  that  this  bank  and  Cummins  entered  into  an  agree- 
ment in  writing  to  indemnify  the  sheriff  for  extra  care  of  the 
property  seized  in  this  action  is  not  an  appearance  in  this  ac- 
tion for  any  purpose. 

Motion  granted. 
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STATE  RAILWAY  EMPLOYERS  LIABILITY  ACT 
UNCONSTITUTIONAL  IN  PART. 

Common  Pleas  Court  of  Franklin  County. 

Uriah  J.  Flemm  v.  Toledo  &  Ohio  Central  Railway 

Company.  " 

Decided,  May  3,  1910. 

C<mstitutianal  Lato-^Domain  of  Congreaa  Invade^  by  St&te  Legisla- 
ture— In  Making  Railway  Employers*  Liahiliiy  Act  Apply  to  Roads 
Located  in  Part  Only  in  this  State — Provisions  as  to  Interstate  and 
Intrastate  Roads  Separable,  and  Act  Applicable  to  Local  Roads>^ 
Sections  9017  and  9018,  General  Code. 

The  state  railway  employers'  liability  act  is  unconstitutional  as  to  all 
roads  which  are  located  in  part  in  this  and  in  part  in  another  state; 
but  the  provisions  of  the  act  are  separable,  and  as  to  roads  which 
are  wholly  within  the  state  the  act  is  valid. 

F.  8.  Monneti  and  Pugh  cfe  Pugh,  for  plaintiff. 
Vorys,  Sater,  Seymour  <&  Pea^se,  contra. 

Evans,  J. 

The  principal  question  presented  and  argued  on  the  demurrer 
to  the  petition  involves  the  constitutionality  of  the  legislative 
act  of  February  28,  1909  (99  0.  L.,  25),  known  as  the  railroad 
employers'  liability  act.     This  act  provides  that: 

Every  railroad  company  operating  any  railroad  which  is  in 
whole  or  in  part  within  this  state  shall  be  liable  for  all  damages 
sustained  by  any  of  its  employes  by  reason  of  personal  injury 
or  death  of  such  employe : 

1.  When  such  is  caused  by  a  defect  in  any  locomotive, 
engine,  car,  etc.,  required  by  such  company  to  be  used  by  its  em- 
ployes in  and  about  the  business  of  their  employment,  if  such  de- 
fect could  have  been  discovered  by  reasonable  and  proper  care, 
and  such  injured  employe  shall  not  be  deemed  to  have  assumed 
the  risk  occasioned  by  such  defect,  and  the  continuance  in  em- 
plojonent  after  knowledge  of  such  defect  by  any  employe  shall 
not  be  deemed  an  act  of  contributory  negligence. 
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Such  liability  attaches  under  this  paragraph  2,  although  the 
injury  was  caused  by  the  carelessness  or  negligence  of  any  other 
employe,  officer  or  agent  of  such  company.  Section  2  of  said  act 
provides  that  in  all  actions  hereafter  brought  against  any  rail- 
road company  operating  any  railroad  in  whole  or  in  part  within 
this  state,  for  personal  injury  or  death  of  an  employe,  the  fact 
that  the  employe  may  have  been  guilty  of  contributory  negli- 
gence shall  not  bar  a  recovery  where  his  contributory  negligence 
was  slight  and  that  of  the  employer  was  greater  in  comparison. 
But  the  damages  shall  be  diminished  by  the  jury  in  proportion  to 
the  amount  of  negligence  attributable  to  such  employe.  All 
quesrt;ioiis  of  negligence  and  contributory  negligence  shall  be  for 
the  jury. 

It  is  claimed  on  behalf  of  the  demurrer  that  by  the  use  of  the 
words  "or  in  part"  embodied  in  said  act,  that  the  entire  act  is 
unconstitutional  in  that  it  invades  the  power  conferred  upon 
Congress  by  Article  I,  Section  8  of  the  federal  Constitution. 
That  section  of  the  Constitution  provides  that:  "Congress 
shall  have  power  to  regulate  commerce  with  foreign  nations, 
among  the  several  states,  and  with  the  Indian  tribes." 

It  is  urged  that  said  act  in  question  undertakes  to  regulatr 
interstate  commerce  because  by  its  provisions  it  applies  to  all 
railroads  operated  in  whole  or  in  part  within  this  state.  Many 
authorities  are  cited  in  support  of  this  contention,  among  which 
are  the  employers'  liability  cases,  207  U.  S.,  463,  and  the  case  of 
State  of  Wisconsin  v.  C,  M,  &  St.  P.  By.  Co.,  reported  in  19 
L.  R.  A.  (N.  S.),  326.  I  have  examined  all  the  cases  cited  by 
counsel  in  their  briefs,  both  on  behalf  of  and  against  said  de- 
murrer, and  have  reached  the  conclusion  that  inasmuch  as  Con- 
gress, by  the  act  of  April  22,  1908,  the  present  employers'  lia- 
bility act,  has  taken  jurisdiction  to  regulate  fully  as  to  all  rail- 
roads engaged  in  interstate  commerce,  whose  roads  are  partly 
in  one  state  and  partly  in  another,  that  the  Legislature  in  the 
act  in  question,  in  attempting  to  include  in  its  operations  rail- 
roads operating  partly  in  this  state,  has  invaded  said  section  of 
the  federal  Constitution,  and  for  this  reason  said  act  is  inopera- 
tive as  to  all  railroads  which  are  partly  in  this  state,  for  the 
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reason  that  such  roads  are  necessarily  engaged  in  interstate  com- 
merce. 

The  employers'  liability  cases  (supra)  I  think  are  decisive  on 
this  question. 

The  most  serious  question,  and  the  one  that,  in  my  opinion,  is 
more  difficult  of  solution,  is  whether  the  provisions  of  said  act 
are  separable,  and  if  the  part  thereof  that  applies  to  railroads 
operated  wholly  within  this  state  can  stand,  although  the  part 
thereof  that  applies  to  railroads  partly  in  this  state  must  fall. 

It  is  claimed  on  the  part  of  defendant  that  said  employers' 
liability  cases  and  said  Wisconsin  case  is  authority  for  the  con- 
tedtion  that  the  provisions  of  the  act  in  question  are  indivisible, 
and  can  not  be  separated  so  as  to  sustain  it  as  to  railroads  wholly 
within  the  state. 

The  court  in  holding  said  employers'  liability  act  of  1906  un- 
constitutional did  so  on  the  ground  that  said  act,  which  was  one 
addressed  to  all  common  carriers  employed  in  interstate  com- 
merce, imposed  a  liability  upon  such  carriers  in  favor  of  any 
of  their  employes,  without  qualification  or  restriction  as  to  the 
nature  of  the  business  at  the  time  of  the  injury,  and  that  this, 
of  necessity,  includes  subjects  wholly  outside  of  the  power  of 
Congress  under  the  commerce  clause  of  the  Constitution. 

It  is  argued  here  that  said  case  is  authority  in  point  that  the 
provisions  of  the  legislative  act  here  under  consideration  are  so 
dependent  upon  each  other  that  they  are  indivisible,  and  that 
effect  can  not  be  given  to  the  provisions  applicable  to  railroads 
wholly  within  the  state  by  separating  them  from  the  provisions 
as  to  railroads  partly  within  the  state,  and,  hence,  that  the 
entire  act  is  invalid.  The  court  in  the  employer's  liability  cases 
did  hold  said  provisions  indivisible,  and  that  they  could  not  be 
separated  so  as  to  uphold  said  act  as  related  and  confined  to  em- 
ployes engaged  in  interstate  business,  as  distinguished  from  em- 
ployes engaged  by  such  carriers  solely  in  intrastate  business. 

The  ground  upon  which  the  court  so  interpreted  said  act  was, 
that  the  court  could  not  construe  the  words  **any  employe,"  as 
found  in  the  statute,  to  mean  any  employe  when  such  employe  is 
engaged  only  in  interstate  commerce,  because  this  would  require 
the  court  to  write  into  the  statute  words  of  limitation  and  re- 
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striction  not  found  in  it.  In  other  words,  as  I  understand  the  de- 
cision, in  order  to  uphold  the  contention  of  the  Attorney-General, 
the  court  would  be  required  to  employ  the  legislative  prerogative 
of  writing  into  the  statute  limitations  and  restrictions  as  to  the 
character  of  the  business  in  which  the  employes  were  engaged. 
The  court  also  held  that  to  so  modify  the  statute  the  effect  would 
be  t»  restrict  the  operation  of  the  statute  to  the  District  of  Co- 
lumbia and  the  territories. 

The  court  held  that,  where  a  statute  contains  provisions  which 
are  constitutional  and  others  which  are  not,  effect  may  be  given 
to  the  legal  provisions  by  separating  them  from  the  illegal ;  that 
this  applies  only  to  a  case  where  the  provisions  are  separable  and 
not  dependent  upon  the  other,  and  it  is  plain  that  Congress  would 
have  enacted  the  legislation  with  the  unconstitutional  provisions 
eliminated. 

In  the  case  of  Wisconsin  v.  C,  M.  <&  St.  P.  Ry.  Co.,  19  L.  R.  A., 
326,  similar  questions  were  presented.  The  question  was  also 
made  in  the  Wisconsin  case,  that  if  it  be  beyond  the  power  of 
the  state  to  restrict  the  services  of  an  operator  engaged  in  mov- 
ing interstate  trains,  it  is  competent  to  so  restrict  as  to  one  en- 
gaged exclusively  upon .  trains  or  business  wholly  within  the 
state,  and  that  the  law  may  be  construed  as  so  limited,  and  its 
validity  as  so  limited  be  sustained. 

It  will  be  observed  that  in  both  the  Wisconsin  case  and  said 
employers'  cases  this  principle  was  sought  to  be  invoked  as  to 
railroads  doing  interstate  business,  but  limited  to  its  trains  and 
operators  engaged  exclusively  in  intrastate  business  for  such 
railroads. 

Although  the  court  held  the  doctrine  to  be  sound  even  as  to 
railroads  doing  an  interstate  business,  if  it  is  reasonably  possible 
to  separate  the  permissible  from  the  forbidden,  and  to  believe  that 
the  Legislature  intended  by  the  act  to  affect  the  one  and  omit 
the  other,  but  for  ample  reasons  stated  by  the  courts  in  said 
cases  it  was  not  possible  to  make  such  separation. 

The  facts  in  the  Wisconsin  case  show  that  said  operators  were 
engaged  in  directing  both  local  and  interstate  trains,  and  to  so 
separate  it  would  be  to  restrict  the  employment  of  all  operators, 
without  discrimination  as  to  the  character  of  the  services. 
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In  distin^ishing  the  cited  eases  from  the  ease  at  bar,  it  will 
appear  that  the  facts  differ  in  the  following  respect:  In  both 
the  employes'  liability  cases  and  the  Wisconsin  case  all  the  rail- 
roads there  involved  were  railroads  engaged  in  interstate  com- 
merce, and  were  railroads  located  partly  in  one  state  and  partly 
in  another. 

In  the  case  at  bar,  the  defendant  railroad  is  one  wholly  within 
the  state  of  Ohio,  and  there  are  no  facts  to  show  that  it  is  en- 
gaged in  interstate  commerce. 

In  said  cited  cases  of  interstate  railroads,  it  was  contended  that 
as  to  the  employes  of  said  roads  who  were  engaged  in  doing  the 
bnsiness  of  the  road  that  was  local  in  the  state  in  which  they 
were  employed,  as  distinguished  from  those  who  were  engaged 
in  doing  interstate  business,  that  the  act  should  be  upheld  as  to 
the  former,  although  it  was  invalid  as  to  the  latter.  The  court 
did  not  uphold  this  contention  because  it  would  involve  a  limita- 
tion and  restriction  as  to  the  persons  for  whose  benefit  it  should 
apply,  and  for  what  class  of  employes  it  should  not  apply. 

In  the  Wisconsin  ease  it  would  involve  writing  into  the  act 
when  it  would  be  operative  as  to  a  train  dispatcher  and  when  it 
should  not.  It  was  pointed  out  that  a  dispatcher  was  employed 
in  directing  both  local  and  interstate  trains,  that  in  the  direc- 
tion of  interstate  trains  it  was  indispensable  to  direct  local  trains, 
so  that  it  was  impracticable  to  hold  that  said  act  can  be  upheld 
so  as  to  apply  to  him  when  operating  local  trains  only.  In  a  con- 
struction of  the  act  in  question,  on  the  facts  as  admitted  by  the 
demurrer,  I  am  of  the  opinion  that  such  diflBculties  do  not  arise. 

It  is  conceded  that  if  the  Legislature  had  omitted  from  the 
act  the  words  '*or  in  part,''  that  the  act  would  be  a  vajid  act. 

In  an  endeavor  to  divide  and  separate  the  provisions  of  said 
act,  we  are  not  confronted  with  the  diflBculties  encountered  in  the 
employer's  cases,  or  in  the  Wisconsin  case.  In  doing  so  it  is  not 
necessary  to  write  anything  into  the  act,  nor  is  it  necessary  in 
so  doing  to  hold  it  operative  as  to  a  certain  class  of  employes, 
and  not  operative  as  to  a  certain  other  class  of  employes,  of  the 
same  railroads. 

To  divide  and  separate  its  provisions  is  to  hold  said  act  in- 
operative as  to  all  railroads  that  are  only  partly  in  Ohio  which 
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do  an  interstate  business,  and  operative  as  to  all  railroads  and 
their  employes  in  Ohio  which  railroads  are  wholly  within  the 
state. 

While  it  is  true  this  eliminates  that  provision  of  said  act  which 
the  Legislature  sought  to  make  applicable  to  railroads  in  part 
within  this  state. 

But  by  such  elimination  the  court  does  not  add  to  or  write 
anything  into  said  act,  and  merely  leaves  it  operative  as  to  all 
railroads  wholly  within  the  state. 

In  my  opinion,  the  cases  cited  on  behalf  of  the  demurrer  are 
not  inconsistent  with  this  conclusion. 

Whether  it  is  plain  that  the  Legislature  would  have  enacted 
said  legislation  with  the  unconstitutional  provision  eliminated  is 
to  be  considered  in  determining  this  question. 

Heretofore  in  legislation  as  to  railroads,  the  Legislature  has 
not  attempted  to  include  roads  doing  an  interstate  business.    ~ 

This  is  especially  illustrated  by  the  act  of  April  2,  1906  (98 
0.  L.,  342),  an  act  ''To  regulate  railroads  and  other  common 
carriers  in  this  state,  create  a  board  of  railroad  conmiis^oners, 
prevent  the  imposition  of  unreasonable  rates,  prevent  unjust 
discriminations  and  insure  an  adequate  railway  service."  There 
was  no  intention  or  attempt  to  include  in  the  provisions  of  said 
act  railroads  engaged  in  interstate  commerce. 

There  may  be  some  question  as  to  whether  the  Legislature  in 
the  act  in  question  intended  to  include  in  its  operation  railroads 
doing  an  interstate  business.  But  as  its  language  does  include 
railroads  partly  in  this  state,  and  as  such  railroads  operate  partly 
in  this  state  and  partly  in  another  state,  and  necessarily  do  an 
interstate  business,  said  act  can  not  be  upheld  as  to  such  railroads. 

My  conclusion,  therefore,  is  that  said  act  is  unconstitutional 
as  to  all  railroads  which  are  in  part  within  this  state,  but  that 
the  provisions  of  said  act  are  divisible  and  separable,  and  that 
it  is  a  valid  act  as  to  all  railroads  wholly  within  the  state. 

As  the  defendant  railroad  is  one  wholly  within  the  state,  said 
act  is  upheld  as  to  its  operation  as  to  defendant. 

The  other  questions  raised  by  the  demurrer  have  been  de- 
cided on  motion  by  another  branch  of  this  court,  sustaining  the 
petition  in  that  regard. 


i  ' 
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The  demurrer  to  the  petition  is  overruled ;  exceptions.     Leave 
for  defendant  to  answer  within  rule. 


UENS  ON  PUBLIC  IMMtOVEMENTS  Or  THE  STATE. 

Common  Pleas  Court  of  Greene  County. 

The  State  op  Ohio,  ex  rel  Mebritt  &  Company,  v.  D.  Q. 

Morrow  et  al.* 

Decided,  July,  1910. 

Mand4imu9 — When  a  Public  Officer  May  Be  Directed  to  Issue  His  Voucher 
— Mechanic's  Lien  not  Enforceable  Against  the  State—Nor  Can  a 
Lien  be  Claimed  Against  Funds  in  the  Hands  of  the  State  Set 
Apart  for  Public  Improvements — Section  8324,  General  Code,    . 

1.  A  jperemptory  writ  of  mandamus  will  not  be  allowed  directing  a 

public  officer  to  issue  his  voucher  and  warrant  for  the  payment  of 
money,  unless  the  relator  makes  it  appear  that  he  has  a  clear  legal 
right  to  the  fund  and  that  no  other  person  has  or  can  have  any 
claim  or  interest  in  and  to  the  same. 

2.  There  are  no  proceedings  in  law  whereby  a  mechanic's  lien  may  be 

enforced  against  the  state  of  Ohio. 

3.  The  mechanic  lien  law,  although  general  in  its  nature,  and  the 

language  in  the  code  broad  enough  to  include  public  improvements 
of  the  state,  does  not  apply  to  any  public  improvement  made  by 
the  state.  And  any  steps  taken  pursuant  to  the  mechanic  lien  act 
to  establish  a  lien  or  claim  against  funds  in  the  hands  of  the  state 
set  apart  for  any  public  improvements  have  no  effect  in  law  and 
afford  no  ground  for  action  either  in  law  or  equity  against  the  state. 

*  Affirmed  by  the  circuit  court,  October  21,  1910,  in  the  fiollowing 
memorandum  opinion: 

"We  think  that  the  Judgment  of  the  lower  court  should  be  affirmed 
for  the  reasons  given  by  Judge  Kyle  in  his  opinion,  and  in  addUiou 
this  reason: 

"There  is  a  doctrine  laid  down  in  38th  Law  Bulletin,  212,  which  is 
the  law  that  where  a  contractor  absoonds  that  that  endd  his  rights, 
and  that  the  owner  may  proceed  with  the  completion  of  the  work  and 
without  paying  to  the  contractor  or  his  sub-contractor  anything,  even 
though  he  should  complete  the  work  at  a  lees  price  than  originally 
contracted  for." 
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Carpenter y  Young  &  Stokes,  M.  J.  Hartley  and  C  W.  Whitmer, 
for  relator. 

U.  O.  Denman,  Attorney-General,  and  Marcus  Shoup,  contra. 

Authorities  relied  upon  by  the  court : 

State  V.  Smith,  71  0.  S.,  38 ;  The  People,  ex  rel  Hudson,  v. 
Butler,  2  Neb.,  5 ;  The  State  of  Ohio,  ex  rel  Parori,  v.  Board  Pub- 
lic Works  of  State  of  Ohio,  36  O.  S.,  409 ;  Greene  Tp.  v.  Campbell, 
16  0.  S.,  11 ;  State  v.  Kinne,  41  N.  H.,  238 ;  Josselyn  v.  Stone,  28 
Miss.,  753 ;  Carter  v.  Mayor,  43  N.  Y.,  369 ;  Tice  v.  Atlantic  Con- 
struction Co.,  53  N.  Y.  App.  Div.,  284  (65  N.  Y.,  Supp.),  79; 
Mason  v.  N,  Y.  S.  Hospital,  100  N.  Y.  Supp.,  272. 

Kyle,  J. 

The  relator  brings  this  action  against  certain  defendants  as 
trustees  of  the  Ohio  Soldiers  and  Sailors  Orphans  Home,  and  E. 
M.  Fullington,  as  Auditor  of  the  State  of  Ohio. 

The  petition  avers  in  substance  that  the  said  trustees  entered 
into  a  contract  with  the  General  Concrete  Construction  Company 
for  the  construction  of  a  sanitary  sewer  system  and  disposal  plant 
in  connection  with  the  property  controlled  by  them  at  a  contract 
price  of  $13,307.25  to  be  paid  upon  estimates  duly  issued  by  the 
engineers  about  once  a  month  as  the  work  progressed;  that  the 
relator  on  the  30th  of  December,  1909,  by  contract  furnished  said 
construction  company  certain  aerlock  sequence  siphons  of  the 
value  of  $600  and  which  were  used  by  said  construction  company 
in  the  construction  of  said  sewer  system,  and  thereby  said  sum 
of  $600  became  due  and  payable  to  it  from  said  construction  com- 
pany on  said  contract,  no  part  of  which  has  been  paid ;  that  said 
relator  on  or  about  the  4th  day  of  April,  1910,  and  within  four 
months  from  the  furnishing  of  such  material,  duly  filed  an  item- 
ized account  thereof  with  said  board  and  with  the  recorder  of 
Greene  county,  Ohio,  and  took  the  steps  as  provided  by  law  for 
the  perfection  of  a  mechanic's  lien  for  the  material  furnished; 
that  on  or  about  the  15th  day  of  May,  1910,  upon  the  estimate 
by  virtue  of  a  certificate  of  the  engineers  there  became  due  to  the 
said  construction  company  the  sum  of  $800,  as  provided  by  the 
contract,  and  that  there  still  remains  at  least  $2,500  applicable  to 
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the  payment  for  labor  and  material  furnished  under  said  con- 
tract ;  that  said  board  of  trustees  and  auditor  upon  demand  re- 
fused and  still  refuse  to  issue  their  warrant  to  the  relator  for  its 
said  claim  of  $600  and  interest ;  that  the  relator  is  not  in  a  posi- 
tion by  any  proceeding  by  law  to  enforce  its  said  claim  to  said 
funds,  the  same  belonging  to  the  state  of  Ohio,  and  tiie  said  the 
Oeneral  Concrete  Construction  Company  being  now  insolvent, 
it  has  no  remedy  at  law. 

The  relator  therefore  prays  for  writ  of  mandamus  command- 
ing the  said  board  of  trustees  to  issue  or  cause  to  be  issued  to  the 
relator  a  voucher  for  the  sum  of  $600  and  interest;  and  com- 
manding said  defendant,  FuUington,  as  auditor,  to  deliver  his 
warrant  on  the  treasury  of  the  state  of  Ohio  in  favor  of  the  rela- 
tor for  said  amount. 

The  defendants  by  answer  substantially  admit  all  the  allega- 
tions of  the  petition,  and  aver  that  on  or  about  the  15th  day  of 
May,  1910,  the  sum  of  $800  was  paid  to  the  General  Concrete  Con- 
struction Company  upon  estimates  in  accordance  with  the  law, 
and  further  aver  that  shortly  thereafter  the  General  Concrete 
Construction  Company,  as  principal  and  contractor,  abandoned 
its  work  and  wholly  neglected  and  refused  to  perform  any  more 
work  in  pursuance  of  said  original  contract,  and  that  the  said 
board  of  trustees,  as  provided  by  law,  are  now  proceeding  to  com- 
plete the  construction  of  the  public  works  provided  for  in  the 
original  contract  with  the  said  construction  company,  and  aver 
that  there  is  not  now,  nor  has  there  been  since  the  15th  day  of 
May,  1910,  nor  will  there  at  any  time  in  the  future  be  due  from 
the  defendant  trustees  to  said  the  General  Concrete  Construction 
Company  any  payment  whatever. 

Thereupon  the  defendants  pray  that  the  alternative  writs  here- 
tofore issued  against  the  defendants  be  quashed  and  the  petition 
be  dismissed  at  the  costs  of  the  relator. 

To  the  answer  of  the  defendants  the  relator  filed  a  general  de- 
murrer. 

The  question  for  determination  is  whether  or  not  the  relator, 
as  a  matter  of  law,  is  entitled  upon  the  facts  submitted  upon  the 
pleadings  to  its  writ  of  mandamus  as  prayed  for. 


282  GREENE  COUNTY  COMMON  PLEAS. 

State,  ex  rel»  v.  Morrow  et  al.  [Vol.10  (N.S  ) 

It  is  claimed  by  the  relator  that  the  language  used  in  Section 
8324,  Oeneral  Code,  which  provides  that  a  material-man  may 
assert  his  lien  under  a  contract  which  provides  **for  the  construc- 
tion, improvement  or  repair  or  any  turnpike,  road  improvement, 
sewer,  street  or  other  public  improvement,  or  public  building" 
is  broad  enough  to  include  relator's  claim  against  the  defend- 
ants. Assuming  such  to  be  the  proper  construction,  are  the 
facts  presented,  as  admitted  by  the  demurrer  to  the  answer 
which  searches  the  record,  sufficient  to  entitle  the  relator  to  the 
writ  prayed  for. 

It  is  a  well  settled  rule  that  a  peremptory  writ  of  mandamus 
will  not  in  any  case  be  granted,  unless  the  right  of  the  relator 
thereto  be  clear,  and  the  act,  performance  of  which  is  desired,  be 
one  of  absolute  obligation  on  the  part  of  the  person  or  officer 
sought  to  be  coerced,  and  before  such  right  will  be  allowed  the 
relator  must  show  not  only  a  clear  legal  right  to  have  done  the 
specific  act  desired,  but  to  have  it  done  by  the  particular  person 
or  officer  sought  to  be  coerced;  and  a  plain  dereliction  of  duty 
must  be  established  against  such  person  or  officer  before  the  right 
will  be  awarded. 

The  facts  show  that  on  April  4th,  1910,  the  relator  took  the 
steps  required  to  assert  its  lien ;  thereafter  on  May  10th,  the  sum 
of  $800  was  paid  by  the  defendants,  duly  made  as  provided 
for  in  the  principal  contract,  to  the  principal  contractor.  If 
the  claim  of  the  relator  was  valid  and  its  lien  perfected  by  the 
steps  which  it  had  taken  and  came  within  the  provisions  of  the 
mechanic's  lien  act,  its  lien  would  be  good  and  the  relator  might 
be  entitled  to  be  paid  by  the  defendants  if  the  proper  facts  were 
made  to  appear. 

By  a  proceeding  for  writ  of  mandamus  no  opportunity  is 
given  for  bringing  the  fund  into  court  and  marshalling  liens  to 
determine  who  would  be  entitled  to  it.  And  before  the  relator 
would  be  entitled  as  of  absolute  right  to  this  fund  by  a  writ  of 
mandamus — if  one  could  issue — it  must  also  be  made  to  appear 
that  there  are  no  other  liens  or  claims  of  any  kind  against  such 
funds  in  the  hands  of  the  defendants.  There  could  be  no  dere- 
liction of  duty  on  the  part  of  the  defendants,  unless  it  was  made 
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further  to  appear  that  no  other  person  was  entitled  to  that  fund 
as  against  the  claim  of  the  relator.  For  aught  that  appears 
there  may  be  other  liens  and  claims  of  the  same  kind  against 
this  fund.  Therefore,  in  my  judgment,  if  the  relator  had  a  lien 
by  reason  of  the  steps  which  it  took  to  assert  the  same  under  the 
lien  law,  the  absence  of  any  allegation  that  no  other  person  had 
any  claim  or  lien  upon  such  funds  so  found  in  the  hands  of  the 
defendants  would  defeat  its  right  to  a  writ  of  mandamus  against 
the  defendants  as  prayed  for. 

There  is  a  second  question  more  difiScult  of  solution,  and  that 
is:  by  the  steps  taken  on  the  part  of  the  relator  did  it  acquire 
any  lien  on  the  fund  in  the  hands  of  the  defendants,  or  under 
their  control,  which  were  appropriated  for  the  construction  of 
said  sewerage  system?  Or.  in  other  words,  does  the  lien  law 
apply  in  a  case  where  the  state  of  Ohio  is  a  party?  It  is  con- 
ceded by  the  relator  that  no  lien  can  be  asserted  against  a  pub- 
lic improvement  or  building,  but  steps  taken  as  provided  by  the 
lien  act  when  the  improvement  is  a  public  improvement,  it  is 
claimed,  operates  as  a  subrogation  of  the  rights  of  the  principal 
contractor  to  the  fund,  to  the  extent  of  the  lien,  and  the  relator 
by  taking  the  steps  provided  acquired  an  interest  in  and  a  right 
to  the  fund  to  the  extent  of  its  claim.  That  the  words  of  the 
statute,  **or  other  public  improvement,  or  public  building"  are 
broad  enough  to  embrace  the  claim  of  the  relator  could  not  be 
disputed;  but  it  is  contended  that  the  state  is  not  embraced 
within  the  general  words  of  the  statute  and  could  be  held  to  be 
within  the  purview  of  the  same  only  w^ien  so  declared  expressly, 
or  by  necessary  implication.  The  doctrine  of  the  common  law 
as  expressed  in  the  maxim,  *'The  king  is  not  bound  by  any  stat- 
ute if  he  be  not  expressly  named  to  be  so  bound"  is  the  law  of 
the  state  of  Ohio.  The  doctrine  seems  to  be  that  a  sovereign 
state,  which  can  make  and  unmake  laws,  in  prescribing  general 
laws  intends  thereby  to  regulate  the  conduct  of  subjects  only, 
and  not  its  own  conduct.  It  is  a  familiar  doctrine  that  the  state 
is  not  affected  by  the  statute  of  limitations,  however  general  its 
terms  may  be.  Upon  the  same  principle  it  has  been  held  that 
the  statute  providing  that  **  costs  shall  follow  the  event  of  every 
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action  or  petition"  does  not  apply  to  a  party  prevailing  against 
the  state  even  in  a  civil  case.  If  in  such  cases  the  statute  has 
no  binding  force  upon  the  state,  no  good  reason  could  be  given 
as  to  why  any  statute  of  a  general  nature  should  apply  to  the 
state  unless  it  was  expressly  provided. 

It  is  claimed  on  the  part  of  the  relator  that  it  has  a  right  to 
this  fund  to  the  extent  of  its  claim,  and  if  there  is  a  right 
there  must  be  a  remedy.  And  since  the  plaintiff  can  not  sue 
the  state  of  Ohio  because  the  state  is  not  liable  to  be  sued  at  the 
instance  of  any  citizen,  and  the  General  Concrete  Construction 
Company  being  wholly  insolvent,  the  relator  is  without  remedy 
save  its  right  to  a  writ  of  mandamus  as  prayed  for  in  this  action 
against  the  defendants.  The  reasoning  of  the  relator  is  that  it 
has  a  right  which  it  attempts  to  assert  in  this  case  and  if  it  has 
such  right  it  must  have  a  remedy.  If  the  relator  has  any  right 
it  is  purely  statutory  and  has  been  acquired  through  its  steps 
taken  under  the  mechanic's  lien  law,  and  if  it  has  acquired  no 
rights  under  the  lien  law  there  could  be  no  remedy.  There 
is  no  express  provision  or  necessary  implication  that  the  state 
is  included  within  the  lien  act.  And,  therefore,  the  mechanics 
lien  law  does  not  apply  to  the  state,  and  if  it  does  not  apply  the 
relator  acquired  no  rights  by  its  steps  taken  to  secure  a  lien.  If 
it  is  true  there  is  no  right  without  a  remedy,  it  would  follow  that 
if  there  is  no  remedy  provided  there  has  been  no  right  acquired. 
And  as  the  law  provides  no  remedy  for  a  claim  asserted  against 
the  state  no  rights  against  the  state  can  be  acquired  under  the 
lien  law.  ^ 

It  is  conceded  by  the  relator  that  it  is  without  power  to  en- 
force its  lien  until  there  could  be  a  judicial  determination  and 
judgment  of  the  validity  and  priority  of  its  lien.  The  writ  of 
mandamus  would  presuppose  a  judgment  and  judicial  determi- 
nation of  such  right.  But  the  state  is  not  within  the  purview 
of  courts  or  subject  to  their  intervention,  unless  expressly  pro- 
vided by  statute  to  determine  its  action  in  any  matter. 

Since  the  sovereign  state  in  proscribing  general  laws  intends 
thereby  to  regulate  the  conduct  of  its  subjects  only,  and  not  its 
own  conduct,  the  law  for  perfecting  liens  does  not  apply  against 
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the  state  where  the  state  is  a  party,  and  if  the  lien  law  does  not 
apply  to  the  state  then  the  relator  acquired  no  right  by  his  at- 
tempted asserted  lien,  and  if  it  acquired  no  right  it  has  no  rem- 
edy. Although  the  terms  of  the  statute  would  be  held  to  in- 
clude the  state  under  the  lien  law  the  provisions  for  the  enforce- 
ment of  the  law  are  limited  to  municipal  corporations  and  do  not 
apply  to  the  state,  and  hence  there  is  no  method  by  which  a  lien 
against  the  state  may  be  enforced. 

There  hre  no  provisions  for  the  enforcement  of  a  lien  given  by 
such  statutes  where  the  state  is  made  a  party  defendant  in  an  ac- 
tion to  foreclose  such  lien. 

Since  no  action  could  be  brought  to  determine  the  right  of  the 
defendants  or  of  any  other  person  to  this  fund,  to  issue  a  writ 
of  mandamus  requiring  the  defendants  to  pay  over  this  fund  to 
the  relator  would  be  to  hold  that  the  trustees  and  auditor  must 
judicially  determine  who  has  a  right  to  the  fund  by  virtue  of 
any  liens  and  pay  the  same  at  their  peril.  The  trustees  know  no 
one  in  the  transaction  save  the  principal  contractor,  and  under 
the  law  it  was  the  duty  of  them  to  have  an  estimate  made  to 
such  principal  contractor,  and  having  certified  such  estimate 
to  the  auditor  it  was  the  duty  of  the  auditor  to  pay  the  same 
to  such  principal  contractor,  there  being  no  provision  for  the 
determination  of  any  other  person's  rights  to  such  fund  by  them. 
Hence,  it  is  my  opinion  that  the  state  of  Ohio  is  not  subject  or 
bound  by  the  provisions  of  the  lien  law,  and  no  person  can  ac- 
quire any  interest  in  any  money  by  any  steps  taken  under  such 
lien  law  against  any  fund  in  the  hands  of  the  board  of  trustees 
or  the  Auditor  of  State,  and  that,  therefore,  the  relator  is  not 
entitled  to  a  peremptory  writ  of  mandamus,  and  the  writ  will 
be  quashed  and  the  petition  dismissed  at  the  costs  of  the  plaint- 
iff. 
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ACTION  FOR  INJURIES  TO  MINOR. 

Common  Pleas  Court  of  Franklin  County. 

Ada  Giles  v.  The  Baltimore  &  Ohio  Railway  Company. 

Decided,  June  3,  1910. 

Master  and  8ervant>— Employer  Not  Liable  for  Injury  to  an  UnetMrn- 
cipated  Minor,  Whenr^Torts — Proximate  Cause — Section-Hand  Hurt 
tohile  Attempting  to  Ride  on  a  Passing  Freight  Train. 

No  cause  of  action  arises  in  favor  of  a  parent  against  a  railway  com- 
pany on  account  of  injury  to  an  unemancipated  minor,  employed 
by  the  company  as  a  section-hand  and  injured  by  falling  from  a 
passing  freight  train  upon  which  he  attempted  to  ride  home  from 
his  work. 

Pugh  &  Pughf  for  plaintiff. 

Booth,  Keating,  Peters  <fe  Pomerene  and  F.  A.  Durban,  contra. 

Bigger,  J. 

Heard  on  motion  of  defendant  to  direct  a  verdict  at  the  con- 
clusion of  plaintiff's  case. 

The  question  here  presented  upon  this  motion  to  direct  a  ver- 
dict for  the  defendant  is  one  which  was  not  and  could  not  be 
fairly  raised  and  decided  upon  the  demurrer  to  the  petition, 
because  the  facts  as  now  disclosed  by  the  evidence  were  not  fully 
pleaded  in  the  amended  petition.  Had  they  been  fully  pleaded 
the  question  now  presented  could  have  been  raised  and  decided 
upon  the  demurrer.  I  am  satisfied  that  the  decision  upon  the  de- 
murrer was  correct,  and  that  the  amended  petition  states  a  good 
cause  of  action  against  the  defendant.  Examination  of  the 
issues  involved  in  such  an  action  as  this  upon  the  former  submis- 
sion of  the  question  of  the  right  of  the  defendant  to  amend  its 
answer  satisfied  me  that  if  the  proof  corresponded  to  the  allega- 
tions of  the  petition  the  plaintiff  would  have  a  right  of  recovery. 

The  amended  petition  states  that  George  W.  Ayers  in  going 
to  and  from  his  work  was  required  to  pass  to  and  fro  over  the 
tracks  and  right-of-way  of  said  company,  and  that  upon  the  occa- 
sion in  question  at  the  hour  of  quitting  work  and  while  he  was 
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on  the  right-of-way  of  said  company,  as  it  was  necessary  for 
him  to  be  in  going  from  his  employment,  he  was  run  over  by  a 
train  of  cars  operating  upon  the  tracks  of  said  company.  The 
proof  offered  by  the  plaintiff  now  discloses  the  fact  to  be  that,  as 
Greorge  W.  Ayers  was  going  to  his  home  on  the  day  in  question, 
he  boarded  a  passing  freight  train  and  that  he  fell  therefrom 
and  thus  sustained  the  injuries  which  are  complained  of  in  the 
petition. 

The  principal  contention,  as  I  understand  from  the  argument 
of  defendant's  counsel,  is  that  this  was  not  a  direct  or  proximate 
result  of  the  tort  complained  of  and  for  that  reason  there  can  be 
no  recovery. 

As  I  said  in  deciding  the  defendant's  application  for  leave  to 
amend  its  answer,  this  is  not  a  negligence  case.  The  action  does 
however  sound  in  tort.  Being  an  action  in  tort  a  correct  de- 
termination of  the  question  presented  must  necessarily  depend 
upon  a  correct  understanding  of  the  nature  and  extent  of  the 
defendant's  liability  in  such  a  case  as  this.  It  will  be  observed 
that  the  gist  of  this  case,  as  pleaded,  is  the  employment  of  the 
minor  son  of  plaintiff  with  knowledge  of  the  minority  and  with- 
out the  consent  of  his  mother  and  against  her  protest,  coupled 
with  the  further  averments  necessary  to  show  that  his  employ- 
ment was  in  a  hazardous  business  and  that  as  a  consequence  of 
the  hazards  of  the  business  he  was  injured. 

Labatt  states  the  rule,  and  I  think  carefully  and  concisely 
states  it,  in  this  language: 

**The  controlling  principle  then  is  that  a  person  who  hires  an 
unemancipated  minor  and  puts  him  at  hazardous  work  is 
accountable  to  the  non-assenting  parent  for  all  the  consequences 
flowing  directly  from  the  employment  in  so  far  as  they  entail  a 
loss  of  the  minor's  services  by  the  parent." 

The  case  made  by  the  amended  petition  is  not  one  for  merely 
enticing  away  the  servant  of  the  plaintiff.  The  plaintiff  in  this 
case  could  not  recover  the  damages  she  seeks  merely  upon  proof 
that  her  son  was  employed  without  her  consent  and  with  knowl- 
edge on  the  part  of  the  defendant  that  his  services  were  due  to 
her.     What  she  seeks  is  damages  for  the  injury  he  sustained 
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while  in  the  employment  of  the  defendant,  and  she  avers  by  said 
injuries  received  by  her  said  son  she  has  been  and  will  be  de- 
prived of  the  value  of  his  services  from  the  time  of  said  accident 
until  her  said  son  is  twenty-one  years  of  age. 

To  establish  the  defendant's  liability  it  is  necessary  therefore 
to  prove  not  only  that  he  was  employed  without  the  plaintiff's 
consent  and  with  knowledge  that  he  owed  service  to  the  plaint- 
iff, but  also  to  show  by  the  evidence  that  the  injuries  were  such 
as  flowed  directly  from  the  employment,  using  the  language  of 
Labatt. 

It  is  manifest  and  was  conceded  by  plaintiff's  Qounsel  that  it 
is  not  for  every  injury  which  a  minor  may  suffer  during  the 
term  of  his  employment  that  a  parent  can  recover.  Neither  can 
it  be  maintained  that  for  every  injury  suffered  at  the  place  of 
his  employment  will  the  employer  be  liable.  It  is  admitted  that 
had  he  been  traveling  along  one  of  the  public  streets  of  the 
city  on  the  way  to  his  home  and  had  met  with  some  accident,  as 
for  instance  had  been  run  down  by  an  automobile;  the  defendant 
could  not  be  liable.  That  the  determining  factor  can  not  mean 
merely  the  place  where  he  was  injured  seems  nearly  as  clear 
as  that  the  time  of  the  injury  can  not  be  the  determining  factor. 

Suppose  that  as  he  was  on  his  way  home  upon  the  right-of-way 
he  had  become  involved  in  a  quarrel  with  his  fellow  workman  and 
had  assaulted  one  of  them  and  in  the  fight  had  been  injured,  it 
would  certainly  not  be  contended  that  the  defendant  would  be 
liable  in  damages  for  such  an  injury  merely  because  it  occurred 
upon  the  defendant's  right-of-way  as  the  minor  was  going  home. 

Clearly,  therefore,  there  must  have  been  some  limits  to  the 
liability  of  the  employer  under  such  circumstances,  and  the 
question  is  what  is  the  extent  and  scope  of  this  liability  and  the 
rule  for  its  determination.  And  this  must  be  determined  in  or- 
der to  arrive  at  a  correct  solution  of  the  problem. 

The  action  as  I  have  said  is  one  sounding  in  tort.  When  we 
come  to  consider  the  question  of  the  liability  of  a  tort  feasor  for 
his  wrongful  act  there  are  some  well  established  rules  which  are 
applicable  generally  to  all  cases  of  tort,  and  indeed  are  not 
confined  to  cases  of  tort  merely  but  apply  also  to  actions  for 
breach  of  contract.     The  fundamental  underlying  principle  is 
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this:  a  person  is  responsible  for  the  natural  consequences  of  his 
own  volutary  acts.  When  he  commits  a  tortious  act  he  is  liable 
for  the  natural  and  probable  consequences  of  his  own  act.  This 
makes  him  liable  not  only  for  those  consequences  which  are 
caused  directly  and  immediately  by  his  wrongful  act,  but  also  for 
those  which  according  to  the  ordinary  experience  of  mankind 
usoally  follow  or  are  liab]^  to  result  from  the  wrong  act.  Men 
are  presumed  in  law  to  intend  those  consequences  which  naturally 
follow  upon  an  unlawful  or  wrongful  act,  and  therefore  it  is 
that  they  are  held  liable  in  damages  for  such  consequences.  But 
it  is  equally  well  established,  I  think,  that  in  a  case  of  breach  of 
contract  and  tort  men  are  not  liable  for  those  consequences  which 
are  only  remote  and  not  proximate  or  natural  and  probable. 
The  liability  is  not  limited  either,  strictly  speaking,  to  conse- 
quences which  are  proximate.  But  although  not  immediate, 
using  that  term  as  synonomous  with  proximate,  yet  if  they 
are  the  natural  and  probable  result,  the  wrong-doer  will  be  liable 
as  in  the  squib  case. 

While  this  case  is  not  a  negligence  case,  yet  these  principles 
apply  as  well  to  negligence  cases  as  any  other  class  of  wrongdoers, 
and  also  apply  to  cases  of  breach  of  contract,  for  as  I  have  said 
the  rule  grows  out  of  the  fundamental  principle  stated  that  men 
are  presumed  to  intend  the  natural  and  probable  consequences  of 
their  intentional  acts.  The  wrongful  act  complained  of  is  the 
employment  of  the  minor  without  his  mother's  consent,  the  de- 
fendant having  knowledge  of  the  fact  that  he  was  a  minor  and 
that  he  had  a  mother  to  whom  the  services  were  due.  For  that 
wrongful  act  the  defendant  was  liable  for  the  natural  and  proba- 
ble consequences  of  its  own  voluntary  wrongful  act  in  employ- 
ing him.  It  employed  him  in  a  business  which,  as  is  well  known, 
is  attended  with  perils  from  the  operation  of  trains  upon  the 
road.  There  may  be  other  perils  attendant  upon  the  execution 
of  their  particular  work  not  connected  with  the  operation  of 
trains. 

The  great  danger  undoubtedly  to  section  men  in  the  running 
of  trains  upon  the  tracks  upon  which  they  are  at  work  is  that 
there  is  a  liability  of  being  struck  and  killed  or  injured  by  a  pass- 
ing train,  which  every  man  well  knows. 
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Of  course  if  one  should  undertake  to  board  a  fast  moving 
train  upon  the  road,  he  would  be  liable  to  injury.  The  law  of 
this  state  makes  it  a  crime  to  board  an  engine  or  railroad  car. 
Can  it  be  said  that  men  who  work  upon  the  tracks  of  a  railroad 
are  any  more  liable  to  violate  the  criminal  laws  of  the  state  by 
boarding  a  running  train  on  the  road  than  are  other  men  who  are 
not  employed  on  the  road!  There  is  c^tainly  no  natural  proba- 
bility that  men  whether  in  or  out  of  the  employment  of  the  rail- 
road are  going  to  violate  the  laws  of  the  state  by  boarding  mov- 
ing trains.  It  is  doubtless  true  that  men  do  violate  this  law,  but 
that  it  is  more  likely  to  be  violated  by  section  men  on  the  road 
than  by  tramps  and  others  who  frequently  steal  rides  upon  the 
trains  in  violation  of  the  law,  can  not  it  seems  to  me  be  main- 
tained with  any  reason.  It  is  a  well  known  fact  that  section 
men  are  provided  with  a  hand  car  upon  which  they  transport 
themselves  and  their  tools  to  and  from  their  place  of  work.  And 
they  were  in  this  case.  And  they  have  no  more  right  so  far  as 
the  evidence  shows  to  jump  upon  passing  trains  than  has  any 
other  person.  There  certainly  is  and  can  be  no  probability  or 
presumption  in  the  nature  of  things  that  section  men  will  be 
found  violating  the  criminal  laws  of  the  state,  and  thus  sub- 
jecting themselves  to  the  peril  which  does  not  and  could  not 
exist  for  them  if  they  were  law  abiding  citizens  more  than  any 
other  class  of  men. 

When  the  defendant  employed  this  young  man  it  was  bound 
to  anticipate  that  he  might  be  run  over  when  engaged  at  his 
work,  and  the  defendant  could  not  exonerate  itself  by  showing 
that  he  was  guilty  of  negligence.  The  plaintiff  would  not  be  re- 
sponsible for  that  negligence,  and  his  negligence  could  not  be 
attributable  to  her.  And  furthermore  it  is  a  well  known  fact 
that  men  are  killed  upon  railway  tracks  almost  daily  simply 
because  they  are  negligent.  That  is  a  danger  which  grows  out 
of  or  flows  directly  from  the  employment,  because  he  was  com- 
pelled to  work  upon  the  tracks  where  this  danger  was  ever  pres- 
ent. And  the  defendant  was  bound  to  anticipate  it  as  likely  to 
occur.  But  the  defendant  is  not  liable  for  dangers  and  risks 
which  are  not  natural  or  probable.  And  certainly  it  could  not 
be  said  to  be  one  of  the  natural  and  probable  risks  of  such  em- 
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plbyment  that  an  employe  would  violate  the  criminal  laws  of  the 
state  and  thus  incur  additional  risk  of  injury. 

Damages  in  tort  cases,  and  this  case  is  simply  a  tort  case,  are 
limited  and  must  be  limited  to  those  consequences  which  are  the 
natural,  proximate  and  probable  consequences  of  the  wrong  com- 
plained of.  This  is  a  universal  rule  and  this  case  can  not  be  any 
exception  to  the  rule. 

The  petition  in  this  case  states  a  good  cause  of  action.  I  have 
no  doubt  that  if  the  proof  had  shown  that  as  this  young  man  was 
leaving  his  work,  and  traveling  along  where  his  work  would 
naturally  require  him  to  go,  and  was  run  down  by  a  train  as  al- 
leged in  the  petition,  that  the  defendant  would  be  liable.  But  it 
seems  clear  to  me  that  this  injury  was  not  proximately  the  natural 
and  probable  consequence  of  the  employment.  It  could  not  rea- 
sonably have  been  contemplated  as  one  of  the  risks  incident  to 
the  employment.  If  it  could  not  then  the  defendant  can  not  be 
held  liable  under  the  rule. 

This. young  man  was  not  employed  to  work  upon  the  trains 
running  over  the  road.  He  was  employed  to  work  only  upon 
the  tracks  of  the  road.  If  he  had  been  employed  to  work  upon 
the  trains  then  the  danger  of  getting  on  and  off  would  be  one  of 
the  risks  incident  to  his  employment,  and  injury  from  such  source 
one  of  the  natural  and  probable  consequences  of  that  employment. 
But  not  being  employed  for  that  purpose  the  injury  from  such  a 
cause  was  no  more  to  be  anticipated  as  a  result  and  probable 
consequence  of  his  employment  than  that  he  would  be  injured 
as  a  consequence  of  his  becoming  involved  in  a  quarrel  with  his 
feUow  workmen.  It  would  be  no  more  natural  to  expect  him  to 
be  injured  in  violating  the  criminal  law  in  one  direction  than  in 
another,  and  for  such  remote  and  improbable  consequences  under 
the  rule  which  is  universal  in  its  application  an  employer  can 
not  be  held  liable  in  damages.  The  risk  of  injury  from  jump- 
ing upon  running  trains  is  one  to  which  he  would  be  exposed 
equally  in  any  other  occupation  and  indeed  it  is  a  matter  of  com- 
mon knowledge  that  this  offense  is  usually  committed  by  men 
who  have  no  occupation. 

No  case  has  been  cited  exactly  in  point  upon  this  question  but 
the  general  principle  is  so  well  established  by  judicial  decision 
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that  it  seems  to  me  it  admits  of  no  doubt  as  to  the  proper  appli- 
cation of  it  in  this  ease.  When  this  question  was  first  presented 
to  my  mind  by  the  opening  statement  of  counsel  to  the  jury,  this 
conclusion  was  my  first  impression.  And  after  the  careful 
argument  of  counsel  on  both  sides  I  feel  so  clear  upon  the  sub- 
ject that  I  deem  it  my  duty  to  arrest  the  case  at  this  point. 


LICENSEES  ON  RAO^WAY  TRACKS. 

Common  Pleas  Court  of  Richland  County. 

Joseph  S.  Carter,  Administrator,  v.  Erie  Railway. 

Decided,  August  27,  1910. 

Negligence — Use  of  Railway  Tracks  hy  the  Puhlic — Boy  Killed  by  Being 
Struck  hy  Train — Company  Not  Bound  to  Give  Warning,  Unless — 
Reasonable  Care. 

Where  the  tracks  of  a  railway  have  heen  continuously  used  for  many 
years  by  the  public  In  crossing  from  street  to  street  at  their  conve- 
nience, persons  so  using  the  tracks  are  mere  licensees,  and  where  a 
boy  so  crossing  was  run  down  by  a  train  operated  In  the  usual  and 
ordinary  manner  there  can  be  no  recovery  from  the  railway  com- 
pany, and  no  duty  devolved  on  the  company  to  give  warning  of  the 
approach  of  the  train,  unless  the  servants  In  charge  thereof  knew 
that  the  boy  was  In  a  place  of  danger. 

Farher  <fe  McCray,  for  plaintiff. 
Cummings,  McBride  <&  Wolfe,  contra. 

Mansfield,  J. 

This  was  an  action  to  recover  damages  for  death  of  plaintiff's 
decedent,  an  infant  about  twelve  years  of  age,  on  account  of  the 
alleged  negligence  of  the  defendant,  the  Erie  Railroad  Com- 
pany. 

The  cause  was  submitted  to  a  jury  and  the  jury  having  re- 
turned a  verdict  in  favor  of  the  plaintiff  in  the  sum  of  $1,500, 
the  matter  is  now  for  hearing  on  the  motion  of  defendant  for  a 
new  trial. 
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At  the  time  the  case  was  submitted  to  the  jury,  the  court  was 
somewhat  in  doubt  as  to  whether,  conceding  all  the  facts  to  be 
true,  that  they  were  sufficient  in  law  to  fasten  liability  upon  the 
defendant.  But  the  court  submitted  the  case  to  the  jury,  re- 
serving the  right  to  further  dispose  of  the  question  involved  by 
the  motion  of  defendant  to  direct  a  verdict  at  the  conclusion  o*:' 
all  the  testimony  or  order  a  non-suit. 

The  facts  briefly  stated  are  about  as  follows: 

Plaintiff's  decedent  was  a  minor  about  twelve  years  of  age;  he 
was  a  newsboy,  and  with  another  newsboy,  on  the  date  ol"  the  ac- 
cident, went  to  Hunt's  news  stand  in  this  city,  to  secure  their 
usual  allotment  of  papers  which  they  expected  on  a  Shelby  car 
then  about  due. 

The  car  being  late,  as  young  Terman  claims,  they  went  to  the 
Baltimore  &  Ohio  Railway  depot  to  meet  the  car  which  crossed 
the  railroad  tracks  at  that  point;  while  there  the  plaintiff  went 
upon  the  platform  and  was  ordered  by  the  agent  of  the  railroad 
company  to  get  away  from  the  platform  for  fear  they  might  get 
hurt ;  they  then  proceeded  to  go  across  Mulberry  street  and  thence 
down  on  the  track  and  right-of-way  of  the  Erie  Railroad  Com- 
pany^.  Young  Terman  says  that  it  was  their  intention  to  go  to 
Main  street,  which  lies  east  of  Mulberry  street,  but  for  what 
purpose  it  is  not  discJlosed  by  the  testimony.  Anyhow,  they  did 
not  go  to  Main  street,  but,  after  being  along  the  right-of-way  of 
the  Erie  Railroad  Company,  which  crosses  Mulberry  street,  al- 
most parallel  with  the  Baltimore  &  Ohio  Railway  track  at  that 
point,  the  boys  hearing  the  train  whistle,  started  to  run  west 
from  their  present  location,  crossing  over  the  Erie  Railroad 
track,  as  young  Terman  says,  to  reach  the  Baltimore  &  Ohio 
depot,  to  watch  passengers  get  off  the  train  which  they  thought 
was  coming  on  the  Baltimore  &  Ohio  track,  and  while  going 
over  the  tracks  of  the  Erie  Railroad  Company  east  of  Mulberry 
street,  plaintiff's  decedent,  the  Carter  boy,  was  run  over  and 
killed. 

It  is  alleged  in  the  petition  of  plaintiff  that  as  the  Erie  Rail- 
road train  was  going  along  said  track  and  for  a  long  distance  east 
of  the  point  from  where  the  accident  occurred,  the  agents  and 
servants  in  charge  of  its  locomotive  failed  to  sound  the  whistle 
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or  ring  the  bell  or  give  other  warning  of  the  approach  of  said 
train  to  plaintiff's  decedent  or  others,  who  were  using  said 
right-of-way  as  foot  pedestrians,  and  that  their  failure  to  give 
such  warning  was  negligence  upon  the  part  of  the  company,  as 
plaintiff's  decedent  was  in  the  exercise  of  due  care  for  his  own 
safetj',  and  that  by  reason  of  the  alleged  negligence  of  defend- 
ant plaintiff's  decedent  was  run  over  and  killed. 

It  is  alleged  in  the  answer  that  plaintiff's  decedent  and 
the  Terman  boy  went  upon  said  right-of-way  of  the  defendant 
for  the  purpose  of  playing,  and  it  is  further  alleged  in  the  an- 
swer that  at  the  time  of  the  accident  the  engineer  and  servants 
in  charge  of  said  railroad  locomotive  of  defendant,  did  not  see 
the  boy  at  and  prior  to  the  time  that  he  was  injured. 

The  right-of-way  of  the  Erie  Railway  extends  from  Main 
street  south  of  the  property  of  the  Aultman  &  Taylor  Machinery 
Company's  land  in  a  westerly  direction  to  Mulberry  street,  going 
thence  westerly  along  the  north  side  of  the  Baltimore  &  Ohio 
Railroad  station.  About  midway  between  Union  depot  and  the 
Baltimore  &  Ohio  depot,  Main  street  crosses  the  tracks  of  the 
Erie  Railroad  Company,  and  about  midway  between  Main  street 
and  Mulberry  street  in  that  locality,  the  Baltimore  &  Ohio  Rail- 
road Company  coming  in  from  the  north  crosses  the  tracks  of 
the  Erie  Railroad  Company  and  after  crossing  to  the  west  run 
practically  parallel  to  the  Erie  Railroad  Company  in  easterly 
direction  on  the  south  side  of  the  Baltimore  &  Ohio  station. 
A  short  distance  east  of  this  junction  of  the  Baltimore  &  Ohio 
and  Erie  tracks,  the  Baltimore  &  Ohio  freight  track  crosses  the 
Erie  tracks  at  almost  right  angles,  then  proceeds  in  a  southerly 
direction  to  its  freight  depot  located  south  of  Sixth  street.  Be- 
tween Mulberry  street  and  Main  street  along  and  adjacent  to 
the  main  tracks  of  the  Erie  and  the  Baltimore  &  Ohio  Railroad 
company  are  numerous  other  side-tracks  and  switches,  and  these 
extend  in  an  easterly  and  westerly  direction  for  the  accommoda- 
tion of  their  business  between  Main  street  and  Mulberry  street. 
And  this  right-of-way  between  Mulberry  street  and  Main  street 
has  been  used  and  was  used  up  and  until  the  time  of  this  accident 
by  the  public  in  general  as  a  convenient  way  in  going  to  and  from 
points  east  and  west  of  Mulberry  street  and  Main  street,  and 
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that  this  use  had  continued  uninterruptedly  for  a  period  of  about 
twenty-five  or  thirty  years;  however,  it  appears  that  the  railroad 
company  had  a  sign  posted  on  its  right-of-way  just  as  you  enter 
it  from  Mulberry  street,  notifying  persons  not  to  trespass  upon 
its  property. 

And  this  was  the  situation;  all  these  facts  and  circumstances 
as  heretofore  detailed  as  appears  by  the  testimony  that  existed 
at  the  time  of  the  accident  to  plaintiff 's  decedent.  It  appears  by 
the  testimony  further  that  the  whistle  on  the  engine  was  blown 
at  a  point  considerably  east  of  the  junction  of  the  Erie  and  the 
Baltimore  &  Ohio  tracks,  at  exactly  what  point  does  not  appear 
clearly  by  the  proof,  but  that  no  further  or  other  signals  were 
given  by  the  servants  of  the  company  up  to  the  time  of  the  acci- 
dent. 

Taking  this  state  of  facts,  and  they  are  substantially  as  above 
set  forth,  the  question  arises  under  the  law  of  Ohio,  whether  any 
liability  can  attach  to  the  defendant  for  the  deplorable  accident 
that  happened  to  plaintiff's  decedent. 

To  determine  this  question  inquiry  must  first  be  had  as  to  what 
duty,  if  any,  the  defendant  company  owed  to  plaintiff's  decedent 
at  and  prior  to  the  time  of  the  accident,  for,  if  there  was  no  duty 
under  the  circumstances  owing  by  the  defendant  to  plaintiff's 
decedent,  then  there  dan  be  no  recovery. 

In  the  case  of  Erie  Ry.  Co.  v.  McCormick,  69  Ohio  St.,  45,  the 
first  division  of  the  syllabus  lays  down  the  rule : 

*  *  The  omission  of  a  duty  is  not  the  foundation  of  an  action  un- 
less it  results  in  injury  to  one  for  whose  protection  the  duty  is 
imposed. 


>> 


A  railroad  company  is  bound  to  exercise  reasonable  care  for 
the  protection  of  those  to  whom  it  owes  a  duty,  and  the  question 
now  arises,  this  accident  having  occurred  on  the  right-of-way  ot 
the  defendant  company  other  than  at  a  public  crossing,  and  the 
children  having  been  on  that  right-of-way  for  the  purpose  of 
playing  and  not  on  any  business  connected  with  the  company 
itself,  or  in  which  any  mutual  interests  were  involved  between 
the  business  of  plaintiff's  decedent  and  that  of  the  company, 
whether  a  duty  was  imposed  upon  the  railroad  company  such  as 
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would  require  it  to  keep  a  vigilant  lookout  for  persons  in  the 
situation  of  plaintiff's  decedent,  and  give  warnings  and  signals 
of  the  approach  of  its  trains  along  the  track  just  prior  to  the 
time  of  the  accident. 

In  the  case  of  W.  &  L.  E.  Ry,  v.  Harvey,  77  Ohio  St.,  235,  the 
court  says  in  the  first  division  of  the  syllabus : 

**It  is  not  the  duty  of  an  occupier  of  land  to  exercise  care  to 
make  it  safe  for  infant  children  who  come  upon  it  without  invi- 
tation but  merely  by  sufferance. ' ' 

Second.  **A  railroad  company  is  not  liable  to  an  infant  who 
comes  upon  its  premises  without  invitation  and  who  is  injured 
there  while  playing,  without  its  knowledge,  with  a  turn-table. 
The  doctrine  of  the  turn-table  cases  is  disapproved.  Harriwav 
v.  Railway,  45  Ohio  St.,  11,  distinguished." 

In  the  opinion  of  the  court  on  p.  240,  Judge  Summers  lays 
down  three  propositions: 

*  *  The  duty  of  the  owner  or  occupier  of  land  to  persons  coming 
upon  it,  depends  somewhat  upon  whether  they  were  there  by  his 
invitation  or  permission.*' 

Second.  '  *  To  invited  persons  it  is  his  duty  to  exercise  reason- 
able care  for  their  safety.'' 

Third.  **To  licensees  it  is  his  duty  to  give  notice  of  hidden 
dangers  or  traps,  while  trespassers,  that  is,  persons  entering  with- 
out permission,  assume  the  risk  of  injury  from  the  condition  of 
the  premises,  and  the  duty  of  the  occupier  to  them  is  only  to  he 
careful  not  to  injure  them  by  bringing  force  to  bear  upon  them, 
that  is,  they  would  be  liable  only  for  gross  negligence." 

In  the  case  of  P.,  Ft.  W,  &  C.  Ry,  v.  Bhigham,  29  Ohio  St.,  p. 
364,  the  court  says : 

**A  railroad  company  is  not  liable  for  an  injury  to  a  person 
resulting  from  its  failure  to  exercise  ordinary  skill  and  care  in 
the  erection  or  maintenance  of  its  station  house,  where,  at  the 
time  of  receiving  the  injury,  such  person  was  at  such  stat'ou  house 
by  mere  permission  and  sufferance,  and  not  for  the  purpose  of 
transacting  any  business  with  the  company  or  its  agents  or  on 
any  business  connected  with  the  operation  of  the  road." 

In  the  case  of  C,  H.  &  D,  Ry,  v.  Aller,  64  Ohio  St.,  183,  we  find 
the  following  syllabus,  p.  183 : 
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**A  railway  company  having  constructed  its  station  and  a 
platform  incident  thereto,  does  not,  by  permitting  persons  to  use 
such  platform  for  purposes  of  their  own  not  connected  with  the 
transaction  of  business  at  such  station,  become  charged  with  a 
duty  to  re-construct,  guard  or  light  such  platform  so  as  to  ren- 
der it  safe  for  the  permitted  use.  P.,  Ft,  W.  i&  C.  Ry.  v.  Bing- 
ham, 29  Ohio  St.,  364,  approved  and  followed ;  Harriman  v.  Bail- 
way,  45  Ohio  St.,  11,  distinguished.*' 

In  the  opinion  of  the  court  in  this  case,  Judge  Shauck  says : 

*'The  station  house  with  its  appropriate  rooms  and  the  plat- 
forms were  obviously  adapted  to  the  use  of  the  two  roads  in  the 
interchange  of  traffic.  They  were  so  used.  Passengers  desiring 
to  transfer  from  one  road  to  the  other  were  therefore  invited  to 
use  them  for  that  purpose.  And  this  invitation  implied  an  un- 
dertaking that  the  platforms  were  reasonably  safe  for  that  pur- 
pose. It  follows  that  if  the  plaintiff  had  received  his  injuries 
while  making  his  way  with  reasonable  care  to  the  ticket  office  or 
waiting  room,  his  right  to  recover  would  be  entirely  clear.  But 
he  entered  upon  the  platform  with  an  intention  previously 
formed  not  to  use  it  for  that  purpose.  Pursuing  that  intention 
he  set  out  to  use  the  platform  and  the  track  of  the  company  as  a 
way  to  reach  the  village,  a  half  mile  distant,  and  having  know- 
ingly passed  the  ticket  office  and  waiting  rooms,  where  employes 
would  have  provided  him  with  a  ticket  and  with  information  of 
the  movement  of  trains,  if  he  was  not  already  informed,  he  had 
reached  a  point  somewhat  more  than  two  hundred  feet  from  the 
office  when  he  received  his  injuries.  The  duties  which  the  com- 
pany owed  him  were  such  only  as  arose  out  of  the  relation  to  it 
which  he  had  thus  voluntarily  assumed. 

**It  is  said  that  the  frequency  with  which  the  platform  and 
track  were  used  by  a  footman  as  a  way  to  pass  from  the  vicinity 
of  the  junction  to  the  village  and  the  long  continuance  of  that  use, 
raise  a  presumption  that  those  who  represented  the  company  in 
charge  of  its  ground,  had  knowledge  of  the  use  and  that  from 
acquiescence  with  knowledge,  permission  may  be  inferred. 

**If  this  is  conceded  it  will  serve  no  further  purpose  than  to 
place  the  plaintiff  in  the  position  of  one  so  using  the  platform  and 
grounds  of  the  company  by  permission.  But,  there  is  no  ground 
for  the  contention,  that  the  company  had  invited  the  plaintiff 
and  others  to  use  the  platform  and  track  for  the  purpose  which  he 
had  in  view.  It  is  quite  true  that  the  invitation  to  go  upon  the 
platform  of  a  railway  company  is  usually  implied  from  the  com- 
munity of  interest,  that  is,  the  interest  of  the  traveler  in  being 


298  RICHLAND  COUNTY  COMMON  PLEAS. 


Carter  7.  Railway.  [VoL  10  (N.S.) 


transported  and  of  the  carrier  in  transporting  him.  Here,  how- 
ever, there  was  no  community  of  interest.  It  is  conceivable  that 
the  condition  of  the  ways  and  commons  gave  to  footmen  an  in- 
terest in  so  using  the  platform  and  track,  but  that  the  company 
was  interested  in  having  them  so  used  is  inconceivable." 

Now  then  referring  again  toW.i&L,  E.  Ry,  v.  Harvey,  supra, 
and  disposing  of  the  case  of  Harriman  v.  Railway,  supra,  as  has 
been  urged  as  a  reason  for  submission  of  the  case  at  bar,  to  the 
jury,  we  quote  the  following : 

**In  the  ease  of  Harriman  v.  Railway  Company,  it  was  not  nec- 
essary to  a  determination  of  the  question  presented  to  determine 
whether  the  boy  was  on  the  railroad  company's  property  by  im- 
plied invitation  or  by  license.  It  may  be,  as  intimated  in  the 
opinion,  that  the  conduct  of  the  company  estopped  it  to  deny  lia- 
bility, or  to  assert  that  the  boy  was  a  trespasser ;  but  it  was  not 
necessary  to  go  further,  for  in  either  case  it  was  the  duty  of  the 
company  not  to  interpose  a  trap  or  pit  fall,  or  a  new  danger  with 
out  notice  or  the  exercise  of  due  care.  Upon  this  ground  the 
judgment  in  that  case  may  be  vindicated,  but  we  are  not  satisfied 
that  what  is  there  said  upon  the  subject  of  invitation  and  li- 
cense can  be.*' 

In  the  case  of  Belief ontaine  &  Ind.  Ry,  v.  Snyder,  18  Ohio  St., 
p.  399,  the  court  say: 

**It  is  the  duty  of  persons  in  charge  of  cars  passing  along 
streets  or  other  frequented  places  to  exercise  great  caution;  and 
if,  by  failure  to  do  so,  a  child  of  tender  years  is  injured,  the  com- 
pany represented  is  liable  in  an  action  by  the  child'*  for  the  in- 
jury sustained. 

In  the  Snyder  case,  supra,  the  plaintiff  with  other  children 
were  in  the  habit  daily  of  using  the  tracks  of  the  defendant  to 
cross  and  recross  on  their  way  to  and  from  school  and,  upon 
the  occasion  of  the  injury,  the  children  were  using  the  tracks  for 
such  purposes,  and  this  use  was  continuous  and  for  such  length  of 
time  so  open  and  notorious  as  to  this  particular  use  that  the  rail- 
road company  had  actual  knowledge  of  such  use  made  by  the 
children  of  the  village  in  going  to  and  from  school,  and  the  court 
without  specifically  announcing  the  doctrine  as  such  held  in 
substance  that  the  children  in  such  use  were  upon  the  tracks  of 
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the  company  by  its  implied  invitation,  and  were  chargeable  with 
the  exercise  of  ordinary,  reasonable  care  for  their  protection, 
that  it  was  negligence  on  the  part  of  the  company  to  fail  to  sound 
its  whistle  or  ring  the  bell  or  provide  other  warning  to  children 
whom  defendant  might  reasonably  apprehend  were  upon  its 
tracks  at  about  that  time  for  such  purpose. 

And  the  rule  thus  laid  down  in  the  Snyder  case,  supra,  is  the 
law  of  Ohio,  and  in  principle  is  applicable  to  any  state  of  facts 
coming  within  the  doctrine  there  announced. 

And  inquiry  must  be  made  whether  the  case  at  bar  comes  with- 
in the  rule  laid  down. 

Judge  Summers  in  TT.  (&  L.  E.  Ry.  v.  Harvey,  supra,  on  p.  259, 
in  discussing  the  propositions  of  express  and  implied  invitation 
upon  the  land  of  the  owner  or  occupier  quotes  Siurgis  v.  Rail- 
way, 72  Mich.,  619,  as  follows : 

*'It  is  impracticable  to  keep  off  trespassers  from  an  open  track 
and  all  who  go  upon  it  do  so  at  their  own  risk  of  such  dangers  as 
are  incident  directly  to  such  use. 


>> 


And  from  Ear  greaves  v.  Deacon,  25  Mich.,  1 : 

**  Cases  are  quit^  numerous  in  which  the  same  questions  have 
arisen  as  in  this  case,  and  we  have  found  none  which  hold  that  an 
accident  from  negligence,  on  private  premises,  can  be  made  the 
ground  of  damages  unless  the  party  injured  has  been  induced 
to  c'bme  by  personal  invitation,  or  by  employment  which  brings 
him  there,  or  by  resorting  there  as  to  a  place  of  business,  or  of 
general  resort  held  out  as  open  to  customers  or  others  whose  law- 
ful occasions  may  lead  them  to  visit  there. 

**We  have  found  no  support  for  any  rule  which  would  protect 
those  who  go  where  they  are  not  invited,  but  merely  with  ex- 
press or  tacit  permission,  from  curiosity  or  motives  of  private 
convenience,  in  no  way  connected  with  business  or  other  re- 
lations with  the  occupant.'* 

And  further  quoting  from  Ryan  v.  Towar,  128  Mich.,  463 : 

"An  invitation  or  a  license  to  cross  the  premises  of  another 
can  not  be  predicated  on  the  mere  fact  that  no  steps  have  been 
taken  to  interfere  with  such  practice."  And  that:  '* There  is 
no  difference  between  children  and  adults  as  to  the  circumstances 
that  will  warrant  the  inference  of^  an  invitation  or  a  license  to 
enter  upon  another's  premises.'* 
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And  again  quoting  from  Turess  v.  Railway y  61  N.  J.  Law,  314, 
the  court  says : 

**  Invitation  which  creates  such  a  relation  may  be  express,  as 
when  the  owner  or  occupier  of  land  by  words  invites  another  to 
come  on  it,  or  make  use  of  it  or  something  thereon,  or  it  may 
be  implied  as  when  such  owner  or  occupier,  by  acts  or  conduct, 
leads  another  to  believe  that  the  land  or  something  thereon  was 
intended  to  be  used  as  he  uses  them,  and  that  such  use  is  not  only 
acquiesced  in  by  the  owner  or  occupier,  but  is  in  accordance 
with  the  intention  or  design  for  which  the  way  or  place  or  thing 
was  adapted  and  prepared  or  allowed  to  be  used." 

And  again  quoting : 

*  *  It  will  be  observed  that,  in  the  case  of  an  implied  invitation, 
the  relation  is  imposed  upon  the  owner  Or  occupier  of  land  only 
when  he  has  done  something  which  justifies  one  who  enters  upon 
the  land  and  makes  use  of  it  or  something  upon  it  in  believing 
that  he  intended  such  use  to  be  made;  and  he  who  makes  such 
use  of  it  can  claim  the  relation  only  when  he  is  justified  by  the 
acts  or  conduct  of  the  owner  or  occupier  in  believing  that  such 
use  was  intended.  And  entry  and  use  by  such  invitation  are  thus 
distinguished  from  entry  and  use  by  mere  permission." 

Reverting  again  to  Belief ontaine  <&  Ind.  Ry.  v.  Snyder,  supra, 
the  statement  of  facts  shows  that  the  railroad  company  knew 
that  its  right-of-way  was  used  and  had  been  used  by  the  children 
of  the  village  as  a  way  to  and  from  school,  and  that  upon  the 
occasion  of  the  injury  to  the  little  Snyder  girl  who  was  using  the 
right-of-way  for  such  purpose,  that  is,  was  using  it  for  the  pur- 
pose of  going  to  school  with  the  full  knowledge  of  the  company 
and  its  acquiescence  for  such  use.  So  the  facts  in  that  case 
would  bring  it  clearly  within  the  rule  last  stated.  But,  it  will  be 
noticed  in  a  glance  that  in  the  case  at  bar  the  use  of  the  right-of- 
way  was  one  by  foot  pedestrians  between  Springmill  street  and 
Main  street  as  a  matter  of  their  own  convenience,  wholly  discon- 
nected with  any  use  that  plaintiff's  decedent  was  making  of  the 
premises  at  the  time  of  her  injury.  It  is  questionable,  indeed, 
whether  the  use  so  made  generally  by  the  public,  as  will  be  here- 
after noticed,  was  such  as  would  amount  to  an  implied  invitation 
by  such  users,  but  was  rather  one  of  permission  only.  But  in 
the  case  at  bar  it  is  alleged  that  plaintiff's  decedent  went  upon 
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the  premises  of  defendant  for  the  purpose  of  playing,  and  the  evi- 
dence of  the  Terman  boy  and  the  circumstances  all  tend  to  show 
that  fact  beyond  controversy,  and  that  the  were  simply  killing 
time  and  using  the  right-of-way  to  play  upon.  There  is  no  evi- 
dence to  show  that  the  right-of-way  was  intended  by  the  owner 
or  occupier  to  be  used  for  any  such  purpose  nor  that  any  notice 
or  knowledge  came  to  the  defendant  that  it  was  to  be  so  used. 

In  the  case  at  bar  plaintiff's  decedent,  so  far  as  the  record 
shows  did  not  know  nor  had  he  any  knowledge  that  the  right-of- 
way  was  being  used  by  foot  pedestrians  as  'k  matter  of  con- 
venience or  otherwise  or  that  such  was  permissive  so  far  as  the 
defendant  was  concerned. 

In  the  Snyder  case,  supra,  the  little  girl  injured  was  in  the 
habit  of  using  the  way  for  the  particular  purpose  and  the  com- 
pany had  notice  of  its  use  for  such  purpose;  in  the  case  at  bar 
the  permitted  use  was  not  only  different  from  that  which  im- 
pelled plaintiff's  decedent  to  come  upon  the  premises,  but  the  de- 
fendant had  no  knowledge  that  plaintiff's  decedent  was  there  or 
the  business  or  purpose  of  being  there. 

If  an  invitation  is  to  be  implied  from  a  given  state  of  facts  it 
would  only  operate  to  protect  those  who  act  upon  such  invitation, 
it  would  not  operate  to  protect  those  who  were  absolute  strangers 
to  the  invitation  so  conferred,  nor  would  a  permissive  right  con- 
ferred upon  a  class  be  enlarged  to  one  of  implied  invitation  and 
charge  upon  the  owner  or  occupier  of  premises  liability  as  such, 
unless  such  new  use  is  not  only  acquiesced  in  by  the  owner  or 
occupier,  but  is  in  accordance  with  the  intention  or  design  for 
which  the  way  or  place  or  thing  was  adapted  and  prepared  or 
allowed  to  be  used. 

Reasoning  then  by  deduction  from  these  cases  and  admitting 
for  the  purpose  of  the  proposition  that  the  right-of-way  of  the 
Erie  Railroad  Company,  for  more  than  twenty-five  or  thirty 
years  had  been  used  to  a  large  extent  continuously  by  the  public 
as  a  way  for  persons  passing  to  and  fro  between  said  streets  not  in 
connection  with  any  business  of  the  railroad  company,  but  as  a 
mere  matter  of  their  own  convenience,  such  use  would  not  so  far 
as  the  facts  of  this  case  are  concerned  establish  that  the  persons 
using  the  same  were  there  by  invitation.     They  were  there  simply 
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bj''  permission,  that  is,  they  were  mere  licensees,  and  it  is  very 
questionable  indeed  whether  these  boys  who  were  upon  the 
right-of-way  for  the  purpose  of  playing,  as  alleged  in  the  peti- 
tion, and  as  may  be  well  inferred  from  the  testimony  of  young 
Terman,  who  is  the  only  living  witness,  as  to  their  conduct  upon 
that  occasion,  that  their  right  to  the  use  of  the  right-of-way  for 
the  purpose  that  they  were  giving  it  would  hardly  be  as  strong  as 
one  who  had  been  accustomed  to  use  it  for  a  long  number  of 
years  for  his  own  convenience  without  objection  upon  the  part  of 
the  company.  HoNvever  that  might  be,  the  strongest  position 
that  plaintiff's  decedent  can  be  placed  in,  would  be  to  say  that 
he  was  there  simply  by  permission  and  not  by  invitation.  The 
cause  of  the  accident  was  not  one  resulting  from  the  usual  opera- 
tion of  the  trains  or  of  the  construction  of  pit  falls  or  hidden 
dangers,  but  so  far  as  the  testimony  is  concerned,  the  trains  were 
being  operated  in  the  usual  and  ordinary  manner,  and  beyond 
that  there  would  be  no  duty  upon  the  part  of  the  railroad  com- 
pany to  one  who  was  simply  upon  the  track  by  permission  to  give 
warnings  and  signals  such  as  to  apprise  such  users  of  the  ap- 
proach of  said  train  unless,  at  the  time,  the  servants  of  the  com- 
pany knew  of  the  presence  of  the  boys  in  a  place  of  danger,  and 
with  such  knowledge  failed  to  exercise  ordinary  care  for  their 
protection;  but  in  this  case  it  is  alleged  in  the  petition  and  is  ad- 
mitted that  the  engineer  did  not  see  these  boys.  It  appears  that 
these  boys  were  on  the  right-of-way  appftrently  for  the  purpose  of 
playing;  it  appeared  that  the  train  was  being  operated,  at  least 
there  is  no  evidence  to  show  but  what  it  was  being  operated  in 
the  usual  and  ordinary  manner. 

It  does  not  appear  nor  is  it  alleged  that  the  accident  resulted 
from  any  pit  fall  or  hidden  danger  such  as  suggested  in  Harri- 
man  v.  Railway,  supra.  So  consequently  it  would  not  be  negli- 
gence on  the  part  of  the  railroad  company  to  fail  to  give  other 
warnings  than  that  which  it  did  give,  and  it  simply  resolves  itself 
down  to  an  unfortunate  accident  to  which  no  liability  can  be 
fastened  upon  the  railroad  company. 

This  being  the  view  of  the  law  the  court  has  taken,  after  a  very 
careful  consideration  of  the  authorities  cited  by  counsel  on  both 
sides,  there  only  remains  one  thing  for  this  court  to  do,  and  which 
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it  should  have  done  at  the  conclusion  of  all  the  testimony,  and 
what  the  court  reserved  at  that  time,  to  enter  a  non-suit  against 
the  plaintiff  and  to  enter  judgment  against  the  plaintiff  for  costs. 


UNENFOROBLE  CLAIMS  AGAINST  MUNICIPALITIES. 

Common  Pleas  Court  of  Licking  County. 

Harbt  M.  Vebrill  v.  The  City  of  Newark. 

Decided,  January  Term,  1910. 

Municipal  Corporations — Action  for  Recovery  for  Water  Furnished  by 
a  Private  Individuai — Claims  for  Bums  Exceeding  $500 — Misjoinder, 

An  action  will  not  lie  against  a  municipality  for  recovery  on  a  claim 
not  contracted  under  a  written  agreement  and  for  more  than  |500, 
either  on  contract,  or  quantum  meruit,  or  for  tortious  conversion, 
where  the  provisions  of  Sections  4328  and  4331,  General  Code,  have 
not  been  complied  with. 

Smythe  &  Smythe,  for  plaintiff. 

Frank  A.  Bolton,  City  Solicitor,  contra; 

Seward,  J.  (orally). 

This  is  a  suit  to  recover  for  water  furnished  to  the  citizens  and 
to  the  city  of  Newark.  A  demurrer  is  interposed  to  the  petition, 
because  there  is  a  misjoinder  of  causes  of  action. 

The  petition  contains  five  different  causes  of  action.  The  first 
one  seeks  to  recover  upon  a  contract,  as  is  alleged,  made  by  the 
board  of  public  service  with  Verrill  for  the  furnishing  of  water. 
It  is  alleged  that  an  appropriation  was  made  by  the  city  council 
to  pay  for  the  water  that  was  furnished;  that  a  contract  was 
made  by  the  board  of  public  service,  and  that  the  water  was  fur- 
nished, and  that  an  appropriation  was  made  by  the  city  council 
for  payment  for  the  water  furnished.  The  second  cause  of  ac- 
tion seeks  to  recover  upon  a  q\mntum  meruit.  The  third  cause 
of  action  is  for  a  tortious  conversion.  It  alleges  that  the  city 
took  charge  of  the  water  plant  of  the  plaintiff,  appropriated  it  to 
its  own  use,  and  took  the  water  and  converted  it  to  its  own  use ; 


804  LICKING  COUNTY  COMMON  PLEAS. 

Verrlll  v.  Newark.  [Vol.  10  (N.S.) 

and  seeks  to  recover  for  a  tortious  conversion  of  the  water.  The 
fourth  cause  is  that  the  city  required  the  plaintiff  to  furnish 
water,  and  that  he  had  no  option,  but  was  compelled  to  furnish 
it;  and  seeks  to  recover  for  that  reason — ^by  reason  of  being 
compelled  to  furnish  the  water. 

It  is  undoubtedly  a  true  proposition  of  law,  that  the  plaintiff 
can  not  recover  in  this  case,  unless  the  contract  is  in  writing ;  and 
there  is  no  allegation  that  this  contract  is  in  writing.  There 
must  be  a  contract  before  the  city  can  be  held  liable.  I  see  that 
this  is  a  hardship  upon  the  plaintiff  in  this  case,  but  persons  who 
seek  to  enforce  claims  against  a  city  or  county  must,  at  their 
peril,  comply  with  the  law  governing  in  such  matters.  The  law 
governing  in  this  case  is  Section  1536-679. 

The  court  does  not  think  that  the  section  of  the  statute  giving 
power  to  the  city  council,  or  to  the  board  of  public  service,  to 
regulate  the  rates  of  water,  has  anything  to  do  with  this  cause 
of  action.  That  section  has  nothing  to  do  with  it.  That  is,  the 
section  giving  the  city  the  power  to  regulate  the  rate  for  water. 

Section  1536-679  is  the  section  that  controls  in  this  matter; 
and  it  is  utterly  impossible  to  hold  the  city  on  a  quantum 
meruit,  in  such  cases  as  this,  or  for  a  tortious  conversion. 

There  is  a  misjoinder  of  causes  of  action  here — an  action  for  a 
tort,  and  upon  contract,  and  upon  a  quantum  meruit.  There  is 
certainly  a  misjoinder  of  causes  of  action;  and  the  causes  of 
action  altogether  state  no  ground  for  relief  on  the  part  of  the 
plaintiff.  The  court  is  very  sorry  to  have  to  hold  that  way, 
because  if  the  city  has  taken  the  water  of  the  plaintiff,  under  a 
contract,  he  ought  to  be  paid  for  it,  from  a  moral  standpoint  at 
least. 

The  demurrer  may  be  sustained. 
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PERCENTAGE  OF  RECEIPTS  UNDER  A  CITY  FRANCHISE 

MAY  BE  COLLECTED. 

Common  Pleas  Court  of  Franklin  County. 

The  City  op  Columbus  v.  The  Federal  Gas  &  Fuel  Co. 

Decided,  June  30,  1910. 

Franchise  to  a  Natural  Gas  Company— Municipality  Moy  Demand  a 
Percentage  of  the  Receipts — Such  a  Requirement  not  a  Tax  Measure 
■—Contracts  with  Municipalities — Sections  S982,  3995  and  9320,  Gen- 
eral  Code. 

1.  A  municipality  has  the  right  to  impose  terms  and  conditions  under 

which  a  natural  gas  company  may  come  within  the  limits  of  the 
city  and  use  its  streets,  alleys  and  public  places  in  laying  pipes  for 
distribution  of  gas  to  consumers. 

2.  The  requirement  that  a  natural  gas  company  pay  to  the  municipality 

10  per  cent,  of  its  receipts  from  gas  sold  at  or  above  a  specified 
figure,  is  not  a  revenue  measure  and  therefore  not  void  because  a 
means  for  levying  a  tax  upon  the  company  in  addition  to  its  regular 
taxes,  notwithstanding  the  provision  that  the  money  so  received 
by  the  municipality  shall  be  for  the  benefit  of  the  general  ex- 
pense fund  of  the  city. 

3.  The  question  whether  the  percentage  exacted  is  unreasonable,  and 

requirement  void  on  that  account,  can  not  be  considered  on  demur- 
rer to  the  petition  in  an  action  by  the  municipality  for  an  account- 
ing. 

4.  Inasmuch  as  the  city  might  have  excluded  the  defendant  company 

from  any  use  of  its  streets,  but  saw  fit  to  permit  such  use  under  con- 
ditions which  were  embodied  in  a  contract  which  was  accepted 
in  writing  by  the  gas  company,  the  provisions  thus  agreed  upon 
must  be  fulfilled  on  the  principles  of  contract,  and  the  company 
after  having  enjoyed  the  benefits  of  the  contract  will  not  be  heard 
to  say  that  its  provisions  were  ultra  vires  on  the  part  of  the  city. 

Weinland  &  Oearheart  cited  for  the  plaintiff:  East  Ohio  Gas 
Co.  v.  Akron,  81  Ohio  State,  33;  City  of  Columbus  v.  Columbus 
Gas  Co.,  76  0.  S.,  309 ;  Railway  Co.  v.  Defiance,  52  0.  S.,  262, 
307;  State,  ex  rel,  v.  Murphy,  130  Mo.,  10;  Toledo  v.  Gas  Co.,  3 
C.  D.,  273 ;  Circleville  Light  &  Power  Co.  v.  Buckeye  Gas  Co.,  69 
0.  S.,  259;  Postal  Telegraph  Cable  Co.  v.  Taylor,  192  U.  S.,  64; 
Muncie  Natural  Gas  Co.  v.  City  of  Muncie,  160  Ind.,  97 ;  Mayor, 
etc.,  of  New  York  v.  Sonneborn,  113  N.  Y.,  423 ;  Allegheny  City 
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V.  People,  etc.,  Co.,  102  Pa.  St.,  632 ;  Board  of  Agriculture  v.  Ry., 
47  Ind.,  407;  Sturgeon  v.  Commissioners,  65  Ind.,  302;  Bicknell 
V.  Township,  73  Ind.,  501;  City  of  Fergus  Falls  v.  Hotel  Co., 
80  Minn.,  165 ;  City  of  Buffalo  v.  Balcom,  134  N.  Y.,  532 ;  Mar- 
met  V.  State,  45  Ohio  State,  63;  Atkins  v.  Philips  (Fla.),  10  L. 
R.  A.,  158;  Fayettsville  v.  Carter  (Ark.),  6  L.  R.  A.,  509;  Corn- 
wealth  V.  Patch,  97  Mass.,  221 ;  St.  Louis  v.  Weber,  44  Mo.,  550 ; 
Van  Hook  v.  Selma  (Ala.),  45  Am.  Rep.,  85;  Grand  Rapids  v. 
Brandy  (Mich.),  32  L.  R.  A.,  116;  Philadelphia  v.  Telephone  Co., 
102  Fed.,  254;  Johnson  v.  Philadelphia,  60  Pa.  St.,  445;  Cin- 
cinnati V.  Mt:  Auburn  Ry.  Co.,  11  Dec.  (Repr.),  667;  Cincinnati 
V.  St.  Ry.  Co.,  9  0.  D.,  235. 

Williams,  Williams,  Taylor  &  Nash,  contra. 

Rogers,  J. 

The  action  is  one  for  an  accounting.  It  appears  from  the 
amended  petition  that  the  city  of  Columbus  granted  the  defend- 
ant, by  three  several  ordinances,  the  right  to  use  its  streets,  al- 
leys, etc.,  in  laying  its  pipes  for  the  purpose  of  transporting  gas 
therein  and  furnishing  the  same  to  the  city  and  its  inhabitants, 
upon  certain  terms  and  conditions  therein  specified;  that  the 
first  two  ordinances  provided  for  the  right  to  lay  pipes  for  nat- 
ural gas,  and  the  last  ordinance  for  both  natural  and  artificial 
gas;  that  one  of  the  terms  and  conditions  of  the  franchise  was 
that  the  defendant  should  annually,  on  the  first  Monday  of  Jan- 
uary, pay  plaintiff  for  the  benefit  of  the  general  expense  fund 
of  said  city  ten  per  cent,  of  all  monies  received  from  the  sale  of 
all  natural  gas  sold  at  a  price  exceeding  fifteen  cents  per  thou- 
sand cubic  feet,  and  that  the  director  of  accounts  of  said  city 
should  have  the  right  to  examine  the  books  showing  the  receipts 
of  said  company  from  gas  sold  within  said  city  and  the  prices 
therefor  once  during  each  and  every  month,  for  the  purpose  of 
ascertaining  the  amount  of  gas  sold  within  said  city  and  the 
prices  paid  therefor;  that  the  defendant  accepted,  in  writing, 
the  provisions  of  these  several  ordinances,  the  last  acceptance 
having  been  made  on  the  16th  day  of  April,  1900,  by  filing  the 
same  with  the  city  clerk ;  that  pursuant  to  these  grants,  the  de- 
fendant had  laid  seventy-five  miles  or  thereabouts  of  its  pipe  in 
the  streets  and  alleys  of  the  city,  and  has  used  and  is  now  using 
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said  streets  for  the  purpose  of  transporting  its  gas  to  consumers; 
and  that  it  has  failed  to  pay  anything  whatsoever  to  plaintiff, 
and  refuses  to  make  any  payments,  and  refuses  to  permit  the  city 
to  examine  its  books,  under  the  provisions  of  said  ordinances, 
although  large  sums  of  money  have  accrued  thereunder  belong- 
ing to  said  city  from  said  defendant 

The  defendant  demurs  generally  to  the  amended  petition. 
Exhaustive  briefs  have  been  submitted  on  the  questions  of  law 
involved,  which  have  been  of  great  aid  to  the  court  in  arriving  at 
a  conclusion. 

A  contention  of  defendant  is  urged  that  the  plaintiff  has  no 
power  to  impose  conditions  upon  natural  gas  companies,  except 
those  which  are  expressly  mentioned  in  the  Revised  Statutes, 
1536-567  (Section  3982,  General  Code) ;  and  having  no  power 
to  impose  conditions,  it  has  no  power  to  impose  the  condition  of 
the  payment  of  the  annual  fee  or  percentage  of  all  monies  re- 
ceived from  the  sale  of  gas  at  a  price  exceeding  fifteen  cents  per 
thousand  cubic  feet. 

I  am  unable  to  agree  with  the  defendant's  counsel  concerning 
this  contention.  In. the  early  history  of  natural  gas  legislation, 
Section  3878  (Section  3995,  General  Code,  et  $eq,)  was  amended 
March  24,  1888  (85  v.  114),  which  provides  for  condemnation 
proceedings  by  companies  organized  for  the  purpose  of  trans- 
porting natural  gas,  and  further  provides  that — 

"So  far  as  the  rights  of  the  public  therein  are  concerned,  the 
county  commissioners  as  to  county  and  state  roads,  the  town- 
ship trustees  as  to  township  roads,  and  the  council  of  municipal 
corporations  as  to  streets  and  alleys  in  their  respective  jurisdic- 
tion, may,  subject  to  such  regulation  and  restrictions  as  they  may 
prescribe,  grant  such  company  the  right  to  lay  such  tubing  and 
piping  therein,*'  etc. 

The  contention  might  be  made  that  the  companies  contem- 
plated by  this  statute  were  purely  pipe  line  companies  which 
might  desire  to  pass  through  cities  with  one  or  more  of  their  pipe 
lines.  But  this  construction  is  too  narrow ;  for  the  proviso  there- 
in with  regard  to  the  appropriation  of  property  within  the 
municipal  corporation  declares  that  if  more  than  one  continuous 
line  of  piping  or  tubing  or  land  therefor  be  required  **%n  or 
through  a  municipal  corporation''  the  consent  of  the  munici- 
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pality  shall  be  obtained.  This  clearly  shows  that  these  companies 
organized  for  the  purpose  of  transporting  gas  shall  not  merely 
go  through  municipalities  but  shall  terminate  in  the  munici- 
palities, and  may  do  so  for  all  lawful  purposes  for  which  their 
business  is  organized,  including  the  furnishing  of  gas  to  con- 
sumers and  to  the  city  itself.  Every  gas  company  is  purely  a 
transporting  company,  and  the  consumer  taps  its  line  whereby 
the  company  furnishes  therefrom  to  the  consumer  its  gas.  I  am 
clearly  of  opinion  that  this  section  gives  the  city  the  right  to 
impose  conditions  upon  the  defendant  as  a  natural  gas  company 
in  the  same  way  that  Section  3550,  Revised  Statutes  (Section 
9320,  General  Code),  gave  the  right  to  municipalities  to  impose 
conditions  upon  gas  companies  which  were  permitted  to  lay  pipes 
in  streets  and  alleys  of  municipalities. 

Besdes,  Section  2651-17  declares  that  a  municipal  corporation 
may  by  ordinance  grant  the  use  of  its  streets  to  lay  pipes  for  the 
purpose  of  supplying  its  inhabitants  with  heat  and  power,  "upon 
such  terms  as  such  corporation  may  deem  proper.*'  This  sec- 
tion might  not  carry  the  matter  of  light,  and,  hence,  would  not 
be  broad  enough  to  place  restrictions  upon  a  natural  gas  company 
which  furnished  light  to  the  inhabitants.  But  Section  3878, 
Revised  Statutes,  as  amended  March  24,  1888,  and  which  was  in 
force  at  the  time  thfese  ordinances  were  passed  and  the  benefits 
thereunder  accepted  by  the  defendant,  furnish  ample  authority 
for  the  city  to  impose  **such  regulations  and  restrictions  as  they 
may  prescribe"  upon  the  defendant  desiring  the  privilege  to 
use  its  streets  for  transporting  its  gas  through  pipes,  whether 
to  inhabitants  in  the  city  or  to  places  beyond  and  through  the 
city.  Hence,  Section  1536-567,  Revised  Statutes,  is  not  the  sole 
governing  section  giving  authority  to  impose  conditions  upon 
natural  gas  companies  within  municipalities. 

The  city  having  the  power  to  impose  the  terms  and  conditions 
upon  the  privilege  of  defendant  to  enter  the  city  and  use  its 
streets,  the  next  question  that  confronts  us  is  as  to  whether  or 
not  the  conditions  specified  are  such  as  the  city  has  a  right  to 
impose.  It  is  contended  that  the  condition  or  provision  with  re- 
gard to  the  payment  of  the  percentage  in  question  is  a  revenue 
measure — a  tax — ^and,  therefore,  can  not  be  imposed.  The  claim 
is  that  the  ordinances  themselves  disclose  that  the  payment  was 
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to  be  **for  the  benefit  of  the  general  expense  fund  of  said  city/' 
and,  therefore,  was  another  means  of  levying  a  tax  upon  said 
company  in  addition  to  its  regular  taxes,  which  would  be  uncon- 
stitutional and  void. 

It  does  not  necessarily  follow  that  because  provision  is  made 
that  the  money  from  th's  source  is  to  be  placed  to  the  credit  of 
the  general  expense  fund,  the  purpose  of  the  law  was  exclusively 
the  raising  of  general  revenue.  See  on  this  subject :  Marmet  v. 
State,  45  0.  S.,  at  page  68;  also  as  reflecting  upon  the  same  sub 
ject,  see  City  v.  Columbus  Gas  Co,,  76  0.  S.,  309,  335. 

It  is  also  contended  that  the  condition  imposed  is  unreason- 
able,  and  therefore  void.  The  court  has  no  right  to  go  into  this 
quest'on  upon  a  hearing  on  a  demurrer,  but  will  presume  that 
the  conditions  imposed  are  reasonable  in  the  absence  of  facts  to 
the  contrary.  There  is  no  way  from  the  petition  and  the  ad- 
mitted facts  therein  for  the  court  to  determine  the  reasonable- 
ness or  unreasonableness  of  the  terms  imposed,  and  must,  there- 
fore, resolve  this  point  in  favor  of  the  plaintiflP. 

I  am  further  of  opinion  that  by  the  passage  of  the  ordinances 
in  question  and  their  acceptance  in  writing  by  the  defendant, 
a  contract  was  thereby  entered  into  between  these  parties,  and 
that  the  condition  imposed  upon  the  defendant  as  a  considera- 
tion for  the  privilege  granted,  and  which  privilege  has  been  ex- 
ecuted on  the  part  of  the  city  and  fully  performed  by  allowing 
the  use  of  its  streets  by  the  defendant  for  the  purposes  specified, 
must  be  fulfilled  by  the  defendant  upon  principles  of  contract, 
independent  of  the  question  as  to  whether  or  not  the  city  had  the 
right  to  impose  terms  upon  the  defendant  in  the  use  of  the 
streets.  For  the  city  certainly  could  have  excluded  the  defend- 
ant from  laying  its  pipes  in  the  streets  and  from  coming  into  the 
city  for  that  purpose  independent  of  any  statute,  as  no  citizen 
has  the  right  to  use  the  highways  for  purposes  other  than  those 
generally  contemplated  as  highway  uses,  and  on  this  ground  the 
city  could  have  prevented  the  defendant  from  using  its  streets. 
But  plaintiff  saw  fit  to  allow  defendant  to  use  them,  and  it  has 
used  the  streets  and  derived  the  benefits  therefrom,  and  this  use 
is  the  consideration  which  supported  the  promise  of  the  defend- 
ant to  pay  therefor  as  a  condition  of  such  use.  The  principle 
of  ultra  vires  might  apply  to  an  executory  contract,  but  when 
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a  contract  is  executed  on  the  one  side  and  fully  performed,  as 
appears  in  this  case,  on  the  part  of  the  city,  the  defendant  ought 
not  to  be  permitted  in  a  court  of  conscience  to  escape  the  ful- 
fillment of  its  contract  on  the  ground  that  the  city  had  no  right 
to  make  it. 

The  demurrer  is,  therefore,  overruled  with  exceptions  allowed 
to  the  defendant. 


AUTHORITY  TO  LEASE  QUARTERS  FOR  USE  OF 

CITY  OFFICIALS. 

Common  Pleas  Court  of  Lucas  County. 

Charles  S.  Ashley,  a  Tax-payer,  v.  John  Cowell  et  al. 

Decided,  September  17,  1910. 

Municipal  Corporations — Power  of  a  Director  of  Public  Service  to 
Lease  Property  for  City  Use — Advertisement  for  Bids  for  a  Lease, 

The  power  vested  in  a  director  of  public  service,  under  Section  4326, 
General  Code,  to  manage  property  after  a  lease  thereof  has  been 
made  on  behalf  of  the  city,  carries  with  it  the  power  to  make  the 
lease  or  contract  itself. 

King,  Tracy,  Chapman  cfc  Welles  and  KoJm  tS:  Northup  for 
plaintiff. 

Cornell  Schreiber,  City  Solicitor,  and  Alamo  G.  Duer,  contra. 

Brough,  J. 

The  plaintiff,  Charles  S.  Ashley,  brings  this  action  as  a  tax- 
payer of  the  city  of  Toledo  and  on  behalf  of  the  city.  On  the 
22d  day  of  August,  1910,  an  ordinance  was  passed  by  the  coun- 
cil authorizing  and  directing  the  director  of  public  service  to  ad- 
vertise for  bids  for  a  lease  for  office  quarters  required  for  oflScers 
and  employes  of  the  city.  The  ordinance  also  directs  the  di- 
rector of  public  service  to  make  a  written  contract  with  the 
lowest  and  best  bidder,  in  accordance  with  law.  An  application 
has  been  made  to  me  as  a  judge  of  the  court  of  common  pleas 
for  a  temporary  order  enjoining  and  restraining  the  board  of 
control  of  the  city  from  taking  any  official  action  under  the 
ordinance  referred  to,  and  enjoining  and  restraining  the  direc- 
tor of  public  service  from  doing  likewise,  on  the  grounds  that 
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such  action  would  be  a  misapplication  of  the  funds  of  the  city 
and  an  abuse  of  the  corporate  powers. 

The  petition  in  the  action  was  filed  on  September  7,  1910. 
On  September  8,  1910,  the  city  solicitor  filed  an  action  in  which 
the  city  of  Toledo  is  plaintiff,  asking  for  the  same  relief,  both 
temporary  and  final,  as  was  prayed  for  in  the  prior  action. 
When  the  matter  came  before  me  upon  the  application  for  a 
temporary  restraining  order  in  the  action  begun  by  Ashley  as  a 
tax-payer,  the  question  was  raised  by  the  city  solicitor  on  be- 
half of  the  city  as  to  the  right  of  Mr.  Ashley  to  maintain  his 
action,  the  solicitor  not  having  directly  refused  to  bring  the 
proceeding.  This  question,  however,  was,  by  agreement  of  coun- 
sel, amicably  disposed  of,  and  the  application  for  the  temporary 
order  was  argued  to  the  court  upon  its  merits. 

The  question  presented  is  whether  the  director  of  public 
service  of  the  city,  under  the  code,  has  authority  to  enter  into  a 
lease  for  office  quarters  for  the  officers  and  employes  of  the  city 
of  Toledo,  or  whether  that  power  lies  only  in  the  council. 

Section  123  of  the  municipal  code  provides: 

**The  powers  of  council  shall  be  legislative  only,  and  it  shall 
perform  no  administrative  duties  whatever  •  •  •  except 
as  may  be  otherwise  provided  in  this  act.'* 

Section  139  of  the  municipal  code  provides: 

**The  director  of  public  service  shall  manage  and  supervise 
all  public  works  and  undertakings  of  the  city,  except  as  other- 
wise provided  by  law,  and  shjill  have  all  powers  and  perform  all 
duties  conferred  by  law  upon  the  directors  of  public  service  or 
the  board  of  public  service,  except  as  otherwise  provided  by 
law.'' 

Section  141  provides: 

**The  director  of  public  service  *  •  *  shall  supervise 
the  construction  and  have  charge  of  the  maintenance  of  public 
buildings  and  other  property  of  the  corporation  not  otherwise 
provided  for  in  this  act,  and  he  shall  have  the  management  of 
all  other  matters  provided  by  the  council  in  connection  with  the 
public  service  of  the  city." 

Section  143  provides: 

**The  director  of  public  service  may  make  any  contract  or 
purchase  supplies  or  material  or  provide  labor  for  any  work 
under  the  supervision  of  that  department  not  involving  more 
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than  five  hundred  dollars.  When  any  expenditure  within  said 
department,  other  than  the  compensation  of  persons  employed 
therein,  exceeds  five  hundred  dollars,  such  expenditure  shall 
first  be  authorized  and  directed  by  ordinance  of  council  and 
when  so  authorized  and  directed,  the  directors  of  public  service 
shall  make  a  written  contract  with  the  lowest  and  best  bidder 
after  advertisement  for  not  less  than  two  nor  more  than  four 
consecutive  weeks,"  etc. 

There  can  be  no  doubt  that  the  city  of  Toledo,  not  owning  a 
city  hall  or  a  public  building,  has  the  power  to  lease  office  rooms 
necessary  to  the  proper  conduct  of  the  business  of  the  city.  The 
council  of  the  city  has  passed  the  necessary  legislation,  which  is 
legal  ni  form,  to  carry  out  that  purpose.  Under  Section  141  of  the 
code,  which  is  above  quoted  in  part,  the  director  of  public  service, 
after  a  lease  of  the  property  had  been  made  for  city  purposes, 
would  have  the  management  of  the  same.  The  power  vested  in 
the  director  of  public  service  to  manage  property  after  the  lease 
has  been. made  carries  with  it,  in  my  opinion,  the  power  to  make 
the  lease  or  contract  itself.  I  believe  that  this  conclusion  on 
my  part  is  fully  sustained  by  the  opinion  of  the  circuit  court  of 
this  county  as  expressed  in  the  case  of  Yaryan  v.  Toledo,  8  C.C 
(N.S.),  1,  which  was  an  action  brought  to  restrain  the  execution 
of  a  contract  for  the  construction  of  the  filtration  plant.  The 
ordinance  in  that  matter  provided,  among  other  things,  that  the 
board  of  public  service  should  advertise  for  bids  and  let  a  con- 
tract for  the  construction  of  the  filtration  plant.  It  was  con- 
tended that  the  board  of  public  service  was  not  authorized  by  the 
municipal  code  to  make  the  contract.  The  circuit  court,  how- 
ever, determined  that  Section  141  of  the  municipal  code,  which 
at  that  time  gave  to  boards  of  public  service  the  management 
of  public  buildings  and  other  property  of  the  corporation,  gave 
to  boards  of  public  service,  which  the  directors  of  public  service 
have  succeeded,  the  power  to  contract  for  the  construction  of 
the  filtration  plant  which,  when  constructed,  would  be  under 
the  management  of  the  board  of  public  service. 

In  my  opinion,  the  director  of  public  service,  under  the  au- 
thority granted  by  the  ordinance  passed  by  council,  has  the 
power  to  make  a  lease  for  the  city  officers.  Taking  this  view  of 
the  law  governing  the  matter,  it  is  unnecessary  for  me  to  deter- 
mine the  question  as  to  the  right  of  council  to  delegate  its  powers, 
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or  to  determine  the  question  as  to  whether  the  entering  or  mak- 
ing such  contract  by  the  director  of  public  service  in  the  name 
of  and  on  behalf  of  the  city  would  be  such  a  misapplication  of 
the  funds  of  the  city  as  would  vest  in  a  tax-payer  the  right  to 
maintain  such  an  action  as  this. 

The  application  for  a  temporary  restraining  order  is  therefore 
denied. 


ACQUIREMENT  OF  STOCK  FOR  ALLEGED  CONTROL  AND  JOINT 
OPERATION  OF  COMPETING  OHIO  RAILWAYS. 

Common  Pleas  Court  of  Franklin  County. 

DAvm  R.  Gould  et  al  v.  The  Chesapeake  &  Ohio  Railway 

Company  et  al.* 

Decided,  July  18,  1910. 

Monopoly  and  Restraint  of  Trade — Alleged  Violation  of  the  Valentine 
Anti-Trust  Law — Acquirement  of  the  Stock  of  Competing  Railways 
with  the  Purpose  of  Operating  Them  os  One  Line — Pleading — In- 
junction. 

Under  the  allegations  of  the  petition,  supported  by  some  evidence,  that 
an  agreement  has  been  entered  into  between  the  La^e  She  re  ft 
Michigan  Southern  Railway  Company  and  the  Chesapeake  ft  Ohio 
Railway  Company  whereby  the  Hocking  Valley  Railway  and  the 
Toledo  ft  Ohio  Central  Railway,  two  parallel  and  competing  lines, 
are  to  be  operated  through  stock  control  as  a  single  double  track 
road,  and  in  carrying  out  this  scheme  the  Kanawha  ft  Michigan  is 
to  be  used  as  an  instrument  by  virtue  of  stock  control  of  a  char- 
.  acter  forbidden  in  Ohio,  the  court  in  the  exercise  of  its  discretionary 
power  grants  a  temporary  restraining  order  against  the  voting 
of  stock  in  pursuance  of  this  plan,  and  will  thus  preserve  the 
status  QUO  until  a  full  hearing  can  be  had,  notwithstanding  the 
claim  that  the  right  to  carry  out  such  a  scheme  would  be  vested  in 
the  board  of  directors,  and  the  proper  time  for  the  issue  of  an 
injunction,  if  an  injunction  may  be  issued  at  all,  would  be  when 
the  directors  attempt  to  put  such  a  design  into  effect,  and  not 
against  the  voting  by  stockholders  for  directors  who  may  con- 
template the  carrying  out  of  such  a  scheme.    • 

*  For  other  opinions  involving  matters  related  to  the  same  general 
question  in  the  same  controversy,  see  State,  ex  rel  v.  Hocking  Val- 
ley Railway  Co.,  12  C.C.(N.S.),49;  same  case  on  rehearing  12  C.C. 
(N.S.),145;  Mannington  et  al  v.  Hocking  Valley  Ry.  Co,,  9  N.P. 
(N.S.)»  641,  and  same  v.  same,  8  0.  L.  R.,  — . 
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Wade  H.  Ellis,  C.  B.  Ellis  and  A.  M.  Wickwire,  for  plaintiffs. 
Wilson  &  Wcsi^  contra. 

Rogers^  J. 

A  temporary  restraining  order  is  now  in  force  in  this  case  and 
it  is  for  hearing  upon  an  application  of  the  plaintiffs  for  a  tem- 
porary injunction,  and  also  a  motion  by  the  defendants  to  dissolve 
said  temporary  restraining  order.  The  pleadings  filed  are  the 
petition  and  an  answer  by  all  the  defendants  but  one.  The  ap- 
plication is  heard  upon  these  pleadings  and  evidence 
adduced.  The  petition  is  voluminous  and  I  will  not  undertake 
to  recite  the  claims  made  therein  in  detail,  but  will  only  state 
some  of  the  principal  points  claimed  for  the  petition. 

The  petition  is  essentially  one  for  an  injunction  to  prevent 
the  Chesapeake  &  Ohio  Railway  Company  and  the  Lake  Shore 
&  Michigan  Southern  Railway  Company  from  voting  certain 
shares  of  stock  owned  by  them,  respectively,  of  the  Kanawha  & 
Michigan  Railway  Company.  And '  the  ground  upon  which 
plaintiffs,  as  minority  stockholders,  plant  their  claim  is  that 
the  Chesapeake  &  Ohio  and  the  Lake  Shore  have  entered  into  a 
scheme  or  plan  by  w^hich  they  hold,  namely,  the  Chesapeake  & 
Ohio,  a  majority  of  the  common  stock  of  the  Hocking  Valley 
Railway  Company  and  22,550  shares  of  stock  of  the  Kanawha  & 
Michigan  Railway  Company,  and  the  Lake  Shore  all  of  the  stock 
of  the  Toledo  &  Ohio  Central  Railway  Company  and  22,550 
shares  of  stock  of  the  Kanawha  &  ^lichigan  Railway  Company, 
making  them  holders  of  the  majority  of  the  stock ;  that  the  Hock- 
ing Valley  Railway  Company  and  the  Kanawha  &  Michigan  Rail- 
way Company,  as  decreed  by  the  circuit  court  of  this  county,  are 
parallel  and  competing  lines,  and  the  Hocking  Vallej'  and  the  To- 
ledo &  Ohio  Central  are  also  parallel  and  competing  lines;  and 
that  the  Chesapeake  &  Ohio  and  the  Lake  Shore  propose  to  control 
and  operate  these  three  lines  of  railroad,  which  are  competing  and 
parallel  as  above  stated,  in  such  a  way  as  to  stifle  competition, 
create  a  monopoly  in  the  coal  carry  business  of  the  Hocking  Val- 
ley, and  in  restraint  of  trade ;  and  that  the  three  roads  are  to  be 
operated  as  one  for  the  benefit  of  the  two  stockholding  roads, 
namely,  the  Chesapeake  &  Ohio  and  the  Lake  Shore,  and  to  the 
detriment  of  the  plaintiffs  as  minority  stockholders  of  the 
Kanawha  &  Michigan. 
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The  first  principal  claim  of  the  plaintiffs  is  that  the  scheme  or 
plan  entered  into  between  the  Chesapeake  &  Ohio  and  the  Lake 
Shore  for  operating  the  Toledo  &  Ohio  Central,  the  Hocking  Val- 
ley and  the  Kanawha  &  Michigan  creates  a  monopoly  in  restraint 
of  trade,  both  under  the  common  law  and  under  the  Valentine 
anti-trust  act,  and  is  in  violation  of  the  Ohio  statutes  with  re- 
gard to  ownership  of  parallel  and  competing  railroads ;  and  the 
second  principal  claim  of  the  plaintiffs  is  that  neither  the  Chesa- 
peake &  Ohio  nor  the  Lake  Shore  has  any  right  or  authority  to 
hold  stock  of  another  railroad  company  in  Ohio  and  exercise  that 
ownership  as  stockholders  in  voting  at  stockholders'  meetings  and 
the  like.  In  other  words,  that  such  ownership  by  one  railroad 
company  of  the  stock  of  another,  with  the  view  of  exercising 
ownership  in  Ohio,  is  illegal  and  void  under  the  statutes  of  this 
state. 

In  support  of  these  propositions  with  regard  to  the  alleged 
illegal  combination  and  the  illegal  holding  of  stock  of  one  rail- 
road by  another,  there  has  been  offered  evidence  of  what  may 
be  termed  as  the  Trumbull-Newman  agreement.  While  this  evi- 
dence is  claimed  not  to  be  binding  upon  the  Lake  Shore  as  a 
declaration  against  interest,  there  is  no  evidence  offered  by  the 
Lake  Shore  to  the  contrary,  and  for  the  purposes  of  a  prelim- 
inary injunction,  the  court  does  not  adhere  to  those  strict  rules 
of  proof  that  would  be  required  upon  final  hearing  in  deter- 
mining what  the  facts  are  to  influence  the  court  on  the  ques- 
tion of  allowing  or  disallowing  a  temporary  injunction.  Casey 
V.  Cincinnati  Typographical  Union,  45  Fed.,  135,  147. 

The  evidence  of  this  agreement  is,  in  effect,  that  although  the 
Hocking  Valley  and  the  Toledo  &  Ohio  Central  are  parallel  and 
competing  railroads,  it  is  proposed  to  use  the  T.  &  0.  C.  tracks 
north  of  the  K.  &  ]^L  by  the  Hocking  Valley  for  its  south-bound 
freight,  and  the  Hocking  Valley  tracks  by  the  T.  &  0.  C.  for  its 
north-bound  freight,  making,  in  effect,  a  double  track  road  out  of 
two  parallel  and  competing  railroads  for  the  benefit  of  the  two 
stockholding  railroads  companies;  and  it  is  further  shown  that 
the  Kanawha  &  Michigan  Railroad  is  to  be  the  instrument  or 
means  by  which  this  double  track  scheme  may  be,  in  part,  car- 
ried out.  And  to  this  combination,  the  plaintiffs  as  minority 
stockholders  of  the  Kanawha  &  Michigan  object  on  the  ground 
among  other  things,  that  it  subjects  the  Kanawha  &  Michigan 
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Railway  Company  to  the  domination  of  the  Chesapeake  &  Ohio 
and  the  Lake  Shore,  under  an  agreement  condemned  by  the  laws 
of  Ohio,  which  forbid  parallel  and  competing  railroads  to  be 
operated  as  one,  and  it  subjects  their  stock  as  minority  stock- 
holders to  the  dominating  will  of  the  two  stockholding  railroad 
companies,  and  thereby  the  Kanawha  &  Michigan  is  committed 
to  an  unlawful  scheme  or  combination,  against  the  will  of  the 
minority  stockholders,  tending  to  oppress  them  as  such  stock- 
holders, and  laying  their  corporation  liable  to  forfeiture  for  the 
alleged  illegal  acts  of  the  majority  stockholders. 

On  the  other  hand,  it  is  claimed,  among  other  things,  that  if 
the  facts  as  recited  be  true,  the  plaintiffs  have  no  right  by  in- 
junction to  prevent  the  two  defendant  companies  from  exercising 
their  right  to  vote  their  stock;  that  the  right  to  carry  out  the 
alleged  unlawful  scheme  is  vested  in  directors  and  not  in  the 
stockholders,  and  it  will  be  time  enough  when  the  directors  at- 
tempt to  carry  out  such  unlawful  scheme  to  enjoin  them,  and  not 
attempt  to  enjoin  the  stockholders  in  voting  for  directors  who 
may  contemplate  carrying  out  the  alleged  unlawful  scheme ;  that 
an  injunction  against  voting  stock  operates  as  a  species  of  dis- 
franchisement, and  courts  will  not  interfere  with  the  right  of  the 
stockholder  to  use  such  property  in  voting  it  as  he  pleases. 

The  foregoing  are  some  of  the  questions  involved  in  this  case, 
and  they  are  grave  and  difficult  of  solution.  I  have  gone  over 
the  evidence,  so  far  as  I  deemed  it  material,  together  with  the 
briefs  of  counsel,  in  order  to  make  up  my  mind  what  should  be 
done  in  the  premises.  The  situation  so  far  as  the  defendants 
'are  concerned,  discloses  that  the  majority  stockholders  are  in 
possession,  by  their  directors  and  officers,  of  these  three  com- 
peting railroads  above  mentioned ;  that  what  is  sought  at  present 
is  not  to  dispossess  them  of  their  right  to  continue  in  the  control 
and  operation  of  these  roads  nor  in  the  enjoyment  of  the  fruits  of 
the  stock,  further  than  to  require  them  to  hold  the  same  in  statu 
quo  until  the  court  can  finally  determine  the  rights  between 
these  parties  upon  a  full  hearing  upon  the  issues. 

The  matter  of  allowing  a  temporary  injunction  is  often  ad- 
dressed to  the  discretion  of  the  court.  "Whether  or  not  such  in- 
junction shall  be  allowed,  not  infrequently  turns  upon  the  ques- 
tion of  the  relative  injury  that  may  result  by  allowing  or  dis- 
allowing the  same.    Having  gone  into  the  case  far  enough  to  4e- 
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termine  that  there  are  real  and  substantial  questions  involving 
the  rights  of  these  parties,  both  of  fact  and  law,  without  ex- 
pressing any  opinion  or  even  without  having  the  means,  up  to 
this  time,  of  forming  a  conclusive  opinion  upon  any  of  the  ques- 
tions involved,  I  have  concluded  that  a  temporary  injunction 
should  issue  to  stay  the  hands  of  defendants  until  the  court 
can,  upon  a  full  hearing,  determine  the  rights  between  these  par- 
ties. I  am  of  opinion  that  upon  the  case  as  it  has  been  pre- 
sented to  me  that  less  injury  would  be  done  to  the  defendants  in 
thus  maintaining  the  status  quo  than  would  be  done  to  the 
plaintiffs  if  the  defendants  were  permitted  to  carry  out  the  al- 
leged unlawful  combination,  if  it  be  unlawful,  as  set  forth  in 
the  petition  and  as  shown  by  the  evidence. 

I  do  not  wish  to  be  understood  as  expressing  an  opinion  upon 
the  merits.  It  is  suflBcient  for  the  purposes  of  this  application 
that  the  pleadings  and  evidence  present  a  case  which  makes  the 
transaction  a  proper  subject  for  investigation  in  a  court  of 
equity ;  and  in  order  to  give  opportunity  for  such  investigation, 
it  is  proper  that  the  injunctive  relief  asked  for,  be  granted.  It 
may  be  that  upon  final  hearing,  the  plaintiffs'  case  will  be  com- 
pletely overthrown.  However,  for  the  present,  it  is  sufficient 
that  a  fair  question  is  made  as  to  the  plaintiffs'  right  of  the  in- 
junctive relief  demanded. 

While  granting  a  temporary  injunction  in  this  case,  it  does 
not  mean  that  the  plaintiffs  shall  have  a  right,  during  the  ex- 
istence of  such  injunction,  to  in  anywise  control  or  interfere  with 
the  present  control  and  management  of  the  Kanawha  &  Michi- 
gan Railway  as  now  constituted.  By  such  injunction,  the  court 
does  not  intend  that  the  management  as  now  existing  shall  be 
placed  in  the  hands  of  the  minority  stockholders  or  their  ap- 
pointees, but  that  the  management  as  it  now  exists  shall  remain 
in  statu  quo  until  this  case  may  be  finally  heard. 

With  that  end  in  view,  the  court  is  of  opinion  that  a  tem- 
porary injunction  shouM  be  allowed,  and  the  same  is  so  ordered, 
in  substance,  as  follows : 

(1)  That  the  defendants,  the  Chesapeake  &  Ohio  Railway 
Company,  the  Iiake  Shore  &  Michigan  Southern  Railway  Com- 
pany and  the  Hocking  Valley  Railway  Company,  and  each 
of  them,  their  and  each  of  their  stockholders,  officers,  directors, 
agents  and  servants,  and  each  and  every  one  of  them,  unless  au- 
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thorized  by  this  court,  be  temporarily  enjoined  from  purchasing, 
acquiring,  receiving,  holding,  voting,  transferring,  or  in  any  man- 
ner disposing  of  or  acting  as  owner  of  any  of  the  shares  of  the 
capital  stock  of  the  Kanawha  &  Michigan  Railway  Company. 

(2)  That  the  defendant,  the  Kanawha  &  Michigan  Railway 
Company,  its  stockholders,  oflBcers,  directors,  agents  and  servants, 
and  each  and  every  one  of  them,  be  temporarily  enjoined  from,  in 
any  manner,  recognizing  or  accepting  either  the  Chesapeake  & 
Oh'o  Railway  Company  or  the  Lake  Shore  &  Michigan  Southern 
Railway  Company  as  the  owner  or  holder  of  any  shares  of  its 
capital  stock,  and  from  permitting  said  companies  voting  such 
said  stock,  whether  by  proxy  or  otherwise;  and  from  recogniz- 
ing as  valid  any  transfer,  mortgage,  pledge,  or  assignment  by 
either  of  said  companies  of  such  said  stock. 

(3)  That  the  individual  defendants  named,  and  each* of 
them,  be  temporarily  enjoined  from  doing  any  and  every  act  and 
thing  intended  or  intending  to  place  the  capital  stock  of  the 
Kanawha  &  l\Iichigan  Railway  Company  under  the  control  of 
either  the  Chesapeake  &  Ohio  Railway  Company  or  the  liake 
Shore  &  Michigan  Southern  Railway  Company  or  the  Hocking 
Valley  Railway  Company,  or  any  person  or  persons,  association 
or  corporation,  in  lieu  of  either  of  said  companies. 

The  foregoing  order,  however,  is  not  intended  to  operate  so  as 
to  transfer  the  control  and  management  of  said  corporation  or  to 
permit  the  management  to  be  controlled  by  or  transferred  to  the 
plaintiffs  or  their  assigns  or  any  person  or  persons  acting  for 
them;  but  that  the  business  mana.gement  of  said  Kanawha  & 
Michigan  Railway  Company  shall  be  and  remain  in  statu  quo 
with  the  right  on  the  part  of  its  managerial  officers  and  agents 
to  operate  the  same  as  heretofore,  without  hinderance  or  inter- 
ruption upon  the  part  of  the  plaintiffs  or  either  of  them  or  their 
agents,  servants  or  assigns. 

The  foregoing  is  the  substance  of  what  should  be  contained  in 
the  interlocutory  order.  It  may  be  that  some  of  the  language, 
upon  the  court's  attention  being  called  thereto,  ought  to  be 
changed  in  order  to  conform  to  a  proper  temporary  injunction, 
and  if  so,  that  may  be  done.  Furthermore,  the  temporary  re- 
straining order  now  in  force,  will  be  modified  so  as  to  conform 
to  the  injunction  granted. 
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The  foregoing  order  is  conditioned  upon  the  plaintiffs  execut- 
ing bond,  conditioned  according  to  law,  in  the  sum  of  $20,000. 

And  otherwise  than  as  modified,  the  motion  of  the  defendants 
to  dissolve  the  temporary  restraining  order  is  denied.  Let  ex- 
ceptions be  noted. 


AS  TO  TAXABILITY  OF  A  DEED  ALLEGED  TO  BE 

A  MORTGAGE. 

Common  Pleas  Court  of  Licking  County. 

E.  T.  RUGG,  AS  Treasurer  op  Liceinq  County,  v.  Anna 

Atcherly. 

Taxation — Cia-cumstances  Under  Which  a  Deed  With  cm  Agreement  to 
Reconvey  will  not  he  Construed  as  a  Mortgage, 

A  deed  will  not  be  treated  as  a  mortgage  for  purposes  of  taxation,  not- 
withstanding the  property  was  leased  back  to  the  grantor  with  a 
privilege  of  purchase  at  the  end  of  a  specified  period,  if  the  testi- 
mony as  to  the  circumstances  surrounding  the  transaction  indicate 
a  belief  on  the  part  of  the  grantee  that  it  was  a  hona  fide  transfer 
and  he  was  receiving  an  unconditional  title. 

J,  R.  Fitzgiibon  and  John  David  Jones,  for  plaintiff. 
Fulton  &  Fulton  and  Smythe  &  Smyihe,  contra. 

Seward,  J.  (orally). 

This  case  is  submitted  to  the  court  upon  the  pleadings  and  the 
evidence.  It  is  a  suit  brought  to  recover  for  taxes  alleged  to  be 
be  due  from  Anna  Atcherly  to  the  treasurer  in  the  sum  of  $696.59. 
The  plaintiff  says  that  personal  taxes  to  that  amount  stand 
charged  against  the  defendant,  Anna  Atcherly,  on  the  duplicate 
of  taxes  of  this  county,  placed  in  the  hands  of  this  plaintiff  for 
collection  by  the  auditor  of  said  county,  which  said  taxes  are  due 
and  unpaid ;  that  said  defendant  is  indebted  to  said  E.  T.  Rugg, 
as  treasurer  of  said  county,  in  the  sum  of  $696.59,  the  sum 
charged  against  defendant  as  tax  as  aforesaid.  And  the  plaint- 
iff prays  judgment  for  this  amount. 

Anna  Atcherly,  for  her  answer,  says  for  a  first  defense  that 
she  denies  each  and  every  allegation  in  the  petition  contained; 
and  for  a  second  defense  that  she  is  not  indebted  to  the  treas- 
urer of  Licking  county,  Ohio,  in  the  sum  of  $696.59  for  taxes  due 
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and  unpaid  by  her,  or  in  the  sum  of  $34.83  penalty  on  said  sum 
of  $696.59  as  alleged  in  plaintiff's  petition. 

This  answering  defendant  further  says  that  said  sum  of  $696.59 
has  been  unlawfully  charged  to  her  by  the  auditor,  upon  a  claim 
that  this  answering  defendant  had  and  held  a  mortgage  upon 

lands  in  Perry  county,  Ohio,  to  the  amount  of  $ ,  which 

mortgage  the  said  auditor  claimed  had  not  been  returned  by  her 
to  the  assessor  of  her  ward  or  township  for  taxation.  She  denies 
that  she  was  the  owner  of  any  mortgage  on  lands  in  Perry  county 
or  in  any  other  county,  except  mortgages  that  had  been  fully  re- 
turned by  her  for  taxation.  She  further  says  that  in  1890,  on 
the  26th  day  of  November,  she  purchased  from  one  John  J. 
FuUerton  three  several  tracts  of  land  in  the  township  of  Thorn, 
Perry  county,  Ohio,  one  tract  containing  38  acres  and  84  rods, 
another  tract  containing  (then  follows  a  statement  of  the  amount 
of  real  estate) ,  for  which  she  paid  the  sum  of  $5,100.  That  on 
the  said  26th  day  of  November,  1890,  she  leased  said  land  to 
John  J.  Fullerton  for  the  period  of  seven  years  for  the  sum  of 
$450  per  year,  payable  $225  on  the  26th  of  May  and  $225  on  the 
26th  of  November  of  each  year ;  that  on  said  26th  day  of  Novem- 
ber, 1890,  said  Anna  Atcherly  also  entered  into  a  contract  with 
said  John  J.  Fullerton  to  sell  and  reconvey  said  property  to  him 
on  or  before  the  26th  day  of  November,  1897,  upon  the  condition 
that  the  said  John  J.  Fullerton  had  paid  to  her  the  sum  of  $5,100, 
and  upon  the  condition  that  said  John  J.  Fullerton  had  faith- 
fully kept  and  performed  all  the  conditions  of  the  lease  made 
aforesaid.  But  the  defendant  says  that  said  John  J.  Fullerton 
did  not  keep  the  covenants  and  agreements  of  said  lease,  and  that 
he  did  not  pay  back  said  $5,100  or  any  part  thereof,  during  the 
life  of  said  contract  or  the  existence  of  said  lease,  but  she  says 
that  afterward,  to-wit,  on  the  26th  day  of  May,  1898,  she  did  sell 
and  convey  said  land  to  said  John  J.  Fullerton,  and  that  she  re- 
ceived a  mortgage  from  him  for  the  sum  of  $5,100,  which  mort- 
gage she  says  she  fully  reported  to  the  assessor  and  upon  which 
she  paid  taxes  from  the  26th  day  of  May,  1898. 

She  further  says  that  it  is  claimed  by  the  auditor  that  during 
the  time  prior  to  the  making  of  the  deed  in  May,  1898,  that  the 
transaction  between  this  ansAvering  defendant  and  John  J. 
Fullerton  was  a  mortgage  and  that  it  was  the  duty  of  this  answer- 
ing defendant  to  have  returned  the  same  for  taxation.    But  she 
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says  that  such  is  not  the  case,  but  that  the  sale  on  November  26th, 
1890,  was  a  bona  fide  sale  and  a  bona  fide  purchase  on  her  part, 
and  that  she  was  the  true  and  lawful  owner  of  said  real  estate 
from  November  26,  1890,  up  to  the  26th  day  of  May,  1898 ;  that 
she  paid  the  taxes  on  said  property,  or  caused  them  to  be  paid, 
during  all  that  time,  in  Perry  county,  where  the  land  was  listed 
for  taxation. 

The  testimony  is  conflicting  in  some  regards,  but  it  shows  that 
Anna  Atcherly  loaned  to  John  J.  FuUerton,  prior  to  this  26th 
day  of  November,  1898,  some  fifteen  hundred  dollars ;  that  John 
J.  Fullerton  became  involved,  and  was  sued  before  a  justice  of 
the  peace  in  this  county,  which  was  the  county  of  Perry ;  that  he 
came  up  here  about  the  26th  of  November,  1898,  and  went  to  Mr. 
Smythe  's  office ;  that  he  told  Mr.  Smy the  there  that  he  was  being 
sued,  and  he  claims  that  he  wanted  to  know  if  he  couldn  't  make  a 
deed  to  Miss  Atcherly  for  this  real  estate,  and  hold  his  creditors 
at  bay,  for  the  purpose  of  protecting  the  property  from  the  grasp 
of  his  creditors. 

It  is  claimed  on  the  part  of  Miss  Atcherly  that  she  bought  this 
real  estate  outright.  There  was  one  Hite  who  had  a  mortgage  on 
this  real  estate  for  fifteen  hundred  dollars,  prior  in  time  and 
equity  to  the  mortgage  of  Miss  Atcherly ;  and  it  is  claimed  that 
Miss  Atcherly  was  to  take  up  this  Hite  mortgage;  the  amount 
due  on  that  mortgage  was  about  fifteen  hundred  and  ninety  dol- 
lars. Fullerton  says  that  th's  transaction  was  simply  for  the 
purpose  of  keeping  his  creditors  at  bay;  that  Miss  Atcherly 
agreed  to  take  the  title  to  this  real  estate  and  reconvey  it  to  him 
at  the  end  of  seven  years;  that  a  lease  was  to  be  made  back  to 
Fullerton  for  the  property,  and  he  was  to  retain  possession  of  it 
and  farm  it,  but  Miss  Atcherly  was  to  take  up  the  Hite  mortgage, 
pay  off  the  Hite  note,  take  the  mortgage  and  hold  that  mortgage 
and  her  mortgage  for  $2,500 ;  that  she  was  to  hold  the  title  to  that 
real  estate  until  such  time  as  Fullerton  could  pay  her  back  the 
$5,100  and  interest.  Fullerton  claims  that  the  rental  agreed  to 
in  this  lease  ($450  per  year)  was  simply  the  interest  on  her  note; 
that  this  was  done  to  cover  up  and  keep  the  creditors  from  com- 
ing on  to  his  real  estate,  and  that  the  rental  was  fixed  so  it  would 
amount  to  about  8  per  cent  interest  on  the  $5,100. 

Fullerton  says  this  was  not  all  done  the  same  day;  that  he 
came  here  and  got  Mr.  Smythe  to  draw  the  papers ;  Mjss  Atcherly 
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came  there  and  they  agreed  upon  the  ters;  that  Mr.  Smythe 
drew  the  papers  and  he  came  back  the  next  day  with  his  wife, 
and  the  papers  were  all  signed  up,  the  deed  and  lease  delivered, 
and  the  contract  for  re-purchase  entered  into  between  Miss 
Atcherly  and  Pullerton.  This  deed  bears  date  the  26th  of  No- 
vember, and  there  isn't  any  controversy  about  that  feature  of  it 
in  the  evidence.  It  bears  date  of  the  26th  of  November,  1898, 
and  the  contract  likewise  bears  date  the  26th  of  November,  1898, 
as  well  as  the  lease. 

Miss  Atcherly  says  that  she  never  understood  that  this  was 
anything  other  than  a  straight  purchase  by  her  of  that  land; 
that  she  bought  it  outright;  and  FuUerton  claims  that  it  was 
given  to  her  for  the  purpose  of  keeping  creditors  at  bay,  and  that 
8h«  was  to  receive  interest  on  the  amount  of  $5,100  that  she  had 
invested.  This  $5,100  is  made  up  of  the  $2,500  to  Miss  Atcherly, 
the  $1,500  to  Hite,  $600  to  B.  Q.  Smythe  for  attorney  fees,  and 
$400  in  cash,  that  Miss  Atcherly  gave  Pullerton,  he  says,  some 
time  before  this  26th  day  of  November,  1898,  to  pay  the  accrued 
interest  on  the  Hite  mortgage ;  that  there  was  about  that  much  in- 
terest on  it,  making  the  amount  of  the  Hite  mortgage  at  that  time 
about  $1,900,  and  Miss  Atcherly  says  she  gave  him  the  $400  to 
pay  he  interest  on  the  Hite  note,  and  that  was  evidently  paid  on 
it.  At  any  rate,  those  amounts  go  to  make  up  this  amount  of 
$5,100. 

It  is  claimed  that  she  never  saw  the  farm,  or  went  on  it  to  see 
what  it  was  before  she  bought  it;  but  says  she  was  there  before 
she  took  the  mortgage ;  that  she  had  had  a  mortgage  on  it  a  num- 
ber of  years  before,  and  was  there  before  she  made  any  loan  upon 
it,  and  examined  the  property,  and  stayed  over  night.  And  she 
says  that  she  paid  the  taxes,  and  FuUerton  says  that  he  paid  the 
taxes.  Mr.  Fulton,  who  was  acting  for  Miss  Atcherly  towards 
the  last  part  of  this  matter,  says  that  he  sent  his  individual  check 
to  pay  those  taxes  at  one  time.  FuUerton  says  that  he  was  on 
friendly  terms  with  the  treasurer  and  made  arrangements  to  pay 
those  taxes.  Now,  the  court  wants  to  say  that  if  this  matter  de- 
pended upon  the  testimony  of  John  J.  FuUerton — the  court 
hasn't  very  much  confidence  in  that  man,  because  he  admits  that 
he  went  into  this  transaction  for  the  purpose  of  keeping  this 
property  from  his  creditors.  He  admits  that  he  knew  that  it  was 
not  a  b^na  fide  transaction,  as  far  as  he  was  conoemed ;  that  ha 
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came  up  here  and  wanted  to  keep  his  creditors  at  bay,  and  desired 
to  put  his  property  in  such  a  shape  that  his  creditors  couldn't  get 
at  it;  to  cover  it  up  in  some  shape;  and  the  court  hasn't  very 
much  confidence  in  that  kind  of  a  man's  testimony.  But,  he 
says  some  things  that  are  corroborated  by  the  circumstances 
which  are  proven  in  the  case.  Is  it  possible  that  the  treasurer 
would  hold  those  taxes  for  him  to  pay  until  the  treasurer  would 
become  personally  liable  to  pay  them  himself?  The  court  does 
not  think  so.  Miss  Atcherly  admits  that  at  times  he  did  pay 
them,  but  says  it  was  deducted  from  the  rent — from  the  $450  of 
rent;  that  that  amount  was  deducted. 

But  if  Miss  Atcherly  was  purchasing  this  property  as  an  in- 
vestment, why  would  she,  on  the  same  day,  enter  into  a  contract 
to  re-convey  it  to  PuUerton  at  the  end  of  seven  years.  There  are 
some  circumstances  that  the  court  can  not  understand,  and  that 
is  one  of  them.  If  she  was  purq)iasing  this  property  for  an  in- 
vestment, why  she  should  enter  into  a  contract  to  i*econvey  to 
the  grantor  in  seven  years  from  that  time.  That  might  be,  and 
be  consistent  and  all  that.  The  court  can  only  explain  it  upon 
the  theory  that  FuUerton  was  involved  at  that  time,  and  she  was 
being  annoyed  by  some  litigation.  At  the  end  of  five  years,  in 
1895,  Miss  Atcherly  brought  a  suit  in  forcible  entry  and  de- 
tainer against  FuUerton  to  get  him  off  of  this  land — to  get 
possession  of  it.  Now,  that  circumstance  on  the  part  of  Miss 
Atcherly,  if  she  knew  that  this  was  a  mortgage  and  not  a  deed, 
is  thoroughly  inconsistent  with  good  reason  and  sound  common 
sense.  If  she  knew  that  this  was  a  mortgage  (and  FuUerton 
says  she  did  know  it)  why  should  she  bring  suit  in  forcible  en- 
try and  detainer  to  get  possession  of  this  property?  Here  is  a 
suit  brought  by  Miss  Atcherly,  who  FuUerton  says  knew  that 
this  transaction  was  done  for  the  purpose  of  keeping  his  creditors 
at  bay,  and,  if  she  knew  that,  she  knew  that  she  only  had  a  mort- 
gage upon  that  property.  Mr.  Fulton  says  she  never  intimated 
anything  else  to  him  than  that  she  had  the  title  to  this  real  estate. 
She  didn't  want  to  re-convey  it;  but  she  did  it  under  his  advice 
because  there  was  some  troublesome  litigation  growing  out  of  it. 

AU  the  authorities  hold  that  a  deed,  absolute  in  form,  made 
for  the  purpose  of  securing  a  debt  or  a  loan,  is  a  mortgage.  It  is 
nothing  but  a  mortgage.  It  can  not  be  anything  else.  That 
is  decided  in  the  28th  Ohio  State,  in  two  cases,  and  the  de.oisipxi4 
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in  almost  all  the  sta^  go  to  that  extent;  but,  there  is  a  decision 
in  the  44th  Ohio  State  which  holds  that,  while  it  is  a  mortgage 
in  equity,  it  isn  't  a  mortgage  at  law.  That  is  the  case  of  Kemper 
V.  Campbell,  44  Ohio  State,  210.  T.  C.  Campbell  took  a  deed 
from  a  creditor  of  his  and  loaned  some  more  money  at  the  same 
time  on  real  estate  in  Cincinnati ;  I  think  about  $18,000  was  the 
consideration  in  that  deed,  absolute  in  form;  and  Campbell,  a 
criminal  lawyer,  kept  this  deed  oflf  of  record  and  didn't  put  it  on 
record  until  just  before  the  expiration  of  six  months  required  to 
have  a  deed  put  on  record.  In  the  meantime  an  assignment 
was  made  of  this  real  estate,  and  it  was  claimed  by  the  assignee 
that  he  had  the  title  to  this  real  estate ;  and  Campbell  admitted 
that  this  was  a  mortgage,  although  a  deed  absolute  in  form — ^he 
admitted  that  it  was  a  mortgage;  but  he  went  into  court  and 
claimed  that  he  was  under  no  obligation  to  file  that  deed  with  the 
recorder  until  the  expiration  of  six  months;  and  the  Supreme 
Court  say  that,  while  it  was  a  deed  in  form,  it  was  a  mortgage, 
but  the  law  governing  the  filing  of  deeds  for  record  governed  it 
in  this  respect,  and  Mr.  Campbell  was  decreed  to  have  his  lien  as 
against  an  assignee — a  preferred  claim.  That  only  has  refer- 
ence to  the  filing  of  the  deed  for  record,  but  the  court  there  say 
that,  while  it  may  be  a  mortgage  in  equity,  in  law  it  is  a  deed. 

If  Miss  Atcherly  paid  the  taxes,  and  the  court  believes  she 
did,  and  if  she  is  to  be  believed  at  all,  she  thought  that  this 
was  a  straight,  bona  fide  sale  of  this  real  estate  to  her,  and 
the  court  is  prepared  to  believe  her  in  the  place  of  Fullerton. 
Now,  the  court  understands  that  the  circumstances  here  are 
peculiar — where  the  contract  was  entered  into  to  re-convey — and 
the  court  thinks  that  that  was  at  least  the  same  day  or  the  day 
after,  and  a  part  of  the  same  transaction ;  and  a  lease  was  made 
and  Fullerton  continued  to  retain  possession  of  that  farm,  and 
never  moved  oS  of  it.  It  is  said  that  he  built  a  summer  kitchen 
on  it.  What  kind  it  w^as,  the  court  does  not  know;  the  te'^iti- 
mony  did  not  show,  or  what  value.  It  is  said  that  he  had  some 
tiling  done  on  the  farm.  These  things  were  introduced  to  show 
that  he  still  owned  the  title  to  that  land.  A  bill  for  the  tiling 
was  sent  to  Miss  Atcherly,  and  she  refused  to  pay  it.  That  is  a 
circumstance  that  might  indicate  that  she  didn't  think  she  owned 
the  title  to  that  real  estate.  But,  suppose  she  did  own  the  title ; 
had  this  tenant  of  hers  the  right  to  go  on  and  make  improve- 
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ments  without  her  consent?  And  hadn't  she  a  right  to  say,  if  he 
did  make  them  without  her  consent,  that  she  wouldn't  pay  for 
them?  She  certainly  did.  There  is  no  evidence  tending  to 
show  that  she  agreed  that  these  improvements  should  be  made. 
While  Pullerton  is  corroborated  by  some  circustances,  Miss  Atch- 
erty  is  corroborated  by  some  circumstances,  and  the  court  would 
not  believe  Fullerton  if  it  were  not  for  the  c'rcumstances  in  which 
he  is  corroborated;  and  the  court  will  enter  a  judgment  for  the 
defendant. 


ISLANDS  IN  BUCKCY£  LAKE  NOT  STATE  PROPERTY. 

Common  Pleas  Court  of  Franklin  County. 

The  State  op  Ohio  v.  Margaret  F.  Penn  et  al. 

Decided,  July  5,  1910. 

Jurisdiction — In  State  Cases  Affecting  Land — Sections  S.^S  and  11268, 
Ocneral  Code,  Harmonized — Appropriation  of  Lands  for  Canal  Pur- 
poses— Claim  of  State  of  Title  to  o  Reservoir  Island — Adverse 
Possession — \Estoppel  Against  the  State — Uniform  Holdings  hy 
Different  Branches  of  the  Same  Court. 

1.  The  provision  of  Section  11268,  General  Code,  that  actions  affecting 

real  property  shall  be  brought  in  the  county  in  which  the  property 
is  situated,  does  not  deprive  the  courts  of  Franklin  county  of  the 
jurisdiction  conferred  by  Section  345,  General  Code,  in  actions 
brought  by  the  Attorney-General  on  behalf  of  the  state  and  in  which 
the  state  is  interested. 

2.  Section  8  of  the  act  of  February  4,  1825  (Ohio  Laws,  pp.  50-58),  the 

substance  of  which  was  an  appropriation  by  the  state  of  all  lands, 
waters  and  streams  taken  possession  of  by  the  canal  commissioners, 
vesting  the  fee  in  the  state,  did  not  operate  on  unpatented  United 
States  lands,  such  as  the  land  involved  in  this  case  was. 

3.  The  act  of  Congress  (8  Laws  of  U.  S.,  pp.  118-120),  Section  5  of 

which  granted  to  the  state  of  Ohio  500,000  acres  of  lands  owned 
by  the  United  States  within  the  state  of  Ohio,  to  be  selected  for 
the  purpose  of  aiding  the  state  of  Ohio  in  the  payment  of  the 
debts  already  incurred,  or  to  be  incurred  by  the  state  in  the  con- 
struction of  the  canals,  being  an  act  to  aid  the  state  of  Ohio  in 
extending  the  Miami  canal  from  Dayton  to  Lake  Erie,  and  the 
grant  being  made  for  the  purpose  of  aiding  the  state  in  defraying 
the  expenses  of  that  canal,  had  no  relation  to  any  canal  but  the 
one  named  in  the  act,  and  did  not  therefore  refer  to  the  lands 
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here  involved,  and  did  not  authorize  the  state  to  take  them  and 
dispose  of  them  as  authorized  hy  the  act.  The  purpose  of  this  act 
of  Congress  was  to  authorize  the  Legislature  to  select  the  lands, 
as  therein  provided,  and  to  dispose  of  them  fcr  the  purpose  named 
in  the  act  and  no  other.  This  act  made  a  grant  of  land,  for  the 
purpose  named,  limiting  it  to  a  certain  locality,  viz.,  "on  each  side 
of  the  canal  between  Dayton  and  the  Maumee  river,  at  the  mouth 
of  the  Auglaize,  so  far  as  the  same  shall  be  located  through  public 
land." 

4.  The  mere  fact  of  the  appropriation  by  the  state,  which  in  the  first 
instance  was  without  legal  right,  of  the  land  which  was  afterward 
submerged  and  became  known  as  the  Licking  Reservoir,  now  Buck- 
eye Lake,  dees  not  create  a  basis  for  a  claim  by  the  state  to  owner- 
ship of  islands  within  the  submerged  district;  but  on  the  contrary 
title  to  such  islands  remained  in  the  U.  S.  Government  and  passed 
by  patent  to  private  owners,  who  can  not  be  dispossessed  by  the 
state  except  upon  a  showing  of  entry,  possession  and  use  of  a 
character  so  open  and  notorious  as  to  make  it  apparent  that  the 
land  so  surrounded  by  water  had  been  taken  and  was  being  used  for 
canal  purposes. 

6.  Title  by  adverse  possession  to  Circle  Island,  situated  in  Buckeye 
Lake,  can  not  be  based  by  the  state  on  a  claim  to  ownership  which 
was  not  asserted  until  after  the  lake  had  been  abandoned  for  canal 
reservoir  purposes  and  had  been  dedicated  as  a  public  park. 

6.  Quaere  whether  equitable  estoppel  applies  to  the  state;  there  is 
every  reason  or  consideration  why  it  should  be  under  the  circum- 
stances of  this  case. 

KiNKEAD,  J. 

The  state  bring  this  action  for  the  recovery  of  the  possession 
of  a  small  island  in  Buckeye  lake,  known  as  Circle  island. 

The  defendants  enter  a  denial,  plead  the  making  of  valuable 
improvements  and  estoppel. 

A  jury  was  waived  and  the  matter  submitted  to  the  court. 

Although  the  jurisdiction  of  the  court  was  raised  and  deter- 
mined upon  demurrer  by  another  branch  of  the  court,  it  is  still 
insisted  that  the  question  should  be  further  considered.  The 
contention  is  that  the  action  being  for  the  recovery  of  the 
possession  of  land,  under  Section  5019,  Revised  Statutes,  it  must 
be  brought  in  the  county  where  the  land  is  situate. 

The  question  of  jurisdiction  has  been  already  determined  by 
this  court.  The  practice  for  many  years  has  been  that  a  deci- 
sion upon  demurrer  by  one  member  of  the  court  settles  the  rule  in 
the  particular  case  so  far  as  this  court  is  concerned. 
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The  terms  of  Section  210,  Revised  Statutes,  are  broad  enough 
to  embrace  ejectment.  Section  210  is  a  special  enactment  for  a 
particular  purpose,  and  was  enacted  before  Section  5019,  Re- 
vised Statutes.     Section  5019  is  general. 

The  rule  of  statutory  construction  applicable  to  the  two  stat- 
utes is  that  a  subsequent  statute  treating  a  subject  in  general 
terms,  and  not  expressly  contradicting  the  prior  act  shall  not  be 
considered  as  intended  to  affect  more  particularly  the  positive 
provisions  of  the  act,  unless  it  be  absolutely  necessary  to  do  so, 
in  order  to  give  its  words  any  meaning.  Section  5019  does  not 
specifically  change  Section  210  in  so  far  as  it  affects  the  right  of 
the  state  in  bringing  any  action  in  Franklin  county.  We  are  of 
the  opinion  that  the  demurrer  was  rightly  overruled. 

The  substantive  question  to  be  determined  is  whether  the  state 
has  shown  that  it  has  legal  title  to  the  land  in  question.  The 
burden  rests  upon  the  state  to  establish  such  title  by  a  pre- 
ponderance of  evidence.  And  it  must  recover  upon  the  strength 
of  its  own  title  rather  than  upon  the  weakness  of  that  of  the 
defendants. 

The  question  of  fact  involved  depends  upon  the  boundaries  of 
the  reservoir,  the  stage  of  water  carried  in  the  same  from  its  con- 
struction on  up  to  August  10,  1850,  when  the  predecessor  of  the 
defendants  obtained  his  patent  from  the  government,  and  what 
portion  of  the  41.80  acres  of  ground  patented  by  Hodgson,  if 
any,  was  covered  at  the  time,  and  for  some  time  thereafter. 

State  V.  Tin  &  Japan  Co.,  66  0.  S.,  182,  expressly  forbids  the 
establishment  of  title  by  **  findings,  maps,  plats,  and  surveys 
made  by  the  canal  commission. ' ' 

As  between  the  state  and  a  person  found  in  possession  of  lands 
which  the  state  claims  as  canal  lands,  the  question  whether  it  has 
ever  been  appropriated  to  canal  purposes  and  owned  by  the 
state  must  be  determined  by  evidence  in  court  where  each  party 
can  be  heard  under  the  rules  applicable  for  the  trial  and  deter- 
mination of  disputed  facts.     (66  0.  S.,  211.) 

The  state  in  support  of  its  claim  in  this  case  has  offered  in  evi- 
dence the  act  of  February  4,  1825  (Ohio  Laws  23,  pp.  50-58), 
under  which  the  canals  were  established.  Section  8  of  this  act 
amounted  to  an  appropriation  of  all  lands,  waters  and  streams 
taken  possession  of  by  the  canal  commissioners,  vesting  the  fee 
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simple  therein  in  the  state.  Some  of  the  land  taken  for  the 
construction  of  the  reservoir  was  owned  by  individuals,  which 
was  either  paid  for  in  the  way  of  damages  in  accordance  with 
the  provisions  of  the  act,  or  the  owners  failed  to  make  claim  for 
damages.  The  act  and  the  proceedings  of  the  canal  commis- 
sioners in  this  regard  are  competent  evidence  in  this  case  so  far  as 
it  goes  to  show  the  establishment  of  the  reservoir  and  the  taking 
possession  of  the  lands  for  that  purpose'.  This  act,  however, 
could  not  operate  on  unpatented  United  States  lands.  The  land 
involved  in  this  case  is  a  very  small  island  thirty  or  forty  feet 
long  located  approximately  300  feet  from  the  land  at  a  point 
known  as  Shell  Beach,  at  the  time  of  the  act  of  February  4,  1825, 
and  during  all  the  period  covered  by  the  construction  of  the 
reservoir  and  until  August  10,  1850,  was  United  States  lands. 

William  Hodgson  obtained  a  patent  for  41.80  acres  in  the 
southeast  quarter  of  the  northeast  quarter  of  Section  23,  T.  17, 
R.  18,  August  10,  1850.  This  was  located  on  the  south  side  of 
the  reservoir,  and  there  is  no  dispute  but  that  a  considerable 
portion  of  this  41.80  acres  was  at  the  time  of  the  patent  and  ever 
since  has  been  covered  w^ith  the  water  of  the  reservoir.  Although 
there  is  no  evidence  which  directly  bears  upon  the  point,  all  the 
old  residents  called  as  witnesses  give  their  recollection  of  this 
property  as  an  island;  all  of  them  have  known  the  Circle  island 
as  an  island.  The  only  adverse  statement  is  that  at  certain  seasons 
of  the  year  the  water  was  so  low  that  a  person  could  walk  across 
a  ridge  leading  from  the  mainland  to  the  island.  All  this  con- 
clusively shows  that  for  many  years  (the  memory  of  the  wit- 
nesses going  back  as  far  as  1867,  1860,  1855)  the  water  of  the 
reservoir  completely  encircled  the  island. 

In  support  of  the  claim  of  the  state  the  act  of  Congress,  8 
Laws  of  U.  S.,  pp.  118-120,  was  introduced.  Section  5  of  this 
act  granted  to  the  state  of  Ohio  500,000  acres  of  lands  owned  by 
the  United  States  within  the  state,  to  be  selected  as  specified, 
**for  the  purpose  of  aiding  the  state  of  Ohio  in  the  payment  of 
the  debt  and  interest  thereon  which  has  heretofore  been,  or 
which  may  hereafter  be,  contracted  by  said  state  in  the  construc- 
tion of  the  canals  within  the  same,  undertaken  under  the  au- 
thority of  the  laws  of  said  state,  etc.,  •  •  *  which  land, 
when  selected,  shall  be  disposed  of  by  the  Legislature  of  Ohio, 
for  that  purpose  and  no  other.'* 
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Section  6  provides : 

"That  the  selection  of  the  land  •  •  •  may  be  made  under 
the  authority,  and  by  the  direction  of  the  Governor  of  the  state  of 
Ohio,  of  any  lands  belonging  to  the  United  States  within  sa*d 
state,  which  may  at  the  time  of  selection  be  subject  to  entry  at 
private  sale,  and  within  two  years  from  the  approval  of  this  act. 
•  •  •  That  all  lands  so  selected  shall,  by  the  Governor  of  said 
state  be  reported  to  the  oflSce  of  the  register  of  district  in  which 
the  land  lies,  and  no  lands  shall  be  deemed  to  be  so  selected, 
till  such  report  be  made,  and  the  lands  so  selected  shall  be  granted 
by  the  United  States  to  the  state  of  Ohio." 

The  act  was  to  take  effect  upon  the  Legislature  of  Ohio  ex- 
pressing its  assent  thereto,  which  was  accordingly  done  in  1829 
(27  Ohio  Laws,  16). 

This  was  a  provision  to  aid  the  state  of  Ohio  in  extending  the 
Miami  canal  from  Dayton  to  Lake  Erie,  and  the  grant  of  land  was 
to  be  sold  by  the  state  for  the  purpose  of  defraying  the  expense  of 
constructing  the  canal,  and  had  no  relation  to  any  canal  but  the 
one  named  in  the  act.  It  is  assumed  in  the  brief  of  plaintiff,  and 
the  same  assumption  has  been  made  in  some  cases,  perhaps,  that 
where  the  state  took  possession  of  unpatented  U.  S.  lands,  it  was 
done  under  the  authority  of  the  act  of  Congress.  But  the  act 
itself  does  not  justify  any  such  assumption  as  to  this  property. 
It  did  properly  apply  to  the  land  involved  in  the  Stoker  case. 

It  can  have  no  possible  application  to  the  present  controversy, 
because  if  the  state  d'd  anything  in  the  case,  it  took  possession 
of  so  much  of  the  41.80  acres  for  reservoir  purposes  as  was  cov- 
ered by  water  which  was  afterwards  patented  to  Hodgson,  and 
the  state  appropriated  a  great  portion  of  it  to  its  own  use  when 
in  fact  it  was  still  United  States  lands,  and  without  any  express 
authority. 

The  report  of  the  canal  commissioners  to  the  General  As- 
sembly, Exhibit  8,  plaintiff,  made  January  22,  1832,  is  a  compe- 
tent item  of  evidence  as  tending  to  show  what  the  state  did. 
This  describes  the  reservoir  in  general  terms,  stating  that  it  ex- 
tended from  west  to  east  nearly  eight  miles;  that  its  medium 
breadth  was  about  half  mile,  covering  when  the  surface  is  six 
feet  above  top  of  water  line  in  the  canal,  an  area  of  nearly  2,500 
acres. 
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Exhibit  No.  11,  record  No.  1,  ** award  of  damages,"  is  not 
competent  evidence,  because  there  was  no  occasion  for  any  dam- 
ages in  respect  to  this  land,  as  the  state  merely  took  possession 
of  unpatented  lands. 

The  act  of  56  0.  L.  has  no  application  as  there  was  no  occasion 
under  the  provis'ons  of  the  act  to  make  claim  or  award  damages. 

The  report  of  the  canal  commissioners  shows  that  the  reservoir 
was  complete  in  1833.  Whether  at  that  time  and  continuously 
up  until  the  date  when  Hodgson  obtained  his  patent  August  10, 
1850,  the  water  covered  a  considerable  portion  of  this  land,  does 
not  appear  by  a  preponderance  of  the  evidence.  A  conclus'on 
upon  this  matter  is  almost  a  matter  of  conjecture.  We  have  upon 
this  point  the  evidence  of  Engineer  Booten,  whose  personal 
knowledge  does  not  run  back  many  years.  He  testifies  as  to  the 
he'ght  of  the  water-weir  since  the  improvements  in  the  lake,  and 
before,  which  determines  the  level  of  the  water,  but  it  does  not 
definitely  fix  the  boundaries  of  the  reservoir  on  the  41.80  acres 
of  land  at  the  time  Hodgson  patented  it,  and  for  twenty-one 
years. 

I  think,  however,  it  is  reasonable  to  suppose  that  the  water  did 
cover  much  of  the  41.80  acres  from  1883.  But  there  is  no  con- 
troversy over  the  inundated  portion. 

It  is  claimed  that  the  island  was  damaged  because  of  its  separa- 
tion from  the  mainland,  and  the  person  owning  it  would  have  the 
right  to  claim  damages,  and  if  no  claim  was  made  under  the 
act  of  23  0.  L.,  50,  the  title  in  fee  passed  to  the  state. 

The  answer  is  that  the  government  owned  the  land  at  the  time 
of  the  construction  of  the  reservoir. 

Looking  at  it  in  the  light  most  favorable  to  the  state  the  gov- 
ernment conveyed  by  its  patent  all  that  portion  of  the  41.80  acres 
which  the  state  had  not  made  it  impossible  to  use,  subject  to  the 
rights  of  the  state  which  in  time  ripened  into  title.  The  state  or 
government  have  never  had  any  occasion  to  use  islands  in  naviga- 
ble waters,  and  they  were  subject  to  patent  and  private  convey- 
ance with  the  land  of  which  they  were  a  part. 

We  are  cited  to  State  v.  Stoker,  72  0.  S.,  638,  unreported  case. 

It  is  gathered  from  the  briefs  in  this  case  that  in  the  Stoker 
case  the  lands  in  controversy  were  outside  the  Mercer  county 
reservoir,  and  that  they  had  been  patented  to  Stoker  in  1849; 
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that  they  had  been  used  for  embankments  and  as  a  barrow  pit. 
A  quotation  in  the  brief  from  the  opinion  of  the  circuit  court  dis- 
closes that  that  court  was  of  the  opinion  that  the  state  took 
possession  of  the  property  of  the  United  States  without  right  to 
do  80,  and  that  no  agency  of  the  state  '* entered  upon,  look  posses- 
sion of  or  used  any  of  the  lands  for  the  prosecution  of  the  im- 
provements intended  by  the  act  of  February  4,  1825,"  etc. 

It  is  urged  that  in  the  Stoker  case  that  the  state  ''had  never 
in  fact  made  any  specific  selections  of  such  lands,  but  had  se- 
lected such  lands  in  the  same  manner  as  at  Licking  reservoir,  by 
what  we  may  call  a  selection  in  fact,  that  is,  the  location  of  a 
reservoir  including  such  lands." 

The  Supreme  Court  reversed  the  circuit  court  and  quieted  the 
title  in  a  strip  of  ground  lying  150  feet  outside  the  water  line. 
But  this  was  done  because  the  lands  had  been  taken  possession 
of  and  used  for  canal  purposes.  And  this  land  was  within  the 
land  covered  by  the  act  of  Congress. 

The  Licking  county  circuit  court  in  C,  N  (&  Z.  Electric  Ry.  v. 
Nelson,  in  which  was  involved  United  States  lands  touching  the 
Licking  reservoir  which  had  been  taken  possession  of  by  the  state, 
considered  that  the  state  had  a  right  to  appropriate  any  such 
lands  for  canal  purposes  under  the  act.  of  Congress. 

Longnecker  Case,  30  Land  Dec.,  611,  is  cited,  but  the  facts  are 
not  given  sufficient  to  make  an  intelligent  application.  It  seems 
from  the  quotation  that  the  United  States  lands  had  been  appro- 
priated by  the  state,  and  which  became  an  integral  part  of 
the  the  canal  property  and  were  considered  appropriated  and 
unpatentable.  And  it  may  be  that  the  lands  were  within  the  act 
of  Congress. 

This  tends  to  show  that  the  government  will  protect  the  state 
as  against  any  irregularities;  and  this  is  the  position  which  the 
courts  take  whenever  the  property  has  been  actually  appropriated 
and  used  for  canal  purposes. 

Section  1  of  the  act  of  Congress  granted  to  the  state  * '  for  the 
purpose  of  aiding  said  state  in  extending  the  Miami  canal  from 
Dayton  to  Lake  Erie,  by  the  Maumee  route,  a  quantity  of  land, 
equal  to  one-half  of  five  sections  in  width,  on  each  side  of  the 
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canal,  between  Dayton  and  the  Maumee  river,  at  the  mouth  of 
the  Auglaize,  so  far  as  the  same  shall  be  located  through  public 
land,  and  reserving  each  alternate  section  of  the  land  unsold  to 
the  United  States, "  etc.    •    •    • 

The  said  land  hereby  granted  to  the  state  of  Ohio  to  be  subject 
to  the  disposal  of  the  Legislature  of  said  state,  for  the  purpose 
aforesaid,  and  no  other. 

Section  5  was  a  grant  of  500,000  acres  to  be  sold. 

As  already  stated  in  the  opinion  the  deduction  seems  plain 
that  the  government  was  granting  particular  land  for  the  pur- 
pose of  sale  by  the  state.  The  only  language  used  which  may  be 
construed  as  warranting  the  state  in  using  public  lands  for  con- 
struction of  the  canal  is  **so  far  as  the  same  shall  be  located 
through  public  land.*'  This  evidently  contemplated  location  on 
public  lands  over  the  route  described  in  the  first  section.  But  as 
stated  this  related  to  the  Miami  and  Erie  canal. 

Exhibit  No.  11,  Record  No.  1,  ''award  of  damages,"  is  not  com- 
petent evidence,  and  the  objection  is  sustained. 

The  report  of  the  canal  commission  shows  that  the  reservoir 
was  complete  in  1863.  Whether  at  that  time  and  continuously 
up  until  and  at  the  time  Hodgson  obtained  his  patent,  August 
10,  1850,  it  covered  a  considerable  portion  of  this  land,  does  not 
appear  so  far  as  any  showing  is  made  by  the  state. 

I  do  not  see  where  the  evidence  of  Engineer  Booten  helps  us  in 
view  of  the  rule  in  State  v.  Tin  &  Japan  Co,,  supra.  At  any 
rate  his  knowledge  does  not  go  back  far  enough  to  clearly  show 
an  appropriation,  so  that  we  must  depend  upon  the  testimony  of 
the  old  residents. 

If  the  state  may  claim  ownership  to  the  property  in  question, 
that  is,  the  island,  it  is  apparent  that  it  must  be  by  an  entry, 
possess'on  and  use  which  must  have  been  of  such  an  open  and 
notorious  character  as  to  make  it  fairly  apparent  to  both  the 
officers  of  the  state  and  the  owners  that  the  lands  were  taken  and 
used  for  reservoir  purposes.  It  must  prove  also  that  the  real 
estate  was  used  for  canal  purposes,  and  that  it  was  **  necessary 
for  the  prosecution  of  the  improvements  intended  by  this  act," 
i.  e,,  the  act  establishing  the  canal.    As  stated  in  Miller  v. 


NISI  PRIUS  REPORTS— NEW  SERIES.  888 

1910.]  State  v.  Fenn  et  al. 

Wiesenberger,  61  0.  S.,  561,  585,  where  the  dispute  arose  under 
the  enactment  of  Ohio,  establishing  the  canal : 

' '  It  should  be  regarded  by  the  courts  at  this  late  day  as  it  was 
looked  upon  in  the  days  when  the  canals  were  constructed,  and  to 
wrest  the  lands  from  the  owners  and  to  vest  a  fee  thereto  in  the 
state,  facts  should  appear  from  which  a  court  can  clearly  see 
that  both  parties  would  have  known,  at  the  time  of  the  construc- 
tion of  the  canals,  that  the  lands  in  any  particular  case  had  been 
appropriated  and  used  for  canal  purposes." 

The  state  claims  the  island  merely  because  it  surrounded  the 
same  with  water.  Even  though  it  did,  the  surrounding  of  this 
real  estate  by  water  was  incidental  to  the  construction  of  the 
reservoir.  It  can  not  be  said  hardly  that  the  state  had  incidental 
or  constructive  possession,  because  it  did  not  take  possession  of 
the  surrounding  land  under  any  claim  or  color  of  title,  because 
it  was  government  lands.  There  is  no  evidence  that  the  state 
ever  exercised  any  dominion  over  the  island ;  and  it  is  clear  that 
it  had  no  occasion  to  do  so  until  the  reservoir  was  dedicated  as  a 
public  lake. 

The  evidence  shows  that  at  times  between  the  date  of  the 
patent  in  1850  to  1905,  dominion  was  exercised  over  the  island 
by  the  patentees'  successors  at  certain  times  when  the  water  was 
low  enough  for  cows  to  pasture,  and  at  other  times  when  it  was 
leased  for  camping  purposes.  In  1905  Fisher  &  Decker  sold  the 
island  to  Charles  A.  Pence,  who  sold  it  to  Margaret  P.  Fenn,  de- 
scribing the  ground  as  an  island  and  part  of  Lake  Tourist  prop- 
erty (formerly  Shell  Beach).  From  1860  to  1909,  thirty-nine 
years,  the  property  appeared  on  the  tax  duplicate  of  Fairfield 
county  as  ten  acres.  This  is  an  indication  (though  not  actual 
proof)  that  the  remaining  portion  was  covered  by  water.  The 
failure  to  have  Circle  island  on  the  tax  duplicate  in  some  definite 
manner  does  not  affect  the  question  of  title. 

It  may  be  claimed,  with  much  reason,  in  a  case  like  this  that 
where  the  state  has  acquired  the  land  covered  by  water  because 
of  its  continued  use  and  appropriation,  that  it  can  hold  and  own 
only  that  which  it  has  actually  taken  and  used  for  canal  and 
reservoir  purposes;  that  the  patentee  was  compelled  to  yield  no 
more  than  what  the  state  took  for  the  use  of  the  reservoir.     The 
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state,  under  the  circumstances  of  this  case,  having  appropriated 
the  submerged  land  without  legal  right  in  the  first  instance, 
should  not  be  allowed  at  this  late  day  to  claim  ownership  of  an 
island  created  by  its  act  of  appropriation  of  the  surrounding  land 
for  the  storage  of  water,  which  could  not  be  and  was  not  in  any 
way  used  for  the  public  use  to  which  the  surrounding  land  was 
put. 

The  ordinary  rules  of  law  which  determine  the  ownership  of 
islands,  formed  or  created  naturally  in  beds  of  streams  or  bodies 
of  water,  can  not  be  resorted  to  in  solving  the  problem  in  this 
case.  The  rule  is  that  ''the  ownership  of  an  island  follows  the 
ownership  of  the  bed  of  the  water,  so  that  if  the  state  owns  the 
land  under  water  it  belongs  to  the  state."    29  Cyc,  354. 

But  the  rules  determining  ownership  to  the  beds  of  streams  or 
other  bodies  of  water  are  determined  by  the  laws  of  riparian 
rights  or  boundaries. 

No  case  can  be  found  precisely  like  this  where  the  state  has 
taken  possession  of  a  small  portion  of  government  lands,  without 
specific  authority,  and  by  its  own  acts  of  use  and  possession  has 
made  an  island  on  the  lands  patented  by  the  government,  for 
which  it  had  no  use  until  it  abandoned  the  reservoir  for  canal 
purposes,  and  dedicated  the  same  as  a  public  park. 

The  state  is  not  now  asserting  claim  of  ownership  to  the 
island  because  it  is  necessary  to  its  use  for  the  original  design 
and  purpose  of  the  reservoir,  but  only  because  it  desires  to  exer- 
cise dominion  over  all  space  within  the  bounds  of  Buckeye  lake. 

The  state  can  not  acquire  any  rights  by  adverse  possession 
against  the  government  any  more  than  individuals  may  against 
the  state.  But  as  indicated  in  the  land  decision  cited  the  govern- 
ment will  protect  the  state  in  its  possession  of  lands  for  actual 
use,  though  irregularly. 

The  state  nas  not  specifically  shown  by  evidence  that  water 
covered  the  ground  surrounding  the  island  at  the  time  of  the 
patent  to  Hodgson.  The  memory  of  Joseph  Simpson  takes  him 
back  fifty  years,  but  there  is  no  testimony  showing  any  part  of 
the  41.80  acres  of  patented  land  submerged  by  water  August  10, 
1850,  further  than  that  the  reservoir  was  complete  in  1833. 
But  even  if  it  was,  it  would  make  no  difference  because  the  state 
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never  appropriated  the  island  to  its  use  for  reservoir  purpose. 
And  it  never  could  have  prevented  Hodgson  or  his  successors 
from  using  the  same  for  agricultural  purposes.  It  could  not 
deny  the  right  of  ingress  or  egress  to  the  island,  because  it  took 
possession  of  the  government  land  without  legal  sanction.  It 
would  be  reasonable  to  recognize  this  right  as  incident  to  the  legal 
ownership. 

If  the  state  had  appropriated  this  land  as  it  did  other  pri- 
vately oxvned  land,  the  question  would  he  quite  different. 
Islands  created  upon  such  lands  could  well  be  claimed  as  state 
property. 

Nothing  can  be  gained  by  the  claim  of  the  navigability  of  the 
reservoir,  because  ownership  by  the  state  in  streams  navigable 
6t/  nature,  or  in  natural  streams  or  waters,  is  altogether  different 
from  the  case  under  consideration. 

Neither  can  anything  be  claimed  because  of  the  right  to  a 
berme  bank  around  the  lake  if  it  has  any  such  right,  as  held  by 
the  Licking  County  Circuit  Court. 

All  the  testimony  running  back  as  far  as  the  memory  of  the 
old  residents  go,  shows  that  this  has  always  been  an  island,  and 
title  thereto  must  be  determined  by  its  character  as  such. 

It  must  be  held  that  the  state  has  failed  to  show  that  it  has  used 
and  ];>ossessed  the  island  so  as  to  obtain  title  by  adverse  possession. 

The  rule  is  that  the  presumed  or  constructive  possession  neces- 
sary to  create  title  by  adverse  possession,  where  the  entry  is  with- 
out color  of  title,  extends  only  to  that  part  of  the  land  actually 
occupied.    Humphries  v.  Hoffman,  33  0.  S.,  395. 

The  state  does  not  claim  to  have  occupied  the  island.  It  never 
asserted  any  claim  until  the  reservoir  was  dedicated  as  a  public 
park,  and  not  until  it  abandoned  its  use  as  a  public  work.  It  lays 
claim  after  the  property  has  been  sold  to  parties  who  have  placed 
improvements  on  it  to  the  extent  of  $12,000. 

The  defendants  plead  estoppel  against  the  state. 

In  general,  it  is  well  understood  that  the  doctrine  of  equitable 
estoppel  does  not  apply  to  the  government  or  state.  Estoppels 
in  pais  against  the  state  are  not  favored,  and  while  they  may 
arise  from  express  grants,  they  can  not  arise  from  the  laches  of 
its  oflScers.    State  v.  Brewer,  64  Ala.,  287. 
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In  JJ,  S.  V.  Stinson,  125  Fed.,  907  (  60  C.  C.  A.,  615),  it  is  said 
that  the  substantial  considerations  underlying  the  doctrine  of 
estoppel  apply  to  the  government  as  well  as  to  individuals. 

Estoppel  was  applied  in  State  v.  School  Dist,,  etc.,  85  Minn., 
230. 

The  state  was  estopped  by  its  acts  in  Hough  v.  Buchanan,  27 
Fed.,  328  (32  Cyc,  909,  n.  77)  from  claiming  lands  granted  it  by 
the  government  in  aid  of  railroads,  after  their  selection  and 
grant  to  the  railroad  company.  See,  also,  32  Cyc,  909 ;  Pengra 
V.  Mum,  29  Fed.,  830. 

This  court  hesitates  to  hold  that  the  doctrine  of  estoppel  should 
be  applied  to  the  state,  but  there  is  every  reason  or  consideration 
why  it  should  be  under  the  circumstances  of  this  case. 

The  state  did  not  take  possession  of  even  the  inundated  por- 
tion of  the  41.80  acres  under  any  claim  or  color  of  title ;  it  never 
took  possession  of  or  used  the  island,  nor  could  it  have  used  it; 
and  claim  of  dominion  is  not  asserted  until  about  ten  years  after 
the  reservoir  is  abandoned  and  the  same  is  dedicated  as  a  public 
park,  and  some  time  after  the  improvements  were  made. 

No  substantial  reason  is  advanced  by  the  state  for  its  dominion. 
Its  oflScers  can  perform  the  duties  under  the  dedication  statute 
whether  it  has  the  legal  title  to  the  island  or  not. 

In  reality,  however,  there  may  be  no  occasion  for  applying  the 
doctrine  of  estoppel  because  the  state  never  had  title  or  posses- 
sion of  the  island. 

The  finding  and  judgment  is  in  favor  of  the  defendants. 
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CLEANING  AND  REPAIR  OF  DRAINS  AND  WATER-COURSES. 

CJommon  Pleas  Court  of  Richland  County. 

F.  L.  May  v.  Trustees  op  Plymouth  Township. 

Decided,  1910. 

Ditches  and  Drains — Benefits — Apportionments  for  Cleaning  out  Ditches 
—Section  6691. 

That  water  which  naturally  flows  from  the  lands  of  a  dominant  estate 
over  the  lands  of  a  servient  estate  will  be  intercepted  by  a  ditch  is 
not  a  sufficient  reason  for  holding  that  the  servient  estate  will  be 
benefited  by  the  ditch,  and  should  not  be  considered  in  fixing  the 
apportionment  for  cleaning  out  the  ditch;  but  the  fact  that  water 
from  land  not  contiguous  to  the  ditch  flows  into  it  renders  such 
land  liable  for  its  apportionment  for  keeping  the  ditch  in  proper 
condition. 

Mabee  &  Anderson,  for  plaintiff  in  error. 
F.  D.  Gunsaullus,  contra. 

Mansfield,  J. 

Error  to  Richmond  Probate  Court. 

This  cause  comes  into  this  court  on  petition  in  error  of  F.  L. 
May,  praying  that  the  judgment  of  the  probate  court  in  affirming 
on  appeal  an  order  made  by  the  township  trustees  of  Plymouth 
township,  confirming  the  apportionment  made  by  the  ditch  super- 
visor of  that  township  for  the  cleaning  out  of  a  certain  ditch,  be 
affirmed. 

The  original  proceedings  before  the  township  trustees  were 
taken  under  an  act,  99  0.  L.,  238  (General  Code,  6691),  providing 
for  the  apportioning  and  constructing  public  ditch  and  drain 
work,  which  authorizes  in  substance  the  township  ditch  super- 
visor, for  the  purpose  of  cleaning  out  and  keeping  in  repair  all 
township  ditches,  to  divide  them  into  working  sections  and  ap- 
portioned to  the  landowners,  corporate  roads,  railroads,  town- 
ship and  county,  according  to  the  benefits  received. 

From  the  apportionment  so  made  under  the  statute  (Section 
6691,  General  Code),  an  appeal  was  taken  to  the  probate  court, 


838  RICHLAND  COUNTY  COMMON  PLEAS. 


May  V.  Plymouth  Township.  [Vol.  10  (N.3  ) 


and  upon  hearing,  the  court  made  a  separate  finding  of  facts  and 
conclusions  of  law,  which  conclusions  of  law  in  confirming  the 
order  of  the  township  trustees  and  the  ditch  supervisors  in  the  ap- 
portionment of  the  work  assigned  to  the  plaintiff  in  error,  F.  L. 
May,  is  brought  for  review  by  this  proceeding.  The  finding  of 
facts  by  the  probate  court  are  as  follows : 

1.  The  court  finds  that  there  was  apportioned  to  the  appellant, 
by  the  township  ditch  supervisor  and  trustees  of  said  township, 
560  feet  of  the  work  of  cleaning  out  a  township  ditch  in  said 
township,  known  as  the  Hutchinson  diteh. 

2.  That  the  said  ditch  passes  over  and  along  the  west  margin 
of  appellant's  farm  for  about  560  feet  and  adjacent  to  the  line 
fence  between  the  lands  of  appellant  and  the  land  of  Dempsey 
lying  on  the  west,  said  ditch  being  about  three  or  four  feet  east 
of  the  line  fence. 

3.  That  the  watershed  of  the  land  adjoining  the  ditch  at  this 
particular  point  is  somewhere  west  of  the  ditch. 

4.  The  natural  slope  of  all  of  the  appellant's  lands  along  and 
adjoining  said  ditch,  except  a  very  small  portion  and  an  indirect 
drainage  from  a  clover  field  as  shown  in  the  finding  next  follow- 
ing, is  away  from  said  ditch,  and  that  said  lands  of  the  appellant, 
can  not  be  drained  into  said  ditch,  but  must  be  drained  in  an- 
other direction. 

5.  That  appellant  owns  a  clover  field  which  lies  north  of  the 
lands  which  have  the  ditch  on  their  west  margin,  which  clover 
field  does  not  adjoin  the  ditch,  but  there  is  from  two  to  five  acres 
in  said  clover  field  which  have  a  natural  drainage  into  marshes 
on  the  lands  of  Dempsey  lying  on  the  west;  that  said  ditch  passes 
through  these  lands  of  Dempsey  and  the  water  on  this  Dempsey 
land  including  the  water  flowing  onto  them  from  appellant's 
clover  field  and  other  water  coming  thereon,  passes  into  the  ditch 
on  said  Dempsey  lands. 

6.  That  in  time  of  considerable  rainfall  the  water  from  the 
lands  on  the  west  and  northwest  pf  appellant's  lands  would  flow 
from  a  northwesterly  to  a  southwesterly  direction  over  the  lands 
of  the  appellant. 

7.  That  said  ditch  runs  from  north  to  south  along  the  west 
margin  of  appellant's  lands  about  560  feet. 
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8.  That  said  ditch,  when  originally  constructed,  intercepted 
a  considerable  of  the  water  coming  from  the  west  and  northwest 
and  prevented  it  from  flowing  over  appellant's  lands. 

9.  That  when  said  ditch  is  re-cleaned,  as  required  by  the  ap- 
portionment made  by  the  ditch  supervisor  and  trustees,  it  will 
prevent  a  considerable  water  from  flowing  over  the  appellant's 
lands  off  from  the  adjoining  lands  on  the  north  and  northwest, 
which  would  flow  over  appellant's  lands  if  such  were  closed  and 
abandoned. 

As  its  conclusions  of  law  from  the  foregoing  facts,  the  court 
finds  that  appellant  can  be  legally  apportioned  the  work  of 
cleaning  ont  that  portion  of  said  ditch  which  passes  over  and 
along  the  west  margin  of  his  lands  as  shown  in  paragraph  2  of 
the  finding  of  facts. 

It  is  therefore  ordered  and  adjudged  by  the  court  that  the 
apportionment  made  by  the  ditch  supervisor  of  Plymouth  town- 
ship, and  the  action  of  the  board  of  trustees  of  said  township,  in 
affirming  the  same,  be  and  the  same  hereby  is  affirmed. 

Prom  this  finding  of  facts  it  appears  that  the  lands  of  Demp- 
sey  adjoin  the  lands  of  the  plaintiff  in  error  on  the  west  and 
northwest;  that  immediately  east  of  the  lands  of  Dempsey  and 
adjoining  them  are  two  fields  of  the  plaintiff  in  error,  one  known 
as  a  clover  field,  to  the  north,  from  two  to  five  acres  of  which 
drain  naturally  in  a  westerly  direction  onto  the  lands  of  Dempsey 
and  from  thence  into  the  ditch  that  finally  finds  its  way  along 
the  western  line  of  the  other  field  belonging  to  May.  The  field  of 
May  that  lies  to  the  south,  prior  to  the  construction  of  the  ditch 
along  or  near  the  west  line  thereof,  received  the  water  from  the 
Dempsey  land  adjoining  it  on  the  west,  but  since  the  construction 
of  the  ditch  along  the  west  line  of  the  May  tract,  the  waters  com- 
ing from  the  west,  that  otherwise  would  naturally  flow  east  upon 
the  land  of  May,  are  intercepted  by  the  ditch,  and  by  reason 
thereof  the  land  of  May  is  relieved  of  any  burden  of  such  waters, 
which  but  for  such  intercepting  ditch  would  be  cast  down  upon 
his  land.  In  making  the  apportionment  the  ditch  supervisor  ap- 
portioned to  May  560  feet,  being  the  entire  length  of  the  ditch 
along  the  west  boundary  line  of  the  land  of  May,  the  same  being 
practically  the  whole  length  of  the  ditch  on  his  land. 
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It  is  apparent  from  the  several  findings  of  fact  made  by  the 
probate  judge,  that  in  determining  what  area  of  the  lands  of 
May  should  be  taken  into  consideration  as  benefited  in  the  clean- 
ing out  of  the  ditch  in  question,  that  the  court  took  into  considera- 
tion two  to  five  acres  of  the  clover  field  on  the  north  drained  in 
a  westerly  direction  on  to  the  lands  of  Dempsey  and  thence  into 
an  extension  of  said  dit<;h ;  also,  that  the  waters  coming  from  the 
Dempsey  land  on  the  west  of  the  south  field  of  May  were  inter- 
cepted by  the  ditch  along  the  west  line  of  the  south  field,  and  that 
by  reason  of  that  fact  the  south  field  of  May  was  relieved  of  the 
burden  of  the  waters  which  would  otherwise  flow  upon  it  were 
there  no  intercepting  by  said  ditch,  and  that  therefore  a  benefit 
was  derived  to  said  south  field. 

It  is  contnded  by  the  plaintiff  in  error,  that  the  finding  of 
facts  upon  their  face  that  the  probate  court  and  the  township 
trustees  in  determining  the  benefits  to  be  derived  by  May  from 
the  cleaning  out  of  the  ditch  in  question,  took  into  consideration 
the  fact  that  the  ditch  in  question  intercepted  the  waters  com- 
ing from  the  Dempsey  tract,  which  but  for  such  ditch  would 
flow  down  upon  the  land  of  ^lay,  notwithstanding  the  fact  that 
it  appears  from  the  finding  of  said  probate  court  that  the  natural 
drainage  of  nearly  that  entire  field  was  away  from  said  ditch  and 
that  said  ditch  in  fact,  offered  no  direct  drainage  of  any  appre- 
ciable amount  to  said  field.  This  appearing  from  the  finding  of 
facts,  it  is  contended  that  the  probate  court  and  trustees,  in  tak- 
ing that  situation  into  consideration  in  determining  that  May 
was  benefited  by  such  intercepting  ditch,  acted  contrary  to  the 
rule  of  law  laid  down  in  Blue  v.  Wentz,  54  Ohio  St.,  247,  and  in 
the  case  of  Mason  v.  Fulton  County  Commissioners,  80  Ohio  St., 

151. 

From  the  finding  of  facts  it  is  also  disclosed  that  the  south  field 
of  ]May,  by  reason  of  the  topography  of  the  ground  drains  in  a 
southerly  and  southwestern  direction,  and  that  very  little,  if  any, 
portion  of  it  naturally  can  drain  into  the  ditch  in  question,  and 
so  the  question  arises  whether  or  not  a  servient  estate,  which  but 
for  the  construction  of  an  intercepting  ditch  would  naturally  re- 
ceive the  surface  waters  from  a  dominant  estate,  can  be  held 
as  benefited  under  the  law  for  the  maintenance  of  a  ditch  that 
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intercepts  the  flow  of  the  water  from  the  dominant  estate  down 
upon  the  servient  estate,  the  natural  watershed  of  which  is  in 
the  direction  away  from  such  ditch. 

In  Bltte  V.  Wentz,  supra,  in  the  third  syllabus,  the  court  lays 
down  this  rule  of  law : 

**  In  making  an  assessment  on  lands  benefited  by  artificial  drain- 
age, the  extent  of  their  watershed  is  not  the  proper  rule,  but  the 
amount  of  surface  water  for  which  artificial  drainage  is  required 
to  make  them  cultivatible  and  the  benefits  that  will  accrue  to  the 
land  from  such  drainage.  However  much  water  may  fall  on  them 
or  arise  from  natural  springs,  if  by  reason  of  their  situation  they 
have  adequate  natural  drainage  therefor,  they  are  not  liable  for 
the  cost  of  artificial  drainage  to  other  lands." 

In  the  case  at  bar,  from  the  finding  of  facts  it  does  not  appear 
that  the  south  field  of  May  has  a  drainage  towards  the  east  and 
southeast,  and  that  if  it  does  not  drain  into  the  ditch  in  ques- 
tion and  the  ditch  can  afford  no  drainage  to  it  the  only  purpose 
of  the  ditch,  so  far  as  the  adjoining  fields  are  concerned  in  that 
locality,  is  to  receive  the  surface  water  from  the  Dempsey  tract 
on  the  west. 

In  the  case  of  Mason  v.  Fulton  County  Commissioners,  supra, 
the  court  in  the  syllabus  lays  down  the  following  proposition : 

*  *  A  landowner  may  in  the  reasonable  use  of  his  land  drain  the 
surface  water  from  it  into  its  natural  outlet,  a  water  course,  upon 
his  own  land,  and  thus  increase  the  volume  and  accelerate  the 
flow  of  water  without  incurring  liability  for  damages  to  owners 
of  lower  lands ;  and  his  land  is  not  subject  to  assessment  for  the 
cost  of  a  ditch  or  an  improvement  that  will  not  benefit  its  drain- 
age, but  is  constructed  to  prevent  overflow  from  the  water  course 
or  to  benefit  the  drainage  of  the  servient  lands.*' 

And  in  Blue  v.  Wentz,  supra,  in  the  first  paragraph  of  the 
syllabus,  this  rule  is  laid  down : 

**  Where  the  lands  of  an  owner,  by  reason  of  their  situation, 
are  provided  with  sufficient  natural  drainage,  they  are  not  liable 
for  the  costs  and  expenses  of  a  ditch  necessary  for  the  drainage 
of  other  lands,  simply  for  the  reason  that  the  surface  water  of 
his  lands  naturally  drain  therefrom  to  and  upon  the  lands  re- 
quiring artificial  drainage.'' 
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In  other  words,  the  servient  estate  can  not  require  the  domi- 
nant estate  to  assist  in  the  construction  of  a  ditch  that  facilitates 
the  flow  of  w^ater  off  the  land  of  the  servient  estate  simply  upon 
the  ground,  that  some  of  the  water  being  surface  water,  naturally 
flows. off  the  dominant  estate  onto  the  servient  estate;  and  it 
would  also  seem  that  where  a  ditch  is  constructed,  which  in- 
tercepts the  waters  of  the  dominant  estate,  but  which  offers  no 
direct  drainage  to  the  servient  estate,  that  the  mere  fact  that 
waters,  but  for  such  intercepting  ditch,  would  naturally  flow  off 
the  dominant  estate  onto  the  servient  estate,  affords  no  sufficient 
reason  to  hold  that  the  servient  estate  would  be  benefited  by  rea- 
son of  such  ditch.  It  is  true  that  such  ditch  relieves  to  a  greater 
or  less  extent,  the  burden  that  otherwise  would  naturally  fall 
upon  the  servient  estate,  but  this  would  be  true  of  each  parcel  of 
land  in  the  watershed  lying  below  the  intercepting  ditch,  and  to 
ascertain  the  benefit  to  each  possible  lower  servient  estate  by 
reason  of  the  construction  of  said  ditch  would  present  a  situation 
that  in  the  end  would  be  almost  impossible  of  calculation,  and 
would  result  possibly  in  a  more  inequitable  ascertainment  of 
benefits  than  would  be  to  hold  to  a  rule  which  was  absolutely 
certain  and  which  in  a  fair  measure  was  consistent  with  the 
benefits  to  be  derived. 

So  taking  these  findings  of  facts  as  made  by  the  probate  court, 
and  the  law  as  this  court  understands  it,  we  think  the  court  erred 
in  affirming  the  apportionment  made  by  the  ditch  supervisor; 
that  in  affirming  the  assesment  the  lower  court  took  into  consid- 
eration the  fact  that  the  south  field  of  May  was  relieved  of  a 
great  deal  of  burden  by  the  ditch  intercepting  the  waters  from 
the  Dempsey  land,  which  but  for  said  ditch  would  otherwise 
naturally  flow  down  upon  the  land  of  May. 

As  this  case  must  be  reversed,  it  is  proper  that  the  court  should 
lay  down  a  rule  as  to  what  should  be  taken  into  consideration  in 
determining  what  benefits  ]May  would  derive  from  the  cleaning 
out  of  this  ditch,  or  at  least  w^hat  lands  should  be  taken  into  con- 
sideration in  determining  the  question. 

Under  the  case  of  Blue  v.  Wentz,  supra,  in  making  the  assess- 
ment for  the  construction  of  a  ditch  it  would  seem  that  the  water 
coming  off  of  the  clover  field  of  May,  and  flowing  down  upon  the 
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Dempsey  land  and  thence  into  the  ditch,  could  not  be  taken  into 
consideration  in  ascertaining  the  benefits,  if  any,  to  May's  land; 
but  however  that  may  be,  the  statute,  as  far  as  the  cleaning  out 
of  the  ditch  is  concerned,  steps  in  and  in  the  judgment  of  this 
court  modifies  the  rule  that  may  be  inferred  from  that  decision. 
Section  3  of  act,  99  0.  L.,  238,  provides : 

*'Por  the  cleaning  out  and  keeping  in  repair  of  all  township 
and  county  ditches,  it  shall  be  the  duty  of  the  township  ditch 
supervisor  to  divide  the  same  into  working  sections  and  appor- 
tion the  same  to  the  landowners,  *  •  •  according  to  the 
benefits  received,  and  owners  of  lands  not  contiguous  to  the  ditch, 
but  the  waters  from  whose  lands  is  carried  into  the  ditch,  by 
means  of  tile  or  by  passing  over  the  lands  of  others,  shall  be  re- 
quired to  assist  in  cleaning  out  and  keeping  such  ditch  in  repair/' 
etc. 

So  that  the  ditch  supervisor  could  properly  take  into  consid- 
eration the  waters  flowing  off  the  clover  field  in  a  westerly  di- 
rection onto  the  lands  of  Dempsey,  and  thence  into  the  ditch; 
also,  any  waters  coming  from  the  clover  field  that  flowed  directly 
into  the  ditch  through  the  lands  of  May,  and  also,  that  portion 
of  the  south  field  of  May  lying  east  of  the  ditch  from  which  any 
surface  drainage  finds  its  way  into  the  ditch.  Taking  all  these 
benefits  into  consideration  ]\Iay  could  properly  be  apportioned 
so  much  of  the  work  of  cleaning  out  of  such  ditch,  the  appor- 
tionment to  be  made  on  that  section  of  the  ditch  on  his  own  prop- 
erty to  the  extent,  taking  these  matters  into  consideration,  to 
which  it  appears  his  land  is  benefited. 

The  judgment  of  the  lower  court  will  be  reversed  for  the  rea- 
sons stated  and  the  apportionment  set  aside  at  the  cost  of  the  de- 
fendant in  error.  The  exceptions  of  the  defendant  in  error  are 
noted. 
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SUMMARY  JURISDICTION  OF  THE  BOARD  OP  DEPUTY  STATE 
SUPERVISORS  AND  INSPECTORS  OF  ELECTIONS. 

Common  Pleas  Court  of  Franklin  County. 

State,  ex  rel  Park,  v.  Felton  et  al. 

Decided,  May  7,  1910. 

Elections — Mandamus — No  Jurisdiction   to  Review  Action  of  Deputy 
State  Board  of  Supervisors  of  Election — Section  5005,  General  Code, 

1.  Mandamus  will  not  lie  to  compel  a  board  of  deputy  state  supervisors 

and  inspectors  of  election  to  permit  primary  ballots  to  be  used  at  ^ 

a  forthcoming  primary  election  and  to  place  on  said  ballots  the 

names  of  persons  specified  in  the  petition,  unless  the  relator  is 

himself  a  candidate  for  election  and  therefore  a  party  in  interest.  | 

2.  Moreover,  the  determination  of  this  question  by  the  said  board  is 

final,  and  the  common  pleas  court  is  without  jurisdiction  of  the  sub- 
ject-matter. 

John  M,  Sheets,  Walter  8.  Page,  E.  D.  Howard,  H.  C.  Aher- 
man,  Thomas  H.  Clark,  Alexander  Cope,  for  plaintiff. 
J.  F,  Todd  and  R.  M.  Dittey,  contra. 

Evans,  J. 

The  petition  is  one  in  mandamus  seeking,  in  some  four  sepa- 
rate causes  of  action,  a  writ  of  mandamus  to  command  the  de- 
fendants, as  the  board  of  deputy  state  supervisors  and  inspectors 
of  elections  of  said  Franklin  county,  Ohio,  to  permit  the  primary 
ballots  to  be  used  at  the  forthcoming  primary  election  to  be  held 
by  the  Republican  party,  and  to  include  in  said  printed  ballots 
the  names  of  the  several  persons  specified  in  the  petition,  which 
persons,  it  is  alleged,  lawfully  filed  with  said  board  their  respec- 
tive petitions  to  be  voted  for  as  delegates  to  the  county  convention 
of  said  party  to  be  held  in  July,  this  year. 

The  petition  has  been  attacked,  first  by  motion  to  strike  from 
the  petition  the  first,  third  and  fourth  causes  of  action,  on  the 
ground  that  the  relator  herein  is  not  one  of  the  petitioners  named 
in  said  causes  of  action  seeking  to  be  a  condidate  for  delegate 
in  the  wards  and  precincts  therein  named,  and  for  this  reason 
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has  no  personal  interest  in  placing  said  names  on  the  ballot  and  is 
not  a  proper  party  in  interest. 

A  demurrer  is  interposed  to  the  second  cause  of  action  on  the 
ground  that  the  courts  had  not  jurisdiction  of  the  subject-mat- 
ter of  the  action  for  the  reason  that  the  determination  of  said 
questions  by  said  board  of  deputy  state  supervisors  in  final. 

The  conclusion  I  have  reached  on  the  questions  here  presented 
logically  invites  attention  first  to  the  demurrer. 

If  the  court  has  no  jurisdiction  to  review  the  decision  of  said 
board  in  rejecting  the  names  of  said  petitioners,  and  refusing  to 
print  said  names  on  the  ballot,  and  consequently  no  jurisdiction 
to  reverse  the  action  of  said  board  in  so  refusing  and  to  compel 
said  board  to  print  said  names  on  the  ballot,  then  that  would  end 
this  controversy  so  far  as  the  courts  are  concerned. 

Upon  examination  of  the  authorities  I  am  clear  that  the  Su- 
preme CJourt  in  its  construction  of  the  provisions  of  Section 
2966-23,  Revised  Statutes,  in  the  case  of  Chapman  v.  Miller,  52 
Ohio  St.,  166,  has  decided  the  very  question  we  have  here.  That 
was  a  question  of  the  finality  of  the  decision  of  the  state  super- 
vior  of  elections  upon  objections  to  certificates  of  nomination. 
There  were  objections  filed  with  the  board  of  deputy  state  super- 
visor of  elections  upon  objections  to  certificates  of  nomination, 
named  by  the  alleged  People's  party  convention  on  the  ballot; 
also  objections  to  the  independent  Democratic  nominations  by 
petitions.  Said  board  was  a  tie  on  the  question  of  placing  the 
names  of  said  candidates  on  the  ballot  sheet,  or  in  rejecting  them. 
Hence  the  matter  came  to  the  Secretary  of  State  as  state  super- 
visor of  elections  for  his  decision  as  provided  by  statutes. 

The  state  supervisor  decided  the  question  as  to  what  names 
should  go  upon  the  ballot..  The  deputy  state  supervisors  refused 
to  comply  with  the  decision  of  the  Secretary  of  State,  and  an- 
swered the  petition  in  mandamus  to  compel  said  board  to  comply 
by  stating  that  they  had  been  enjoined  by  the  court  of  common 
pleas  from  complying  with  the  decision  of  said  state  supervisor. 

The  court  in  that  case  held  that  the  lower  court  had  no  jurisdic- 
tion on  the  subject-matter,  and  that  its  order  was  void. 

In  the  opinion  the  court  quotes  the  tenth  section  of  the  ballot 
law,  which  is  in  substance,  in  its  provisions,  the  same  as  embodied 
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in  Section  2966-23,  Revised  Statutes,  and  re-enacted  into  the  new 
codification  of  the  statutes. 

The  court  say  in  the  opinion,  referring  to  the  provisions  of 
said  Section  2966-23,  that : 

**It  will  be  noticed  that  the  decision  of  the  board  of  deputy 
state  supervisors  as  well  as  the  decision  of  the  district  or  circuit 
board  is  final.  Also  that  the  decision  of  the  state  supervisor  is 
final,  whether  made  as  to  candidates  for  state  officers  or  presiden- 
tial electors,  in  the  first  instance;  or  county,  district  or  circuit 
officers,  upon  submission  to  those  boards.  The  statute  pro- 
vides that  the  questions  shall  be  summarily  decided,  and  that  the 
decision  shall  be  final.  This  necessarily  excludes  the  jurisdiction 
of  the  court  of  common  pleas  as  to  the  subject-matter,  and  it  is 
clear  that  the  judge  of  the  court  of  common  pleas  was  without 
jurisdiction.*' 

That  is  the  language  of  the  Supreme  Court.  The  effect  of  that 
decision  was:  When  the  deputy  state  supervisors  or  the  state 
supervisor  decided  said  questions  on  such  objections,  the  decision 
in  either  event  was  final,  and  the  court  had  no  jurisdiction  over 
the  subject-matter  there  involved.  That  when  the  state  super- 
visor decided  the  questions  then  a  duty  devolved  upon  the  board 
of  deputy  state  supervisors,  and  if  said  board  refused  to  comply 
with  said  decision,  such  board  could  be  mandamused  to  compel  it 
to  comply. 

In  other  words,  when  a  ministerial  or  qiuisi  judicial  duty  de- 
volves upon  such  a  board  and  it  refuses  to  act,  it  may  be  com- 
pelled so  to  act  by  proceedings  in  mandamus.  But  when  it  has 
acted  in  such  proceedings  as  we  have  here,  and  has  exercised  its 
judgment,  then  its  action  is  final. 

It  has  been  said  that  this  places  arbitrary  power  into  the  hands 
of  such  a  board ;  that  upon  objections  being  filed  to  the  names  of 
petitioners  for  nomination  going  upon  the  ballot,  the  board  may 
reject  such  candidates,  and  those  rejected  can  not  proceed  to  en- 
force their  accieptance  by  the  board  if  the  board  has  erred. 

If  that  is  true,  then  the  fault  lies  with  the  Legislature,  and  the 
remedy  would  have  to  be  sought  there  by  amendment  of  the  stat- 
ute for  future  procedure. 

The  Supreme  Court  has  by  said  decision  above  cited,  and  by 
other  decisions  cited  in  argument,  upheld  the  provisions  of  said 
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section  of  the  statute  giving  said  state  supervisor  and  said  deputy 
state  supervisors  of  elections  final  jurisdiction  to  settle  said 
questions,  and  has  expressly  held  that  this  court  has  no  jurisdic- 
tion of  the  subject-matter  here  involved.  Such  decision  of  the 
highest  court  of  the  state  binds  this  court  and  is  conclusive  on 
the  question. 

It  is  claimed  in  argument  by  counsel  for  plaintiff  that  no  no- 
tice was  given  of  the  hearing  upon  said  objections  to  said  par- 
ties in  interest.  That  question  is  not  here  presented  by  this  pe- 
tition, to  mandamus  said  board  to  compel  it  to  give  such  notice 
and  to  rehear  said  objections.  That  remedy  is  not  here  sought 
nor  such  issues  here  made ;  hence  this  court  could  not  here  deter- 
mine that  question  even  if  such  an  issue  was  made  in  a  case,  and 
if  the  court  determine  that  the  board  could  be  compelled  so  to 
do  that  is  as  far  as  the  court  could  go.  It  could  not  direct  how 
or  what  names  the  board  should  place  on  the  ballot.  The  board 
would  still  have  final  jurisdiction  to  determine  the  names  of  per- 
sons to  go  upon  the  ballot  and  the  court  could  not  review  their 
decision  in  that  respect. 

I  mean,  that  suppose  the  issue  was  made  in  a  case  that  a  board 
refuse  to  give  notice  and  consequently  proceeded  to  hear  the  ob- 
jections without  giving  notice  to  the  parties  in  interest,  and  if 
the  parties  in  interest  then  would  go  to  the  court  and  proceed  to 
mandamus  the  board  to  compel  the  board  to  give  the  notice  and  to 
have  a  re-hearing,  that  is  as  far  as  the  court  could  go  under 
circumstances  of  that  kind  were  such  issues  made.  Then  when 
the  court  had  gone  to  that  extent,  the  board  could  proceed  and  re- 
hear the  objections  and  then  upon  the  re-hearing  decide  whether 
they  would  accept  or  whether  they  w^ould  reject  the  names  of  the 
petitioners,  and  when  they  had  acted  and  decided,  then  that  ac- 
tion would  be  final  and  the  court  then  would  have  no  jurisdiction 
to  review  or  reverse  that  board  for  the  purpose  of  compelling  it  to 
place  upon  the  ballot  the  names  of  the  persons  that  the  board  had 
rejected. 

As  above  stated,  the  conclusion  on  the  demurrer  here  probably 
renders  a  decision  on  the  motion  unnecessary,  but  as  a  question 
on  the  motion  is  here  made,  it  calls  for  a  determination.  I  fail 
to  find  much  light  on  the  question  in  the  decided  cases.     I  find 
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that  where  the  question  involved  the  contest  of  election,  that  is, 
for  trying  the  right  of  an  individual  for  holding  a  public  office, 
the  people  are  interested  as  a  body  in  the  investigations,  and  the 
elector  may  under  certain  circumstances  bring  such  proceedings. 
Our  statute,  Section  2997,  Revised  Statutes,  provides  how  an 
elector  may  perfect  an  appeal  in  such  case. 

No  where  in  the  statute  can  I  find  any  provision  for  an  elector, 
not  personally  interested  as  to  who  shall  or  shall  not  go  upon 
the  ballot  as  candidates  for  nomination  for  office,  question  tfie 
action  of  the  election  board  in  any  proceeding,  even  though  it 
may  be  as  a  subject-matter  in  which  the  court  may  have  juris- 
diction in  proceedings  by  parties  in  interest. 

I  apprehend  the  reason  that  no  cases  can  be  found  directly 
bearing  upon  this  qustion  is  the  reajsoning  that  must  apply  here. 

If  a  citizen  petitions  such  board  of  elections  to  place  his  name 
upon  the  ballot,  and  upon  objections  filed  the  board  for  reasons 
satisfactory  to  it  sustains  the  objections,  and  refuses  to  place 
such  name  on  the  ballot,  if  such  rejected  person  takes  no  action, 
if  he  could,  to  review  the  action  of  the  board  and  to  compel  it 
to  place  his  name  on  the  ballot,  what  assurance  is  there  that  such 
person  would  accept  the  nomination,  or  the  office,  if  elected,  upon 
his  name  being  forced  on  the  ballot  through  the  intervention  of 
a  third  party,  an  elector  not  himself  personally  interested. 

I  think  for  this  reason,  except  in  cases  where  the  statute  may 
expressly  provide,  or  the  parties  may  be  represented  through  the 
Attorney-General  or  prosecuting  attorney,  that  the  well  known 
rule  would  apply  that  the  proceedings  must  be  in  the  name  of 
the  real  party  in  interest. 

For  this  reason  I  am  of  the  opinion  that  the  motion  is  well 
taken  and  the  same  is  sustained.  Both  the  motion  and  demurrer 
will  be  sustained  and  exceptions  noted. 
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ENCACINC  IN  TRADE  NEAR  RELIGIOUS  OK  OTHER 

PUBLIC  ASSEMBLAGES. 

Common  Pleas  Court  of  Lawrence  County. 
The  State  of  Ohio  v.  Wash  Coats. 

Decided,  September  29,  1910. 

Con8titutioncd  Lati?— Invalid  Prohibition  of  Traffic — Within  Four  Miles 
of  Certain  Assemblages — Police  Power — Unwarranted  Application 
of — Unnecessary  Restrictions  upon  Lawful  Occupations — lAcensing 
Powers, 

1.  Section   13208   of  the   General   Code  of   Ohio   which   provides  that 

"whoever  sels,  exposes  for  sale,  gives,  barters,  or  disposes  of  ♦  ♦  • 
articles  of  traffic,  within  four  miles  of  the  place  where  an  as- 
semblage of  people  is  collected  or  collecting  for  religious  worship, 
or  for  holding  a  harvest  home  festival,  grand  army,  sons  of 
veterans'  or  union  veterans'  union  celebration  or  reunion"  with- 
out having  obtained  a  permit  from  the  trustees  or  managers  of 
such  assemblage,  and  imposing  a  penalty  for  the  violation  thereof, 
is  an  unconstitutional  exercise  of  power  by  the  Legislature. 

2.  Such  provision  involves  an  unreasonable  and  oppressive  exercise  of 

the  police  power  as  against  individual  property  rights,  and  violates 
Section  1,  Article  XIV,  of  the  Federal  Constitution  because  it 
abridges  privileges  and  immunities  of  citizens,  deprives  them  of 
their  property  without  due  process  of  law,  and  denies  to  each 
the  equal  protection  of  the  law. 

3.  The  attempted  delegation  of  power  to  the  trustees  or  managers  of 

the  various  assemblages  mentioned,  to  determine  who  shall  do  the 
forbidden  act,  attempts  to  confer  the  licensing  power  upon  private 
associations,  corporations  or  individuals,  and  is  an  unlawful  re- 
striction upon  a  lawful  business,  giving  such  trustees  or  man- 
agers the  power  to  destroy  competition  and  create  a  monopoly  and 
to  deprive  a  citizen  of  the  right  guaranteed  to  him  by  Section  1, 
Article  I,  of  the  Bill  of  Rights  of  enjoying  and  possessing  his 
property. 

9 

William  J.  Meyer,  for  the  demurrer. 

Joseph  C.  Riley,  Prosecuting  Attorney,  contra. 

Corn,  J. 

Heard  on  demurrer  to  the  indictment. 

The  defendant,  AVash  Coats,  and  another  were  indicted  by  the 
grand  jury  of  this  county  at  the  September  term,  1910,  of  this 
court  under  Section  13208  of  the  General  Code  of  Ohio  for  '*un- 
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lawfully  bartering  and  selling  certain  goods  and  wares  and 
ice-cream  and  other  goods  and  wares  and  receiving  money 
therefor  within  and  less  than  four  miles,  to-wit,  less  than  one 
mile  of  a  certain  religious  society,  to-wit,  Rock  Camp  Holi- 
ness Camp  Meeting,  organized  and  conducted  by  said  society, 
and  said  selling  was  done  while  said  meeting  was  then  and 
there  in  session. 

The  defendant,  Wash  Coats,  interposed  a  demurrer  to  said  in- 
dictment upon  the  grounds,  first,  that  the  facts  stated  therein  do 
not  constitute  an  offense  against  the  laws  of  Ohio;  second,  that 
the  facts  stated  therein  do  not  constitute  an  offense  against  any 
valid  law  of  the  state  of  Ohio. 

Section  13208  provides  as  follows : 

**  Whoever  sells,  exposes  for  sale,  gives  or  disposes  of  spirituous 
or  other  liquor,  or  articles  of  traffic,  within  four  miles  of  the 
place  where  an  assemblage  of  people  is  collected  or  collecting  for 
religious  w^orship,  or  for  holding  a  harvest  home  festival,  grand 
army,  sons  of  veterans^  or  union  veterans'  union  celebration  or 
reunion,  shall  be  fined  not  less  than  ten  dollars  nor  more  than  one 
hundred  dollars." 

Section  13209  provides  certain  exemptions  and  is  as  follows: 

' '  The  next  preceding  section  does  not  extend  to  tavern  keepers, 
distillers,  manuafcturers,  or  others  lawfully  conducting  their 
regular  business  at  the  usual  place  thereof,  or  to  persons  dis- 
posing of  ordinary  provisions,  excepting  spirituous  liquors,  at 
their  residences,  nor  to  persons  having  a  permit  from  the  trus- 
tees or  managers  of  such  assemblage,  grand  army,  sons  of  vet- 
erans' or  union  veterans'  union  celebration  or  reunion  for  sell- 
ing provisions  to  those  attending  such  reunion  in  accordance 
with  the  regulations  of  such  society  or  assemblage  and  the  laws 
of  the  state." 

Upon  the  first  ground  of  the  demurrer  it  is  contended  that  the 
indictment  is  insufficient  because  it  does  not  negative  any'  of 
these  exemptions,  but  the  main  contention  is  upon  the  unconsti- 
tutionality of  said  Section  13208.  The  court  finds  it  unneces- 
sary to  pass  upon  the  first  assignment  of  the  demurrer,  but  bases 
the  decision  upon  the  second  assignment. 

The  mere  reading  of  the  section  under  consideration,  and  ap- 
plying the  strict  construction  given  to  criminal  srtatutes,  ought 
to  convince  even  the  casual  reader  that  this  section  can  not  be 
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maintained  as  a  valid  exercise  of  power  by  the  Legislature.  If 
strictly  construed,  as  it  must  be,  this  section  will  substantially 
stop  the  avenues  of  trade  and  commerce  within  a  circle  having 
for  its  center  the  particular  assemblage  or  celebration  with  its 
circumference  four  miles  therefrom,  or  a  circle  having  a  diame- 
ter of  eight  miles;  this  of  itself  makes  the  section  grossly  unrea- 
sonable. Within  this  territory,  while  apparently  absurd,  a  par- 
ent might  not  give  his  little  child  a  banana,  an  orange,  an  apple, 
or  a  stick  of  candy ;  a  man,  if  he  owned  two  farms,  might  not  go 
upon  the  farm  where  he  did  not  reside  and  sell  a  horse,  a  load 
of  hay  or  a  bushel  of  potatoes ;  a  pack  peddler  or  a  book  agent, 
although  having  obtained  a  license  from  the  proper  municipal  or 
other  authority  could  not,  without  violating  the  law,  sell  or  ex- 
pose for  sale  his  articles. 

As  a  further  illustration  of  the  unreasonableness,  and  I  might 
say  absurdity,  of  this  section  let  us. suppose  that  a  camp  meeting 
is  being  held  at  Beechwood  Park  in  this  city,  a  soldiers'  reunion 
at  Memorial  Hall,  and  a  harvest  home  festival  at  Riverview 
Park;  one  could  not  give  a  glass  of  lemonade  to  a  speaker  at 
either  place  without  having  a  three-cornered  permit  from  all 
three  of  the  assemblages.  Instances  might  be  supplied  indefi- 
nitely to  show  that  this  section  has  not  the  character  of  a  con- 
stitutional enactment.  Under  our  Constitution  we  are  guar- 
anteed the  right  of  acquiring,  possessing,  enjoying  and  protect- 
ing property,  and  laws  enacted  as  a  check  on  individual  rights 
of  liberty  and  property  as  thus  guaranteed  must  not  be  un- 
reasonable, and  they  must  be  for  the  public  at  large  and  not  for 
the  benefit  of  a  favored  few  or  a  partcular  section  of  the  public. 

This  section  could  only  be  upheld  upon  the  theory  that  it  is  an 
exercise  of  the  ** police  power''  of  the  state.  *' Police  power" 
has  its  origin  and  is  confined  to  and  deals  with  that  class  of  legis- 
lation which  has  to  do  with  the  **  public  health,  public  welfare, 
public  morals,  and  public  safety."  Upon  reason  and  authority 
the  section  under  consideration  can  not  be  sustained  for  any  of 
these  purposes. 

Mr.  Justice  Brown  in  Laxvton  v.  Steele,  152  U.  S.,  133,  says: 

*  *  To  justify  the  state  in  thus  interposing  its  authority  in  be- 
half of  the  public,  it  must  appear,  first,  that  the  interests  of  the 
public  generally,  as  distinguished  from  those  of  a  particular 
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class,  require  such  interference ;  and,  second,  that  the  means  are 
reasonably  necessary  for  the  accomplishment  of  the  purpose  and 
not  unduly  oppressive  upon  individuals.  The  Legislature  may 
not,  under  the  guise  of  protecting  the  public  interest,  arbitrarily 
interfere  with  private  business,  or  impose  unusual  and  unneces- 
sary restrictions  upon  lawful  occupations." 

This  language  is  quoted  with  approval  in  the  case  of  Borger  v. 
State,  1  C.C.(N.S.),  549,  and  the  more  recent  case,  in  our  own 
circuit  court,  of  Markley  and  Shriver  v.  State,  12  C.C.(N.S.), 
81,  84. 

Now  measuring  the  provisions  of  the  statute  under  considera- 
tion with  the  foregoing  language,  we  find  that  the  provisions 
thereof  are  unduly  oppressive  upon  an  individual,  that  they  un- 
reasonably restrain  trade,  they  prevent  the  acquiring,  possessing 
and  enjoying  property,  they  are  not  reasonably  necessary  for 
the  preservation  of  the  public  welfare,  public  morals,  public 
safety  or  public  health ;  they  create  a  monopoly  in  favor  of  pri- 
vate associations  by  which  they  are  given  the  right  to  make 
money  at  the  expense  of  the  citizens  within  an  eight-mile  circle, 
and  prevent  the  prosecution  of  a  business  that  is  lawful  and  not 
harmful,  and  thus  deprive  citizens  of  their  liberty  and  their 
property  without  due  process  of  law.  This,  we  take  it,  is  un- 
questionably an  unwarranted  application  of  the  police  power  by 
the  Legislature.  I  cite,  without  quoting,  Ticdeman's  Limita- 
tions of  Police  Power,  Sections  85,  102,  104  and  122c. 

Besides,  this  question  has  practically  been  decided  by  our 
own  circuit  court,  sitting  in  Brown  county,  in  the  case  of 
Markley  and  Shnver  v.  the  State,  12  C.C.(N.S.),  81,  and  the 
reasoning  of  Judge  Walters  in  that  case  is  so  clear  and  so  de- 
cisive that  I  adopt  it,  and  apply  it  to  this  case.  This  latter  case 
was  carried  to  the  Supreme  Court  on  error  but  was  dismissed  for 
want  of  preparation. 

I  hold,  therefore,  that  the  section  under  which  this  indict- 
ment was  returned  is,  for  the  foregoing  reasons,  invalid,  and  an 
unconstitutional  exercise  of  power  by  the  Legislature;  and  for 
the  further  reiisons,  as  I  have  indicated,  that  it  violates  Section 
1,  Article  I  of  our  Bill  of  Rights,  and  Section  1,  Article  XIV  of 
the  Federal  Constitution. 

The  demurrer,  therefore,  will  be  sustained  and  the  defendant 
discharged. 
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AS  TO  PREJUDICE  ARISING  AGAINST  A  PARTY  BECAUSE 
OF  ACTION  OF  THE  TRIAL  JUDGE. 

Common  Pleas  Court  of  Hamilton  County. 

The  Morrison  &  Snodgrass  Co.  v.  Levi  P.  Hazen  et  al. 

Decided,  October,  1910. 

New  Trial — No  Prejudice  from  Presence  of  Prosecuting  Attorney  Dwr- 
ing  Trial  of  Civil  Case— Duty  of  a  Tried  Judge  to  Prevent  the  Giv- 
ing of  False  Testimony — Commitment  of  a  Party  to  the  Case  for 
Contempt — Not  Prejudicial  to  His  Interests  with  the  Jury — Or 
Ground  for  a  New  Trial,  When, 

1.  The  fact  that  the  prosecuting  attorney  or  his  assistant  was  present 

and  too^  notes  during  the  trial  of  a  civil  case  does  not  constitute 
ground  for  a  new  trial  on  the  ground  that  the  conduct  of  the 
prosecutor  influenced  the  jury  to  decide  against  one  of  the  parties 
to  the  action. 

2.  Where  a  witness  or  a  party  testifying  is  obviously  testifying  to 

that  which  is  untrue,  it  is  the  pravince  of  the  trial  court  to  use 
every  honorable  and  fair  means  to  prevent  such  false  testimony 
and  to  ascertain  the  truth  in  the  case;  and  if  in  so  doing  the 
trial  Judge  commits  one  of  the  parties  to  Jail,  and  he  is  soon  after 
released  on  habeas  corpus  by  the  circuit  court,  the  incident  will 
be  construed  as  favorable  rather  than  prejudicial  to  that  side  of 
the  case,  for  the  reason  that  if  the  Jury  were  influenced  thereby  it 
must  have  been  in  favor  of  that  side  of  the  case  because  of  the 
sympathy  which  such  action  is  likely  to  arouse. 

Robertson  &  Buchwalter  and  John  C.  Healy,  for  plaintiff. 
WUliam  Littleford  and  Charles  W.  Baker,  contra. 

Gorman,  J. 

On  motion  for  new  trial. 

This  action  was  brought  in  1906  and  was  on  trial  in  this  court 
from  April  29  to  May  18,  1910,  continuously,  except  Satur- 
days and  Sundays.  On  May  18,  the  jury  brought  in  a 
verdict  against  the  defendants  for  $13,200,  about  one-half  the 
amount  claimed  by  the  plaintiff  in  its  petition. 

The  petition  set  out  some  thirty-five  causes  of  action,  each 
of  the  same  general  character,  but  differing  in  the  amounts 
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sought  to  be  recovered  and  the  times  when  the  claims  arose,  and 
in  some  of  the  facts  and  circumstances  connected  with  the  various 
transactions.  In  general,  the  plaintiff,  after  alleging  its  cor- 
porate existence  and  the  partnership  of  the  defendants,  set  out 
that  Silas  P.  Snodgrass  was  its  secretary  and  man  to  make  esti- 
mates on  mill  work,  which  plaintiff  was  engaged  in  manufac- 
turing and  selling,  and  to  make  contracts  for  the  sale  of  said  mill 
work  on  its  behalf ;  that  Levi  P.  Hazen  &  Co.,  during  the  years 
from  1901  to  1906,  were  general  contractors  engaged  in  the  erec- 
tion of  large  buildings,  dwelling-houses  and  other  structures, 
requiring  for  their  construction  mill  work;  that  by  fraudulent 
collusion  and  agreement  between  Snodgrass  and  Hazen  &  Co.,  it 
was  agreed  that  Snodgrass  was  to  furnish  and  deliver  and  con- 
tracted to  do  so  on  behalf  of  his  own  company,  the  plaintiff,  the 
mill  work  needed  by  Hazen  &  Co.  on  a  great  number  of  jobs  or 
buildings  which  L.  P.  Hazen  &  Co.  erected  between  1901  and 
1906  inclusive,  at  prices  greatly  below  its  true  or  actual  value, 
and  that  by  fraud  and  collusion  between  Snodgrass  and  the 
Hazens,  it  was  agreed  that  Snodgrass  was  to  be  paid  by  the 
Hazens  a  part  of  the  difference  in  money  between  the  true  value 
of  the  mill  work  and  the  fraudulent  prices  at  which  Snodgrass 
agreed  to  furnish  it  from  his  own  company;  that  in  pursuance 
of  said  corrupt  and  fraudulent  agreement,  Snodgrass,  the  esti- 
mator and  secretary  for  the  plaintiff  company^  did  during  the 
years  1901  and  1906  inclusive,  furnish  and  deliver  at  prices  far 
below  its  true  value,  mill  work  from  the  plaintiff  company,  to  L. 
P.  Hazen  &  Co.,  on  some  thirty-five  or  forty  buildings  which 
the  defendants,  L.  P.  Hazen  &  Co.,  erected  during  said  years, 
and  was  paid  by  L.  P.  Hazen  &  Co.,  for  so  doing,  large  sums  of 
money  from  time  to  time,  in  the  aggregate  of  about  $13,000,  and 
that  L.  P.  Hazen  &  Co.  profited  by  these  transactions  in  a  sum 
at  least  equal  to  the  amount  paid  to  Snodgrass  in  the  way  of  re- 
ceiving the  mill  work  from  the  plaintiff  company  through  the 
corrupt  bargain  with  Snodgrass  at  prices  much  below  its  true 
value ;  that  the  officers  and  stockholders  of  the  plaintiff  company 
other  than  Snodgrass  were  wholly  ignorant  of  this  corrupt  and 
fraudulent  scheme  to  cheat  and  defraud  the  plaintiff  company, 
and  did  not  discover  the  fraud  until  a  short  time  before  the  com- 
mencement of  this  action. 


\ 
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The  plaintiff  prayed  for  a  judgment  against  L.  P.  Hazen  & 
Co.  and  Silas  L.  Snodgrass  for  the  sum  of  $26,000,  which  sum, 
it  averred,  represented  the  difference  in  value  of  all  the  mill 
work  furnished  to  Hazen  &  Co.,  in  pursuance  of  said  corrupt 
bargain,  and  the  amount  which  it  received  for  the  same  from 
Hazen  &  Co.  under  the  fraudulent  contracts  made  on  its  behalf 
by  Snodgrass  acting  corruptly  and  in  fraudulent  collusion  with 
L.  P.  Hazen  &  Co. 

The  defendants,  L.  P.  Hazen  &  Co.  and  Silas  L.  Snodgrass, 
filed  a  general  denial  to  the  petition,  admitting  however  the  cor- 
porate existence  of  plaintiff,  the  partnership  of  Levi  P.  Hazen 
and  Alexander  T.  Hazen,  and  that  Snodgrass  was  during  the 
times  stated  the  secretary  of  plaintiff  company ;  and  the  defend- 
ants went  to  trial  on  these  pleadings. 

During  the  progress  of  the  trial,  the  defendants,  Levi  P.  Hazen 
and  A.  T.  Hazen,  asked  and  obtained  leave  of  the  court  to  file  an 
amended  answer,  over  the  objections  of  counsel  for  plaintiff,  set- 
ting up  in  substance,  that  during  the  aforesaid  years,  from  1901  to 
1906  inclusive,  there  existed  in  Hamilton  county,  Ohio,  an  illegal 
association  of  planing  mill  men  known  as  the  Hamilton  County 
Planing  Mill  Association,  whose  purpose  and  object  was  to 
inflate  the  price  of  mill  work  so  that  the  consumers  and  pur- 
chasers of  mill  work  would  be  required  to  pay  to  the  members 
of  the  association  very  much  higher  prices  than  the  real  or  true 
value  of  mill  work;  that  the  plaintiff  company  during  all  these 
years  was  a  member  of  said  illegal  association,  and  that  the 
effect  of  such  an  association  in  and  about  Cincinnati  and  Hamil- 
ton county  was  to  inflate  and  largely  increase  the  market  prices 
of  mill  work ;  that  the  prices  at  which  Snodgrass  sold  plaintiffs 
mill  work  to  the  defendants,  L.  P.  Hazen  &  Co.,  were  the  fair 
prices  and  true  value  of  said  mill  work,  and  that  the  fair  market 
value  of  the  mill  work  during  those  years  was  affected  by  the 
actions  of  said  illegal  association.  To  this  amended  answer  the 
plaintiff  replied  by  general  denial. 

A  motion  for  a  new  trial  was  filed  by  both  L.  P.  Hazen  &  Co. 
and  Silas  L.  Snodgrass  within  the  statutory  time  (three  days) 
and  an  amended  motion  for  a  new  trial  seven  days  after  the 
verdict. 
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As  to  the  amended  motion  for  a  new  trial,  Jhe  grounds  there- 
for not  being  newly-discovered  evidence,  and  having  been  filed 
out  of  time  the  grounds  thereof  can  not  be  the  basis  for  a  new 
trial  and  the  same  will  be  ignored. 

Furthermore  there  is  nothing  in  the  record  to  show  that  any 
such  things  occurred  as  is  claimed  in  the  ground  set  out  in  the 
amended  motion,  to- wit:  that  there  was  irregularity  in  the  pro- 
ceedings of  the  court  in  having  the  assistant  prosecutors  of  Ham- 
ilton county,  Denis  F.  Cash  and  John  W.  Weinig,  in  the  court 
room  during  the  testimony  of  L.  P.  Hazen  and  Silas  Snodgrass, 
taking  notes  on  the  testimony  of  said  witnesses  in  the  presence 
of  the  jury  and  sometimes  conferring  with  the  court  in  refer- 
ence thereto.  Nothing  of  this  kind  occurred.  If  the  assistant 
prosecutors  of  the  county  were  present  in  the  court  room  during 
the  testimony  of  Hazen  and  Snodgrass  they  were  there  on  their 
own  volition,  and  not  at  the  court's  request,  nor  did  either  of 
them  confer  with  the  court  during  the  hearing  of  the  testimony 
of  these  two  men,  although  it  is  not  unlikely  that  these  two  men 
had  good  reason  to  believe  that  they  had  good  grounds  for  want- 
ing to  know  as  prosecuting  attorneys  what  they  were  testifying 
to  on  the  trial  of  this  case.  The  courts  are  open  to  every  one  and 
trials  must  be  public.  Mr.  Cash  and  Mr.  Weinig  are  reputable 
attorneys  at  this  bar  and  officers  of  the  county,  sworn  to  prose- 
cute and  ferret  out  crime  and  wrong-doing.  Whether  as  officers 
of  this  county  or  as  members  of  this  bar  or  as  citizens  of  this 
county  and  state,  they  had  as  much  right  to  be  in  the  court  room 
at  the  times  it  is  claimed  they  were  here  as  counsel  for  the  de- 
fendants or  his  clients. 

It  is  a  strange  and  novel  proposition  that  the  prosecuting  at- 
torney or  his  assistants  may  not  be  present  in  the  court  room 
during  the  testimony  of  parties  to  a  case,  either  on  the  invitation 
of  the  court  or  on  their  own  volition,  lest  perhaps  the  jury  may 
be  affected  by  their  presence  or  a  witness'  credibility  suspected. 
If  their  presence  would  have  the  effect  of  eliciting  the  truth,  the 
whole  truth  and  nothing  but  the  truth  from  witnesses,  it  would 
greatly  aid  in  the  administration  of  justice  to  have  the  public 
prosecutor  or  one  of  his  assistants  always  present  during  the 
hearing  of  the  testimony  of  witnesses.    Besides  both  Mr.  Cash 
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and  Mr.  Weinig,  in  aflSdavits  filed  herein,  deny  the  charge  made 
in  this  amended  motion  for  a  new  trial,  and  even  if  it  had  been 
incorporated  in  the  original  motion,  as  was  said  before,  there  is 
nothing  in  the  record  to  show  that  such  a  thing  occurred,  nor  can 
it  be  substantiated  outside  of  the  record. 

As  to  the  motions  for  a  new  trial,  Silas  L.  Snodgrass'  counsel 
did  not  argue  his  motion,  but  sets  out  all  the  grounds  enumerated 
in  the  statute  except  that  of  newly-discovered  evidence. 

L.  P.  Plazen  &  Co.,  through  their  counsel,  also  set  out  all  the 
statutory  grounds  for  a  new  trial  except  that  of  newly-dis- 
covered evidence,  but  on  the  presentation  of  the  motion  no 
ground  for  a  new  trial  was  urged  except  irregularities  in  the 
proceedings  of  the  court:  First,  in  commenting  upon  the  tes- 
timony of  witnesses  for  the  defendants  in  the  presence  of  the 
jury  in  a  manner  calculated  to  make  the  jury  disbelieve  said  wit- 
nesses, including  comments  upon  the  testimony  of  witness  L.  P. 
Hazen  for  the  defense,  of  a  nature  to  impair  his  credibility  with 
the  jury;  second,  committing  him  to  jail  for  contempt  because 
his  answer  to  a  certain  question  was,  that  he  could  not  recollect; 
third,  in  addressing  remarks  directly  to  the  jury  of  a  nature  cal- 
culated to  prejudice  the  case  of  the  defendants  in  the  minds  of 
the  jury ;  fourth,  and  in  oftentimes  looking  at  the  jury  and  smil- 
ing when  evidence  was  being  put  in  by  the  defense  which  the 
court  did  not  itself  believe. 

The  aflBdavit  of  Levi  P.  Hazen  is  filed  in  support  of  these 
charges  of  the  irregularities  of  the  court,  but  in  so  far  as  the 
matters  set  out  in  his  affidavit  are  taken  from  the  record. of  the 
case  as  shown  by  the  stenographer's  notes,  no  affidavit  is  neces- 
sary, and  as  to  those  matters  not  taken  from  the  record,  but  set 
out  in  the  affidavit,  it  is  the  opinion  of  the  court  that  nothing  is 
added  to  their  weight  by  reason  of  the  fact  they  appear  to  have 
.been  made  under  oath  by  Levi  P.  Hazen. 

As  to  the  first  complaint  of  the  court's  conduct,  that  he  com- 
mented upon  the  testimony  of  witnesses,  including  that  of  Levi 
P.  Hazen,  during  the  progress  of  the  trial,  the  court's  attention 
has  not  been  called  to  any  such  comments,  either  by  a  reference 
to  the  record  or  in  the  affidavit  of  Levi  P.  Hazen,  except  the 
comments  upon  the  testimony  of  Silas  L.  Snodgrass,  one  of  the 
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defendants.  The  court  has  no  recollection  of  commenting  on 
the  testimony  of  Levi  P.  Hazen,  and  our  attention,  as  we  have 
said,  has  not  been  called  to  any  comments  on  his  testimony. 

As  to  what  was  said  concerning  the  testimony  of  Silas  L. 
Snodgrass,  the  court  is  of  the  opinion  that  nothing  that  he  could 
have  said  in  the  presence  and  hearing  of  the  jury  would  tend  to 
discredit  him,  after  the  shameful  exhibition  he  made  of  himself 
in  the  presence  of  the  jury  in  his  panicky  efforts  to  evade,  and 
avoid  answering  questions.  No  juror  with  the  least  instinct  of 
honesty  would  have  credited  Snodgrass'  testimony,  when  he 
admitted  having  been  paid  thousands  of  dollars  by  Levi  P. 
Hazen  &  Co.,  during  all  of  which  time  he  was  drawing  a  large 
salary  from  his  own  company,  the  Morrison  &  Snodgrass  Co., 
and  acting  as  its  secretary,  and  being  paid  by  it  for  devoting  his 
entire  time  and  best  energies  to  the  successful  prosecution  of  its 
business,  and  yet  he  could  not  remember  or  recollect  why  Levi  P. 
Hazen  &  Co.  had  paid  him  these  large  sums.  He  said  repeatedly 
that  it  was  for  services,  or  it  might  have  been  for  services,  and 
when  asked,  what  services,  he  would  not  tell,  but  said,  I  don't 
recollect  or  don't  remember.  More  than  a  score  of  times  he  so 
answered  when  it  was  palpable  to  a  mere  tyro  that  his  answers 
were  not  truthful,  and  that  he  gave  the  only  answers  he  could 
have  given,  unless  he  had  answered  truthfully  and  told  that  the 
moneys  were  given  to  him  by  Levi  P.  Hazen  &  Co.  as  bribes  to 
betray  his  own  company  and  his  fellow  stockholders  into  the 
hands  of  Hazen  &  Co.  It  is  inconceivable  that  any  judge  with 
the  least  feeling  of  responsibility  for  his  position,  or  a  decent 
regard  for  truth  and  justice,  could  have  sat  within  the  hearing 
of  this  party  to  this  suit,  testifying  as  a  witness  in  his  own  behalf 
and  on  behalf  of  his  fellow  conspirators,  and  not  made  an  effort 
to  prevent  the  desecration  of  the  temple  of  justice  by  the  con- 
tinued and  continuing  shameful  spectacle  of  a  shameless  man 
undertaking  to  hoodwink  justice  and  apparently  laughing  in  his 
sleeve  because  he  appeared  to  know  that  so  long  as  he  said  **I 
don't  recollect,"  or  **I  don't  remember,"  he  could  not  be  in 
contempt  for  failure  to  answer,  however  obvious  it  might  have 
been  that  his  answers  were  not  candid,  sincere  or  truthful.  I 
may  say  in  this  connection  that  so  long  as  I  occupy  a  position  on 
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this  bench,  and  cases  are  tried  before  me,  when  a  witness  or  a 
party  testifying  is  obviously  testifying  to  that  which  is  not  true, 
the  court  will  use  every  honorable  and  fair  means  to  ascertain 
the  truth  and  prevent  false  testimony  in  the  case. 

It  was  after  this  witness  had  repeatedly  said  that  he  might 
have  been  paid  by  Hazens  for  something,  that  the  court,  out  of 
all  patience  with  such  trifling  with  the  court,  jury  and  counsel, 
said  '*It  is  trifling  with  the  jury  and  the  court  to  say  such 
things,"  etc.,  and  again  when  he  had  answered  that  he  might 
have  been  paid  for  this  or  for  that,  or  it  might  have  had  some- 
thing to  do  with  this  matter  or  that,  the  court  said :  ^ '  It  might 
have  had  something  to  do  with  the  King  of  Timbuctoo,"  because 
the  answer  of  the  witness  was  just  as  irrelevant  as  the  remark 
the  court  made  that,  ''If  this  man  got  money  on  the  outside, 
when  he  was  employed  exclusively  by  the  Morrison  &  Snodgrass 
Co.,  and  was  an  officer  of  the  company,  as  an  honest  man,  he 
ought  to  be  able  to  tell  what  he  got  the  money  for.'' 

The  only  other  occasions  on  which  the  court  said  anything 
while  this  witness  was  on  the  stand,  was  to  interrogate  him  two 
or  three  times  in  an  effort  to  get  him  to  answer  questions,  when 
he  was  manifestly  evading  answering  and  resorting  to  subter- 
fuge in  his  answers. 

As  to  commenting  on  the  evidence  of  witnesses,  we  know 
of  no  rule  of  law  which  forbids  the  court  to  do  so,  especially  if 
the  comments  have  not  prejudiced  the  jury  against  either  party. 
See  Krapp  v.  Hauer,  38  Kan.,  430;  Chicago  B.  B,  Co,  v.  Mc- 
Laughlin, 146  Ills.,  353. 

Of  course,  if  the  court's  comments  are  of  such  a  nature  as  "that 
an  ordinary  juror  would  be  prejudiced  or  influenced  against  a 
party,  or  if  his  remarks  were  intended  to  and  naturally  would  dis- 
credit an  otherwise  apparently  fair  witness,  there  can  be  no  doubt 
that  this  would  be  good  grounds  for  setting  aside  the  verdict,  un- 
less it  was  apparent  that  the  verdict  was  in  accordance  with  sub- 
stantial justice. 

As  to  interrogating  the  witnesses,  there  is  no  rule  of  law  nor 
any  statute  which  makes  it  error.  A  judge  presiding  at  the  trial 
of  a  jury  case  is  not  a  mere  umpire  of  a  game  of  ball,  to  call 
balls  and  strikes,  nor  is  he  a  mere  moderator  between  contend- 


860  HAMILTON  COUNTY  COMMON  PLEAS. 


Morrison  et  al  v.  Has^n  et  al.  [Vol.  10  (N.S.) 


ing  parties,  but  he  has  active  duties  to  perform  in  maintaining 
justice  and  in  seeing  that  the  truth  is  developed,  and  he  may  for 
such  purpose  put  proper  questions  to  the  witnesses,  and  even 
leading  questions.  Lefever  v.  Johnson,  79  Ind.,  554;  Long  v. 
State,  95  Ind.,  481 ;  Hufman  v.  Benore,  85  Ind.,  591 ;  Bowden  v. 
Echor,  95  Ga.,  243;  Clark  v.  Phelps,  35  Kan.,  43. 

As  to  the  action  of  the  court  in  committing  Levi  P.  Hazen  for 
contempt,  and  the  claim  that  this  act  of  the  court  prejudiced  his 
cause  in  the  minds  of  the  jury,  it  would  appear  that  if  he  had 
sat  or  stood  mute  and  not  answered  the  question,  there  would  or 
could  be  no  claim  made  of  the  want  of  power  in  the  court  to 
commit  him  to  jail  as  for  a  contempt,  and  this  would  and  should 
be  done  in  the  presence  of  a  jury.  The  court  in  such  case 
would  not  be  obliged  to  send  the  jury  out  of  the  court  room  before 
committing  a  recalcitrant  or  contumacious  witness  for  contempt. 
If,  in  other  words,  the  witness  had  been  guilty  of  contempt,  and 
he  happened  to  be  one  of  the  parties  and  was  committed  for  the 
contempt  in  the  presence  of  the  jury,  could  it  be  claimed  that 
this  act  so  prejudiced  the  jury  that  the  party  so  committed  and 
prejudiced  should  have  a  new  trial  on  that  account  ?  Surely  not. 
This  would  be  a  ridiculous  claim,  because  in  every  case  where  a 
party  to  the  suit  was  guilty  of  contempt  and  committed  for  the 
offense,  the  court  would  on  that  account  be  obliged  to  give  him 
a  new  trial.  The  guilty  party  in  such  cases  would  always  be 
benefiting  by  his  own  wrong-doing. 

Now,  if  the  party  is  not  guilty  of  contempt,  but  the  court  be- 
lieves him  to  be  and  commits  him  therefor,  and  he  is  subsequently 
released  on  habeas  corpus  by  a  higher  court,  wherein  is  he 
prejudiced  before  the  jury?  Has  not  the  court's  action  rather 
made  a  martyr  of  him  in  the  eyes  of  the  jury,  and  instead 
of  prejudicing  his  cause  would  not  the  jury's  sympathies  be 
naturally  and  ordinarily  aroused  in  his  favor,  especially  if  the 
jury  felt  or  believed  that  he  was  an  honest,  well-meaning  wit- 
ness and  party?  It  is  quite  probable  that  Hazen  expected  this 
result  from  the  court's  action,  and  that  he  and  his  counsel  are 
disappointed  and  chagrined  that  the  jury  did  not  see  the  in- 
cident in  the  same  light  that  they  thought  they  saw  it. 

From  the  conduct  and  testimony  of  Hazen  and  his  interest 
in  the  case  it  is  not  improbable  that  he  welcomed  the  commit- 
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ment  of  the  court,  and  his  subsequent  release,  as  a  circumstance 
which  he  may  have  believed  would  lead  the  jury  to  return  a  ver- 
dict in  his  favor.  There  appeared  to  be  as  much  of  a  studied 
effort  during  the  trial  to  try  the  court  as  to  try  the  case,  to  see 
how  much  error  could  be  gotten  into  the  record  for  the  purpose 
of  predicating  a  new  trial  on  these  errors. 

It  is  true  the  circuit  court  has  held  that  Hazen 's  answer  **I 
don't  recollect"  or  *'I  don't  remember '*  to  questions  which  it 
was  obvious  he  could  have  answered,  did  not  constitute  contempt; 
but,  nevertheless,  this  court  is  of  the  opinion  that  if  the  circuit 
court  could  have  had  before  it  Levi  P.  Hazen 's  entire  testimony, 
including  his  testimony  taken  in  the  deposition  in  another  case 
which  had  been  read  before  he  took  the  stand  in  his  own  behalf, 
the  learned  circuit  court  would  have  held  as  did  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit  of  New 
York  "in  the  case  in  177  Fed.  Rep.,  191  {In  re  Schulman  et  al). 
Judge  Coxe  announcing  the  opinion,  that  where  a  bankrupt  in 
his  examination  under  oath  con-cerning  his  property,  answers 
**I  don't  remember,"  he  evinces  a  deliberate  purpose  to  conceal 
the  truth  and  can  be  punished  as  for  contempt  of  court  in  re- 
fusing to  answer.  The  court  in  that  case  commenting  on  the 
witness'  answer  says: 

**His  answers,  *I  don't  remember,'  and  *what  do  you  mean?' 
so  often  given,  might  in  some  instances  have  been  the  re- 
sult of  a  defective  memory  or  an  honest  inability  to  under- 
stand. An  appellate  court  may  be  unable  to  detect  under 
such  conditions,  the  false  from  the  true,  the  honest  from 
the  fraudulent,  but  an  intelligent  person  observing  the  witness 
for  hours  on  the  stand  could  not  be  deceived  as  to  his  purpose. 
When,  therefore,  he  answers  repeatedly  *I  don't  remember,'  it 
is  obvious  that  he  was  deliberately  withholding  information  to 
which  the  trustee  was  entitled.  In  effect  his  attitude  was  one  of 
defiance.  He  did  not  affirmatively  tell  the  referee  that  he  re- 
fused to  disclose  the  facts  which  would  enable  the  trustee  to  fol- 
low the  property  although  these  facts  were  well  known  to  him, 
but  his  conduct  produced  the  same  result  as  if  he  had  stated  his 
purpose  openly. " 

Applying  the  reasoning  of  the  learned  court  in  the  case  just 
cited  to  Levi  P.  Hazen 's  conduct,  can  it  be  doubted  by  anyone 
who  heard  his  testimony  and  his  deposition,  that  his  conduct  as 
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shown  by  his  disingenuous  and  evasive  answers  to  numerous 
questions  as  to  why  he  had  paid  Snodgrass  these  various  large 
sums  of  money  from  time  to  time,  produced  the  same  result  as  if 
he  had  refused  to  answer,  when  he  answered  *'I  don't  recollect," 
or  *  *  I  don 't  remember  "  T 

If  Hazen  's  case  was  prejudiced  by  anything  that  the  court  did 
or  said  he  brought  it  on  himself  by  his  own  conduct  in  assuming 
an  attitude  of  defiance  toward  the  court  and  jury.  He  and 
Snodgrass  were  a  pair  of  the  same  kind,  and  what  has  been  said 
of  Snodgrass  is  equally  applicable  to  Levi  P.  Hazen.  Men  who 
would  deliberately  plot  and  conspire  to  cheat  and  defraud  would 
not  hesitate  to  commit  the  lesser  offenses  of  falsification,  con- 
cealment and  evasion  to  prevent  being  found  out. 

A  jury  of  babes  would  not  have  been  deceived  by  the  testi- 
mony of  these  two.  It  may  be  that  Hazen  and  Snodgrass  fondly 
hoped,  as  the  ostrich  thinks  when  he  sticks  his  head  into  thesand, 
that  he  is  completely  concealed,  that  by  their  evasive  and  equivo- 
cating answers  they  were  misleading  the  court  and  jury  and 
covering  up  their  tracks. 

As  to  the  charge  that  the  court,  during  the  trial  of  the  case, 
addressed  remarks  directly  to  the  jury  calculated  to  prejudice 
the  case  of  the  defendants  in  the  minds  of  the  jury,  it  is  to  be 
said  that  there  is  no  foundation  for  this  charge,  nor  will  the 
record  disclose  any  such  remarks  made  to  the  jury. 

As  to  the  last  charge,  that  the  court  oftentimes  tried  to  in- 
fluence the  jury  by  smiling  and  looking  at  the  jury  when  evi- 
dence was  being  put  in  by  the  defense  which  the  court  itself  did 
not  believe,  it  should  be  a  suflSeient  answer  to  say  that  the  charge 
is  beneath  the  notice  of  the  court  and  too  contemptible  to  deserve 
mention.  However,  if  counsel  for  the  defendants  observed  any 
conduct  of  this  kind  in  court,  he  observed  something  that  the 
court  is  entirely  unconscious  of,  and  does  not  believe  occurred. 

Many  authorities  have  been  cited  by  counsel  for  Levi  P.  Hazen 
&  Co.,  to  show  that  the  irregularities  in  the  proceedings  of  the 
court  may  consist  in  making  remarks  in  the  presence  and  hear- 
ing of  the  jury  calculated  to  prejudice  the  jury  against  one  or 
the  other  of  the  parties,  and  that  where  it  appears  that  the  acts 
and  conduct  of  the  trial  court  tended  to  influence  or  prejudice 
the  jury  against  the  losing  party,  a  new  trial  should  be  granted. 
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This  is  undoubtedly  a  sound  proposition  of  law,  because  the 
court  has  no  more  right  to  prejudice  a  litigant's  cause  than  has 
the  prevailing  party  or  his  counsel;  but  in  the  case  at  bar,  the 
court  has  endeavored  to  look  at  the  entire  record  of  the  trial  in 
as  impersonal  a  way  as  it  was  ]X»sible  to  do  in  view  of  the  per- 
sonal charges  made  against  the  court  by  counsel  for  the  defend- 
ants, Hazen  &  Co. 

Looking  at  the  record  and  proceedings  of  the  trial,  the  court 
is  unable  to  see  how  anything  that  he  did  or  said  could  have  preju- 
diced the  defendants'  case.  The  court  did  only  what  he  had  a 
legal  righ't  to  do,  and  what  he  still  believes  it  was  his  duty  to  do 
because  of  the  bad  conduct  and  disingenuous  and  evasive  answers 
of  the  two  defendants,  Hazen  and  Snodgrass,  not  their  witnesses, 
and  if  the  cause  was  prejudiced  in  the  minds  of  the  jury,  they 
themselves  aroused  that  prejudice  and  they  must  suffer  the  con- 
sequences and  not  seek  through  their  counsel  to  cast  aspersions 
and  blame  upon  the  court.  A  gray  wolf  when  trapped,  always 
shows  his  teeth  and  endeavors  to  bite. 

Section  5115,  Revised  Statutes,  provides  that  the  court  at 
every  stage  of  the  action  must  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings  which  does  not  aflfect  the  substantial 
rights  of  the  adverse  party. 

There  are  niunerous  authorities  to  support  this  rule  of  law,  and 
numerous  instances  wherein  the  court  has  applied  this  rule  in 
this  state.  See  Baird  v.  Telephone  Co.,  10  C.  C.(N.S.),  163; 
Berry  v.  State,  31  O.  S.,  219 ;  McHugh  v.  State,  42  0.  S.,  154 ; 
Traction  Co,  v.  Sterling,  9  C.C.(N.S.),  200. 

In  conclusion  the  court  is  of  the  opinion  that  substantial  jus- 
tice has  been  done  the  defendants  in  this  case  by  the  jury,  or 
would  have  been  done  if  the  verdict  had  been  several  thousands 
of  dollars  greater  than  it  is,  in  favor  of  the  plaintiff;  and  if  there 
were  as  many  errors  in  the  case  as  there  are  holes  in  a  skimmer, 
nevertheless  those  errors  are  not  prejudicial,  so  long  as  the  ver- 
dict is  substantially  as  it  should  be  and  in  accordance  with  the 
law  and  the  evidence.  Upon  a  review  of  the  whole  case  the  court 
has  no  doubt  of  the  correctness  and  justice  of  this  verdict,  and  it 
will  not  be  disturbed. 

The  motion  for  a  new  trial  will  be  overruled. 
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MUNICIPAL  APPOINTMENTS  UNDER  THE  PAINE  LAW. 

Comman  Pleas  Court  of  Cuyahoga  County. 

The  State  op  Ohio,  ex  rel  Newton  D.  Bakeb,  City  Solicitor, 
V.  Andrew  B.  Lea,  Director  op  Pubeic  Service. 

Decided,  October  6,  1910. 

Municipal  Corporations — Appointments  within  the  Classified  Service — 
Mandamus  to  Compel  Strict  Compliance — Sections  W8,  et  seq, 

1.  The  act  of  May  12,  1908,  known  as  the  Paine  law,  so  far  as  Sections 

157  to  165  (inclusive)  are  concerned,  was  founded  upon  a  well-de- 
fined popular  belief  that  the  civil  service  In  municipalities  through- 
out the  state  would  become  more  efficient  by  competitive  examina- 
tions open  to  all,  and  became  operative  January  2,  1910. 

2.  Any  appointment  of  directors  or  officers  therein  named,  made  in  a 

way  other  than  that  prescribed,  is  void,  and  mandamus  will  lie 
to  compel  strict  compliance  with  the  provisions  of  the  act. 

3.  Appointments  within  the  classified  service  made  by  the  mayor  are 

temporary,  and  terminate  when  the  contingency  which  made  them 
so  has  passed. 

Newton  D,  Baker,  for  plaintiflP. 
Mathews  <&  Orgill,  contra. 

Keeler,  J. 

The  questions  arise  upon  the  demurrer  to  the  answer  of  the 
defendant.  The  answer  alleges,  among  other  things,  that  for  a 
long  time  prior  to  January,  1910,  there  was  and  still  is,  among 
the  oflScers  and  places  of  employment  in  the  Department  of  Pub- 
lic Service,  and  in  the  division  of  lighting  thereunder,  of  the  city 
of  Cleveland,  an  office  and  position  of  employment  known  as  that 
of  inspector  of  street  lighting;  that  prior  to  the  said  date  said 
office  was  occupied  by  a  person  known  as  inspector  of  street  light- 
ing, who,  subsequent  to  the  second  day  of  January,  1910,  to-wit, 
January  31st,  1910,  was  discharged  and  the  position  filled  by  the 
appointment  thereto  by  the  defendant,  Andrew  B.  Lea,  Director 
of  Public  Service,  of  another  person,  who  has  continuously  to 
the  present  time  occupied  said  office  and  position,  performed  the 
duties  and  received  the  emoluments  and  salary  thereof,  and  that 
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said  appointment  was  made  by  defendant  in  the  ordinary  course 
of  administering  the  duties  of  his  department.  In  other  words, 
the  defendant  admits  he  did  not  make  the  appointment  in  ac- 
cordance with  the  provisions  of  the  statute  then  in  existence,  but 
says  that  it  was  nevertheless  legal.  That  the  said  director  of 
public  service  had  a  right  to  discharge  said  inspector  is  not  dis- 
puted. That  privilege  was  given  him  by  statute,  subject  also  to 
limitations.  But  the  legality  of  his  discharge  is  not  before  me. 
That  he  had  any  legal  right  to  appoint  his  successor  is  disputed, 
and  the  legal  status  of  said  appointee  is  involved. 

The  Legislature  passed  in  1908  (99  0.  L.,  page  562),  what  is 
known  as  the  Paine  law,  amending  the  municipal  code  of  1902, 
modifying  and  enlarging  the  powers  of  municipal  corporations 
and  their  officers.  This  act  had  for  its  object,  among  other 
things,  the  placing  under  the  civil  service  of  certain  employes  of 
the  municipalities  throughout  the  state,  dividing  lliem  into 
classified  and  unclassified  lists.  The  inspector  of  street  lighting, 
it  is  conceded,  belonged  to  the  former  class.  This  law,  it  may  be 
said  in  passing,  grew  out  of  a  public  sentiment  which  began  to 
assert  itself  and  attract  attention  some  twenty-five  or  more  years 
ago  with  reference  to  employes  in  the  federal  service,  and  which 
was  given  expression  to  subsequently  by  Congress  in  the  form  of 
what  I  may  call  the  National  Civil  Service  law.  Not  long  there- 
after a  like  statute  was  passed  by  the  state  of  New  York,  and  so 
beneficial  was  it  in  its  results  that  its  underlying  principles  were 
incorporated  in  the  Constitution  of  that  state  in  1895.  About 
the  same  time  Massachusetts  passed  a  similar  law,  and  Illinois 
followed  in  1895.  All  these  statutes  responded  to  a  rising  and 
increasing  public  belief  that  employment  in  the  public  service 
should  be  removed  from  partisan  politics  as  far  as  possible,  to 
the  end  that  the  service  might  be  more  efficient,  more  honorable, 
be  based  upon  merit,  and  fitness  to  be  ascertained  by  competitive 
examinations  open  to  all.  In  short  their  object  (including  that 
of  our  own  law  of  1908)  was  to  do  away  with  the  so-called  spoils 
system,  which  a  writer  on  constitutional  history  defines  as  an 
inviolable  principle  of  American  politicians.  A  statute  with 
such  a  foundation  or  origin  should  be  construed,  if  possible,  so 
as  to  meet  the  demand  which  the  public  plainly  had  in  mind  when 
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it  was  enacted.  It  went  into  effect  August  1st,  1909,  with  the  ex- 
ception of  Sections  157,  158,  159,  160,  161,  162,  163,  164  and 
165,  which  became  operative  from  and  after  January  1,  1910, 
or,  as  the  Supreme  Court  has  ruled,  January  2,  1910,  at  which 
time  Mr.  Lea  was  director  of  public  service  by  appointment  of 
the  mayor,  and  has  remained  such  ever  since.  All  of  his  official 
powers  with  reference  to  the  appointment  of  employes  were  de- 
rived from  the  statutes  which  went  into  effect  almost  simul- 
taneously with  his  taking  office.  Section  129  of  the  act  provides 
that  he  shall  have  the  exclusive  right,  subject  to  the  limitations 
therein  prescribed,  to  appoint  all  officers,  clerks  and  employes  in 
his  respective  departments  and  offices. 

The  limitations  referred  to  are  the  several  sections  named 
above,  and  have  reference  to  the  civil  service  features  of  the 
statute.  Briefly  stated,  these  sections  provide  for  the  appoint- 
ment of  the  civil  service  commission,  for  the  classified  and  un- 
classified service,  for  the  examination  of  applicants,  for  pro- 
motions, dismissals,  rules,  and  the  duties  of  the  commission. 

The  statute  further  provides  that  the  appointing  officer  shall 
notify  the  commission  of  any  vacancy  to  be  filled,  and  that  he 
shall  thereupon  appoint  one  of  three  persons  certified  to  him  by 
the  commission,  such  persons  having  passed  the  required  exam- 
ination. 

It  is  claimed  by  the  defendant  that  the  vacancy  which  existed 
was  created  by  his  own  voluntary  act  in  discharging  the  former 
occupant.  He  says,  further,  that  no  list  of  persons  eligible  to 
said  office  luid  position  had  as  yet  been  prepared  and  established 
by  the  civil  service  commission. 

I  am  unable  to  see  upon  what  theory  of  law  the  defendant 
could  voluntarily  create  a  vacancy  in  his  department,  and  then 
immediately  proceed  to  fill  it  as  he  states  in  his  answer,  in  the 
ordinary  course  of  administering  the  affairs  of  his  department, 
but  in  direct  violation  of  the  statute  then  in  existence  clearly  and 
unmistakably  defining  his  powers  in  respect  thereto,  and  also 
his  limitations. 

The  fact  that  the  dvii  service  commission  had  not  yet  organ- 
ized, which  body  it  was  his  duty  to  notify;  and  the  fact  that  said 
commission  had  not  prepared  an  eligible  list  from  which  he  could 
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make  an  appointment,  are  not,  in  my  judgment,  a  sufficient  an- 
swer to  the  clear  requirement  of  the  statute.  He  had  a  right  to 
discharge  any  or  all  the  employes  in  his  respective  departments, 
but  he  had  no  right  to  make  any  appointment  except  in  the  way 
provided  by  law.  The  statute  itself  provides  for  emergencies 
in  Section  165,  which  gives  to  the  mayor  the  right  to  make  tem- 
porary appointments;  and  he  alone,  if  anybody,  in  my  judg- 
ment, had  the  right  to  make  the  appointment  in  question;  and 
even  he  could  make  it  only  upon  the  ground  that  the  dismissal 
or  vacancy  amounted  to  a  stoppage  of  public  business. 

It  is  perhaps  apart  from  the  case,  but  on  the  theory  that  the 
mayor  made  the  appointment  as  alleged  in  the  petition,  deriving 
his  i)Ower  so  to  do  from  Section  165,  said  appointment  was  tem- 
porary and  terminated  on  August  23d,  1910,  the  date  when  the 
civil  service  commission  notified  the  department  that  it  had 
prepared  a  list  of  eligibles,  which  it  was  ready  to  certify  to  him 
on  his  request.  In  other  words,  the  condition  which  made  the 
appointment  temporary,  to-wit,  the  failure  of  the  commission 
to  organize  and  prepare  a  proper  list  for  certification,  had 
passed,  and  the  office  became  vacant.  Section  165  would  seem  to 
contemplate  not  only  such  a  situation  as  the  facts  in  this 
case  present,  to-wit,  the  discharge  of  an  employe  from  an  import- 
ant public  position,  and  the  vacancy  necessarily  resulting  there- 
from, but  those  exigencies  which  might  arise  from  riots,  confiagra- 
tions  and  other  like  disturbances.  That  the  mayor's  power  of  ap- 
pointment was  intended  by  the  Legislature  to  be  limited  to  the 
latter  kind,  as  claimed  by  the  defendant,  I  do  not  believe.  The 
language  of  the  section,  in  view  of  the  entire  statute  and  the 
conditions  surrounding  its  introduction  which  the  Legislature 
must  have  contemplated,  seems  to  me  not  difficult  to  under- 
stand. It  is  a  principle  of  construction  that  the  meaning  of  a 
statute  may  be  inferred  from  the  existing  circumstances  or  con- 
tained and  the  necesstiy  or  want  of  necessity  of  adoption  (158 
111.,  653).  The  exigencies  referred  to  are  those  **  provided 
for  in  this  act."  The  mayor  is  still  made  the  chief  con- 
servator of  peace  within  the  corporation,  and  it  is  still  his  special 
duty  to  see  that  all  ordinances,  by-laiws  and  resolutions  of  the 
council  are  faithfully  obeyed  and  enforced.    It  is  fair  to  pre- 


868  CUYAHOGA  COUNTY  COMMON  PLEAS. 


State,  ex  rel,  v.  Lea,  Director.  [Vol.10  (N.S.) 


sume  that  if  the  Legislature  had  had  any  other  meaning  in  mind, 
it  would  itself  have  construed  the  section.  But  the  language 
is,  to  my  mind,  so  simple,  in  view  of  all  the  circumstances,  thai 
no  construction  was  deemed  necessary. 

The  word  ** vacancy"  has  no  technical  meaning.  An  office 
is  not  vacant  so  long  as  it  is  supplied,  in  the  manner  provided 
by  the  Constitution  or  law,  with  an  incumbent  who  is  legally 
qualified  to  exercise  the  powers  and  perform  the  duties  which 
pertain  to  it,  and,  conversely,  it  is  vacant,  in  the  eye  of  the  law, 
whenever  it  is  unoccupied  by  a  legally  qualified  incumbent,  who 
has  a  lawful  right  to  continue  therein.  77  Pac,  299;  36  Am. 
Rep.,  771 ;  98  Fed.,  576-9. 

In  a  New  York  case  a  mandamus  to  compel  payment  of  the 
salary  of  an  employe  who  had  not  been  appointed  as  required  by 
the  civil  service  law  of  that  state,  was  refused.     148  N.  Y.,  360. 

The  appointment,  therefore,  of  the  present  inspector  of  street 
lighting,  as  alleged  in  the  answer,  I  find  to  have  been  \;vnthout  any 
warrant  of  law,  and  void.  The  vacancy  which  existed  at  the 
dismissal  of  the  former  inspector  was  continuous  and  exists  at 
the  present  time ;  and  the  only  way  in  which  it  can  be  filled  is  for 
the  director  of  public  service  to  notify  the  commission  of  said 
vacancy,  and  appoint  to  said  place  one  of  three  candidates  cer- 
tified to  him  by  the  civil  service  commission.  In  either  event, 
whether  the  appointment  was  made  by  the  mayor  or  by  the  de- 
fendant, the  law  attaches,  and  the  position  in  question  can  be 
filled  only  by  a  strict  compliance  with  its  provisions. 

The  demurrer  to  the  answer  will  therefore  be  sustained,  and  the 
writ  of  mandamus  allowed  as  prayed  for  in  the  petition. 
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WATER  RENT  A  LIEN  ON  THE  PROPERTY  SUPPLIED. 

Common  Pleas  Court  of  Logan  County. 

William  II.  Young,  v.  Blanche  H.  Hamilton  et  al. 

Decided,  October,  1910. 

Municipal  Corporations — Water  Works  Regulations  of  the  Same  Force 
and  Effect  os  Ordinances — And  Water  Rents  Become  a  Lien  on  the 
Property  Supplied,  When — Are  of  the  "Nature  of  Special  Assess- 
ments— Sections  378-),  et  seq.,  SSOl,  et  seq.,  and  3946,  et  seq. 

Where  water  works  are  owned  by  a  municipality,  and  the  by-laws  and 
regulations  prepared  by  the  director  of  public  service  for  the 
water  works  department  provide  among  other  things  that  property 
to  which  water  is  supplied  shall  be  held  liable  for  all  water  rents, 
such  rents  become  a  lien  on  the  property  notwithstanding  the  ap- 
plication for  the  use  of  the  water  was  made  by  the  tenant  instead 
of  the  landlord. 

This  action  was  brought  by  the  plaintiff  to  foreclose  a  mort- 
gage. The  city  of  Bellefontaine  was  granted  leave  to  be  made  a 
party  defendant  and  to  file  answer,  and  in  its  pleading  set  up  a 
claim  of  lien  for  $4  water  rents  due  from  a  tenant  of  the  the 
owners  of  the  property  covered  by  the  mortgage,  and  asked  that 
the  water  rents,  to-wit,  $4,  be  decreed  to  be  a  lien  on  the  premises 
and  ordered  to  be  paid  out  of  the  proceeds  of  sale. 

To  that  pleading  of  the  city  a  demurrer  was  filed,  the  demur- 
rant claiming  that  the  water  rent  charges  could  not  be  paid  out 
of  the  proceeds  of  sale  because  it  was  not  a  lien  upon  the  prem- 
ises. 

Brodrick,  J. 

This  cause  now  comes  on  for  hearing  on  the  demurrer  of  Wil- 
liam S.  Defrees,  administrator,  to  the  answer,  and  cross-petition 
of  the  defendant,  the  city  of  Bellefontaine. 

The  by-laws,  rules  and  regulations  of  said  city  as  provided  by 
the  director  of  public  service,  thereof,  provide  as  follows : 

"Section  1.  All  applications  for  the  use  of  water  from  the 
Bellefontaine  Water  Works  for  the  purpose  of  introducing  water 
into  premises,  must  be  made  by  the  owner  or  his  authorized  agent. 

"The  applicant  must  state  fully  all  purposes  for  which  the 
water  is  required  and  answer  all  questions  for  which  they  required 
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the  use  of  water,  and  with  the  distinct  understanding  that  the 
property  is  to  be  held  liable  for  all  water  rents.  Upon  comply- 
ing with  these  conditions  the  clerk  of  the  water  works  will  issue 
a  permit  granting  the  applicant  the  privilege  of  a  service  attach- 
ment and  the  number  of  the  service. 

**  Water  service  pipes  shall  be  taken  to  at  least  six  inches  be- 
yond the  curb  line,  where  it  does  not  exceed  twenty  feet  from 
water  main. 

"An  advance  rate  of  eight  dollars  ($8.00)  must  be  paid  at  the 
time  of  application.'' 

The  answer  and  cross-petition  avers  that  the  requirements  of 
said  by-laws  were  fully  complied  with  in  this  instance. 

The  demurrer  therefore  admits  that  the  water  works  are  owned 
by  the  city  of  Belief ontaine ;  that  the  application  for  the  use  of 
the  water  was  made  to  the  duly  constituted  authorities  of  said  city 
in  charge  of  the  said  water  works,  by  the  owner,  or  the  duly  au- 
thorized agent  of  the  owner,  of  the  premises  involved  in  this  ac- 
tion; that  in  said  application  so  made  by  said  owner  or  agent 
was  this  specific  agreement,  * '  and  with  the  distinct  understanding 
that  the  property  is  to  be  held  liable  for  all  water  rents,"  and 
that  under  said  application  there  remains  due  to  said  city  the 
sum  of  four  dollars  for  water  rent. 

The  sole  question,  therefore,  arising  on  demurrer  is  the  power 
of  the  city  to  collect  from  the  proceeds  of  the  property  sold  un- 
der an  order  of  the  court,  or,  in  other  words,  whether  water  rents 
arc  a  lien  on  the  property  supplied  with  water  where  the  water 
works  are  owned  by  the  city. 

The  statutes  applicable  to  the  question  as  contained  in  the  Gen- 
eral Code  are  as  follows : 

**  Section  3946.  The  director  of  public  service  shall  manage, 
conduct  and  control  the  water  works,  furnish  supplies  of  water, 
collect  water  rents,  and  appoint  necessary  officers  and  agents." 

**  Section  3957.  Such  director  may  make  such  by-laws  and 
regulations  as  he  deems  necessary  for  the  safe,  economical  and 
efficient  management  and  protection  of  the  water  works.  Such 
by-laws  and  regulations  shall  have  the  same  validity  as  ordi- 
nances when  not  repugnant  thereto  or  to  the  constitution  or  laws 
of  the  state. ' ' 

**  Section  3958.  For  the  purpose  of  paying  the  expense  of 
conducting  and  managing  the  water  works,  such  director  may 
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assess  and  collect  from  time  to  time  a  water  rent  of  suflScient 
amount  in  such  manner  as  he  deems  most  equitable  upon  all  tene- 
ments and  premises  supplied  with  water.  When  more  than  one 
tenant  or  water  taker  is  supplied  with  one  hydrant,  or  off  the 
same  pipe,  and  when  the  assessments  therefore  are  not  paid 
when  due,  the  director  shall  look  directly  to  the  owner  of  the 
property  ifor  so  much  of  the  water  rent  thereof  as  remains  un- 
paid, which  shall  be  collected  in  the  same  manner  as  other  city 
taxes." 

In  order  to  understand  the  last  clause  of  the  preceding  section, 
a  glance  at  some  of  the  provisions  of  the  General  Code  may  be  of 
assistance : 

**  Section  3784.  Each  municipal  corporation  shall  have  special 
powers,  to  be  exercised  as  provided  by  law,  to  levy  and  collect 
taxes  upon  the  real  and  personal  property  within  the  corporation 
for  the  purpose  of  paying  the  expenses  of  the  corporation,  con- 
structing improvements  authorized,  and  exercising  the  general 
and  specific  powers  conferred  by  law." 

''Section  3794.  On  or  before  the  first  Monday  in  July,  each 
year,  council  shall  cause  to  be  certified  to  the  auditor  of  the 
county,  the  rate  of  taxes  levied  by  it  on  the  grand  duplicate,  who 
shall  place  it  on  the  tax  list  of  the  county  in  the  same  manner  as 
township  taxes  are  by  law  placed  thereon,"  etc. 

*  *  Section  3795.  The  taxes  of  the  corporation  shall  be  collected 
by  the  county  treasurer  and  paid  into  the  treasury  of  the  cor- 
poration in  the  same  manner  and  under  the  same  laws,  rules  and 
regulations  as  are  prescribed  for  the  collection  and  paying  over 
of  state  and  county  taxes,"  etc. 

**  Section  3897.  Special  assessments  shall  be  payable  by  the 
owners  of  the  property  assessed  personally,  by  the  time  stipulated 
in  the  ordinance  providing  therefor,  and  shall  be  a  lien  from 
the  date  of  the  assessment  upon  the  respective  lots  or  parcels  of 
land  assessed.  When  presented  with  a  receipt  from  the  con- 
tractor, iu  whose  favor  an  assessment  is  confirmed,  or  his  as- 
signs, showing  such  assessment  on  any  property  for  any  im- 
provement to  have  been  paid,  the  auditor  or  clerk  shall  at  once 
record  the  fact  upon  the  margin  of  the  record  of  the  assessment, 
with  the  date  of  such  presentation,  from  which  time  such  prop- 
erty shall  be  released  from  the  lien." 

Sections  3898  and  3900  inclusive,  provide  the  collection  of 
special  assessments  by  suit. 
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''Section  3901.  If  in  any  such  action,  it  appears  that  by 
reason  of  any  technical  irregularity  or  defect,  whether  in  the 
proceedings  of  the  council,  or  of  any  other  officer  of  the  corpora- 
tion, or  in  the  plans  or  estimates,  the  assessment  has  not  been 
properly  made  against  any  defendant  or  upon  any  lot  or  parcel 
of  land  sought  to  be  charged,  the  court  may  nevertheless  on  satis- 
factory proof  that  expense  has  been  incurred,  which  is  a  proper 
charge  against  such  defendant,  or  lot  or  parcel  of  land  in  ques- 
tion, render  Judgment  for  the  amount  properly  chargeable 
against  such  defendant  or  on  such  lot  or  land,  but  in  such  cases, 
the  court  shall  make  such  order  for  the  payment  of  the  costs  as 
may  be  equitable  and  proper.  '* 

Under  the  statutes  above  quoted,  the  director  of  public  service 
is  compelled  to  furnish  water,  on  application,  and  to  prepare  the 
necessary  by-laws  and  regulations  for  the  government  of  his  de- 
partment; and  such  by-laws  and  regulations  have  all  the  force 
and  effect  of  the  ordinances  passed  by  the  council  of  the  mu- 
nicipality. 

When  water  works  are  constructed,  special  assessments  are 
made  therefor,  and  the  revenue  derived  from  water  rents,  after 
paying  the  operating  expenses  become  a  part  of  the  sinking  fund 
to  be  used  in  liquidating  the  bonded  indebtedness  incurred  in  the 
construction  of  the  water  works  system. 

It  therefore  becomes  so  much  a  part  of  the  special  assessments 
as  to  be  used  in  liquidation  of  the  bonded  indebtedness,  and  thus 
to  relieve  the  burden  of  such  assessments  to  the  amount  of  the 
surplus  remaining  after  paying  operating  expenses. 

No  profit  arises  to  enrich  private  fortunes,  but  such  water 
rents  inure  to  the  benefit  of  the  governmental  power  of  the  mu- 
nicipality, and  hence  they  ought  to  be,  and  are,  as  much  entitled 
to  consideration  by  courts  as  special  assessments  for  improve- 
ments in  the  city. 

In  the  case  of  the  City  of  Gallipolis  v.  The  Trustees  of  Water 
Works,  2  N.  P.,  161,  Coultrap,  J.,  says  on  page  163  : 

**  Section  2411  provides  that  for  the  purpose  of  paying  the 
expenses  of  conducting  and  managing  the  water  works,  the 
trustees  or  board  shall  have  power  to  assess  and  collect  from 
time  to  time  a  water  rent  of  sufficient  amount,  in  such  amount  as 
they  may  deem  most  equitable,  upon  all  tenements  and  premises 
supplied  with  water.  It  will  be  noticed  that  the  expenses  here 
named  are  provided  for  by  way  of  assessment  rather  than  by 
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tax.  They  are  to  be  assessed  and  collected  not  upon  all  tene- 
ments and  premises  of  the  city,  but  upon  all  tenements  and 
premises  supplied  with  water,  and  in  such  manner  as  the  trustee 
may  deem  most  equitable.  •  •  •  The  assessment  of  water 
rents  provided  for  in  Section  2411  is  made  a  charge  upon  the 
tenements  and  premises  supplied  with  water,  and  is  to  be  col- 
lected in  the  same  manner  as  other  city  taxes,  which  means  that 
if  they  are  not  paid  when  due,  the  premises  may  be  sold  to  pay 
them. ' ' 

In  the  case  of  Hutchins  v.  City  of  Cleveland  et  at,  9  C.C. 
(N.  S.),  226,  the  syllabus  reads  as  follows: 

'*1.  In  Sections  2410  and  2411,  Revised  Statutes  of  Ohio 
(1536-521  and  522,  Bates*  Annotated  Statutes),  the  words  *  trus- 
tees' and  'trustees  or  board'  include  the  directors  of  public 
service  in  cities,  as  well  as  boards  of  trustees  of  public  affairs  in 
villages. 

**2.  The  power  to  assess  and  collect  water  rents  in  cities  is 
vested  in  the  directors  of  public  service,  and  the  manner  in  which 
they  exercise  this  power  is  not  subject  to  the  control  of  the  city 
council." 

The  Supreme  Court,  in  the  case  of  Alter  v.  Cincinnati  et  al,  56 
Ohio  St.,  47,  hold  the  assessing  and  collecting  power  of  the  di- 
rector of  public  service  to  be  constitutional  and  valid,  and  on 
page  67,  the  court  say : 

"As  to  the  water  rent  act,  it  is  sufficient  to  say  that  the  Gen- 
eral Assembly  has  full  power  to  legislate  upon  the  subject,  and 
provide  the  purpose  to  which  the  water  rent  shall  be  applied,  and 
there  is  no  injustice  in  applying  the  water  rent  to  aid  in  the 
construction  of  the  water  works,  and  the  power  to  do  so  is  cer- 
tainly ample.  Water  rents  are  not,  strictly  speaking,  taxes, 
and  certainly  not  taxes  on  property  to  be  regulated  under  article 
twelve  of  the  constitution." 

The  power  of  assessment  under  the  statute  is  conferred  upon 
the  director  of  public  service,  and  every  person  who  makes  ap- 
plication to  have  the  benefit  of  the  use  of  water  supplied  by  the 
city  has  full  notice  of  the  by-laws  and  regulations  provided  by 
the  director  of  public  service  for  the  assessment  and  collection  of 
water  rents,  and  therein  specifically  agrees  that  the  property 
is  to  be  held  liable  for  all  water  rents.  Neither  can  owners  of 
property  be  unjustly  imposed  upon  for  the  by-laws  and  regula- 
tions require  that  the  application  be  made  by  the  owner  or  his 
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authorized  agent;  so  that  prior  to  the  introduction  of  water  to 
the  premises  the  owner,  either  personally  or  by  authorized  agent, 
must  have  consented  to  the  terms  and  conditions  provided  there- 
for by  the  director  of  public  service. 

In  the  case  at  bar,  the  demurrer  does  not  appeal  to  the  court, 
for  it  is  urged  by  the  personal  representatives  of  the  owner  of 
the  premises  and  thereby  seeks  to  repudiate  the  contract  of  the 
decedent  after  the  property  has  had  the  full  benefit  of  the  water 
service,  and,  as  shown  by  the  answer  and  cross-petition,  the  con- 
tract was  acknowledged  and  respected,  and  the  water  rents  were 
paid  during  the  lifetime  of  the  owner. 

The  demurrer  will  be  overruled.  Exceptions  noted  for  the 
administrator. 


WATER  FRONT  RIGHTS  ON  CANAL  RESERVOIRS. 

Common  Pleas  Court  of  Licking  County. 

The  Columbus,  BucKEyE  Lake  &  Newark  Traction  Co.  v. 

Frank  Malinski. 

Decided,  1909. 

Ccnals  and  Water  Front  Rights — Lease  of  Land  on  Berme  Bank — Lim- 
itations on  Title  Granted  by  State  Boord  of  Public  Works. 

A  lease  by  the  state  board  of  public  works  of  ground  on  the  water  front 
of  a  canal  reservoir  for  bath  house  and  dock  purposes  does  not  in- 
clude the  right  to  build  a  pier  eighty  feet  out  into  the  reservoir, 
and  where  such  a  pier  has  been  built  the  lessees  can  not  by  injunc- 
tion prevent  others  from  landing  boats  thereat. 

J.  R.  Fitzgibhon,  for  plaintiff. 
Flory  &  Flory,  contra. 

Seward,  J.  (orally). 

This  case  involves  a  difficult  question  and  has  given  the  court 
a  good  deal  of  trouble.  It  is  a  proceeding  by  the  plaintiff  to 
enjoin  Frank  Malinski  from  landing  his  boat  or  receiving  pas- 
sengers for  hire  from  the  pier  of  the  plaintiff,  at  Buckeye  lake. 
The  Columbus,  Buckeye  Lake  &  Newark  Traction  Company  pro- 
cured from  the  board  of  public  works  of  Ohio  the  right  to  erect 


NISI  PRIUS  REPORTS— NEW  SERIES.  875 

1910.]  Traction  Co.  v.  Malinski. 


their  road  and  maintain  docks — that  is,  they  claim  they  have 
the  right  to  erect  and  maintain  docks  and  bath  houses  at  Buckeye 
lake.  As  to  whether  they  are  entitled  to  an  injunction,  depends 
upon  the  lease  which  they  have  procured  from  the  board  of  pub- 
lic works,  as  to  the  authority  of  the  board  of  public  works  to 
make  the  lease,  and  as  to  the  powers  contained  in  the  lease. 

It  is  well  settled  in  Ohio  that  the  board  of  public  works  can 
grant  no  leases  or  title  to  real  estate  which  belongs  to  the  state 
of  Ohio,  unless  they  are  authorized  to  do  so  by  an  act  of  the  Legis- 
lature. 

The  Legislature  has  passed  a  law  granting  to  the  board  of 
public  works  certain  powers  in  relation  to  land  owned  by  the 
state.  It  is  contained  in  Section  218-225 ;  and  I  presume  if  the 
power  to  grant  this  lease  to  the  Columbus,  Buckeye  Lake  & 
Newark  Traction  Company  is  not  contained  in  Section  218-225, 
whatever  is  not  contained  in  this  section  the  grantees  or  lessees 
do  not  get  title  to.     It  is  in  94  Ohio  Laws : 

*'That  each  and  every  tract  of  land,  and  any  part  of  the  berme 
bank  of  any  canal,  canal  basin,  reservoir  and  outer  slope  of  the 
towing  path  embankment,  which  said  commission  [that  is,  the 
canal  commission]  shall  find  to  be  the  property  of  the  state  of 
Ohio,  the  use  of  which,  in  the  opinion  of  said  commission,  the 
board  of  public  works  and  the  chief  engineer  of  the  public  works, 
if  leased,  would  not  materially  injure  or  interfere  with  the  main- 
tenance and  navigation  of  any  of  the  canals  of  this  state,  shall 
be  valued  by  said  commission  at  its  true  value  in  money,  and  if 
such  land  shall  not  then  be  under  an  existing  lease,  may  be 
leased  for  any  purpose  or  purposes  other  than  for  railroads 
operated  by  steam,  but  said  commission,  the  board  of  public 
works  and  the  chief  engineer  of  the  public  works,  shall  have 
power  to  make  leases  and  prescribe  regulations  for  the  crossing 
of  the  canals,  canal  basins,  or  canal  lands  by  any  railroad  oper- 
ated by  steam,  electricity  or  other  motive  power,  or  for  the  neces- 
sary use,  for  railroad  purposes,  of  any  part  of  the  berme  banks 
of  a  canal,  canal  basin  or  any  portion  of  the  canal  lands  for  a 
distance  not  exceeding  two  miles,  or  if  then  under  an  existing 
lease,  then  at  the  expiration  of  such  lease,  may  be  leased  on  the 
terms  and  conditions  hereinafter  in  this  act  provided  for.'' 

Now,  if  the  board  of  public  works  have  any  power  to  make  this 
leajse,  they  get  it  from  that  act  of  the  Legislature ;  otherwise  they 
are  powerless,  because  they  can  not  make  any  lease  without  au- 
thority of  the  Legislature. 
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The  question  for  the  court  to  determine  is  for  what  purpose 
they  did  lease  it.     I  read  such  portions  of  this  lease  as  apply: 

'  *  This  indenture  of  lease  made  and  entered  into  tihs  9th  day  of 
July,  1901,  at  the  city  of  Columbus,  in  Franklin  county,  Ohio,  by 
and  between  the  state  of  Ohio,  through  its  authorized  agents,  the 
board  of  public  works,  the  chief  engineer  of  the  public  works 
and  the  canal  commission,  all  officers  of  the  state  of  Ohio,  acting 
for  and  on  behalf  of  said  state,  under  and  by  virtue  of  an  act 
of  the  General  Assembly  of  Ohio,  passed  March  28th,  1888, 
and  the  several  acts  amendatory  thereof  and  supplementary 
thereto,  as  amended  April  16th,  1900,  party  of  the  first  part, 
and  the  Columbus,  Buckeye  Lake  &  Newark  Traction  Company, 
a  corporation  organized  under  the  laws  of  the  state  of  Ohio, 
party  of  the  second  part,  witnesseth  that, 

*  *  Whereas,  the  party  of  the  first  part  owns  by  title  in  fee  sim- 
ple the  land  hereinafter  described,  and  the  same  is  not  now 
under  an  existing  lease,  and  whereas,  said  party  of  the  second 
part  proposes  to  build  an  electric  railroad  as  set  forth  in  its  ap- 
plication, and  whereas,  in  order  to  build  the  same  it  is  necessary 
to  cross  the  state  lands  hereinafter  described,  and 

**  Whereas,  the  party  of  the  second  part  has  applied  to  the 
party  of  the  first  part  for  permission  to  construct,  maintain 
and  operate  an  electric  railway  of  standard  gauge,  and  erect 
station  houses,  bath  houses,  construct  docks  and  landings  upon 
certain  portions  of  the  embankment  and  water  front  of  Buckeye 
lake,  formerly  known  as  the  Licking  Reservoir,  in  Licking 
and  Fairfield  counties,  in  the  state  of  Ohio.*' 

Now,  unless  the  word  *' water-front  *'  includes  the  body  of 
water,  then,  as  the  court  construes  it,  they  would  have  no  right, 
under  this  lease,  to  project  a  dock,  or  whatever  it  might  be  called, 
into  the  water.  A  ^^ater-front  is  defined  to  be  the  land  sur- 
rounding a  body  of  water,  or  facing  upon  a  body  of  water.  That 
is  what  a  water-front  is. 

The  lease  then  recites  what  portion,  commencing  at  a  certain 
station  *  *  there  is  granted  to  the  party  of  the  second  part  for  the 
term  of  fifteen  years,  for  station,  bath  house  and  dock  purposes, 
the  following  described  tracts  or  parcels  of  land,  to-wit:*'  One 
of  the  questions  raised  is  as  to  whether  they  have  a  right  to  put 
a  pier  there.  It  is  in  evidence  that  this  pier  runs  out  into  the 
lake  about  eighty  feet,  and  is  twenty  feet  wide.  They  are  granted 
*Hhe  inner  and  outer  slopes  of  the  embankment  and  water-front 
of  said  Buckeye  lake,  commencing  at  station  214.57  of  said  Row's 
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survey  of  said  lake,  and  extending  thence  westerly  450  feet  to 
station  209.07,"  and  several  other  parcels. 

**The  party  of  the  second  part  shall  locate  and  construct  its 
road,  bridges,  docks,  landings  and  other  structures  under  the 
directions  of  the  chief  engineer  of  the  public  work^  of  Ohio, 
acting  under  authority  of  the  state  board  of  public  works  of 
Ohio,  and  in  accordance  with  profiles,  plans  and  specifications 
to  be  approved  by  said  chief  engineer,  duplicate  copies  of  which 
shall  be  filed  in  the  office  of  the  state  board  of  public  works,  and 
at  such  height  above  the  standard  water  level  of  said  lake  as  said 
chief  engineer  may  deem  necessary  for  the  proper  protection  of 
said  reservoir  embankment. ' ' 

All  the  rest  of  the  lease  refers  to  the  construction  of  the  road, 
and  to  the  rights  of  the  parties  in  case  another  road  is  applied 
for  to  the  board  of  public  works,  and  gives  the  party  of  the  first 
part,  which  is  the  board  of  public  works,  the  right  to  lease  the 
ground  to  other  railroad  companies. 

Now,  as  the  court  has  said,  the  board  of  public  works  have  only 
such  power  as  is  granted  them  by  the  statutes. 

In  37  Ohio  State,  157,  The  State  of  Ohio,  ex  rel  The  Attorney- 
General,  V.  The  Cincinnati  Central  Railway  Company,  the  sylla- 
bus reads : 

**The  board  of  public  works  or  the  state  is  not  authorized  by 
law  to  grant  to  a  railroad  corporation  the  right  to  lay  its  track 
and  to  maintain  and  operate  a  railroad,  on  and  along  the  berme 
bank  of  a  navigable  canal  belonging  to  the  state.'' 


And  on  page  174  the  court  says : 


**The  board  of  public  works  possesses  no  powers  except  such 
as  are  expressly  conferred  by  law,  or  as  are  necessarily  implied, 
the  purpose  of  which  is  to  perfect,  render  useful,  maintain,  keep 
in  repair  and  protect  and  make  the  canals  useful  as  navigable 
highways.  It  may  be  conceded  that  the  state  has  power  to  sell, 
lease  or  abandon  them.  It  may  grant  easements  or  rights  for 
other  public  uses.  It  may  by  neglect  or  by  unfriendly  legislation 
impair  or  destroy  their  usefulness.  It  may  also  be  true  that  in 
these  days  of  improved  methods  of  commercial  intercourse,  canals 
are  relatively  of  minor  public  importance,  but  so  long  as  the  pres- 
ent policy  of  the  state,  as  shown  by  its  laws,  stands,  the  courts 
must  carry  out  that  policy.  It  is  for  the  Legislature,  not  for 
the  board  of  public  works,  nor  for  the  courts  to  change  it. 
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'  *  The  most  cursory  examination  of  the  numerous  provisions  of 
law  relating  to  the  public  works  of  the  state  will  show,  that 
while  the  Legislature  has  freely  granted  the  largest  powers  to  the 
board  for  this  purpose,  it  has  at  the  same  time,  by  regulations, 
prohibitions  and  penalties,  sought  to  guard  this  property  from 
all  encroachments,  individual  or  corporate,  and  to  prevent  the 
acquisition  of  rights  or  easements  in  the  canal  or  its  banks  ex- 
cept by  express  authority  of  laws  passed  for  that  purpose.  The 
board  of  public  works  possess  no  power  to  grant  rights,  ease- 
ments or  privileges  for  private  advantage,  unless  expressly  au- 
thorized by  law.  The  statutes  authorizing  the  abandonment  or 
sale  of  certain  sections  of  the  canals,  the  transfer  to  railroads  and 
cities  for  their  purposes,  of  other  sections,  the  permission  granted 
by  statute  to  use  the  berme  bank  in  certain  instances,  the  leasing 
of  the  canals,  the  leasing  of  surplus  water,  the  sale  of  ice,  and 
the  restrictions  as  to  crossing  by  public  roads,  and  by  railroads, 
all  show  that  the  board  in  the  opinion  of  the  Legislature  pos- 
sessed no  implied  power  to  grant  rights  and  privileges,  or  to 
create  easements  or  burdens  upon  this  public  properly  in  favor  of 
individuals  or  corporations.  In  each  of  these  eases  express  au- 
thority was  conferred  by  statute. 

**As  already  stated,  Section  3283  is  substantially  the  same,  as 
to  the  power  to  agree  for  the  use  of  public  roads,  etc.,  as  Section 
11  of  the  act  of  February  11,  1848,  which  was  the  general  act  re- 
lating to  and  regulating  railroads  prior  to  1852.  This  act  ante- 
dates most  of  the  present  statutes  relating  to  the  powers  and 
duties  of  the  board  of  public  works.  The  latter  may  therefore 
be  regarded  as  the  latest  expression  of  the  legislative  intent,  and 
the  limitations  and  restrictions  on  the  powers  of  the  board  there- 
in contained  must  not  be  lost  sight  of  in  the  construction  of  Sec- 
tion 3283,  as  they  clearly  demonstrate  that  neither  Section  11  of 
the  act  of  1848,  nor  Section  3283  of  the  revision  conferred  this 
power." 

Now,  in  this  case  they  attempted  to  construe  the  word  *'way" 
as  applying  to  a  canal.  The  Supreme  Court  holds  that  it  does 
not  mean  a  canal,  and  that  they  had  no  authority  to  use  the 
berme  bank  of  the  canal  for  the  construction  of  this  railroad. 

Now,  have  the  Legislature  given  this  company  the  right  to 
use  the  water  of  the  reservoir  for  the  purpose  of  building  their 
dock?  The  only  property  described  is  the  berme  bank — the 
bank  of  the  reservoir.  The  berme  bank  is  the  bank  opposite  to 
the  tow-path.  Have  they  any  right  to  build  a  pier  out  into 
the  reservoir!    They  have  the  right  to  use  the  embankment. 
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They  have  granted  them  the  right  to  land  there  for  station  pur- 
poses. They  have  granted  them  the  right  to  use  the  land  for 
the  purpose  of  building  a  bath  house,  but  have  they  granted 
them  the  right  to  run  their  pier  eighty  feet  out  into  the  lake? 
While  the  court  would  be  glad  to  hold  that  they  have,  the  court 
can  not  so  find,  and  this  injunction  will  be  dissolved,  and  the 
petition  dismissed.  You  may  have  exceptions,  and  the  court 
fixes  the  bond  for  appeal  at  $50. 


THE  ESTABLISHING  OF  HACK  STANDS  BY  ORDINANCE. 

Common  Pleas  Court  of  Franklin  County. 

The  City  op  Columbus,  Ohio,  by  Edgar  Weinland,  its  City 
Solicitor,  v.  John  T.  Barr^  as  Clerk. 

Decided,  July  29,  1910. 

Municipal  Corporations — Power  of,  to  Establish  H(bck  Stands — Adequate 
Remedy  at  Law  if  Nuisance  is  Created — Validity  of  Ordinance  will 
not  be  Determined  on  Application  for  an  Injunction,  When — iSfec- 
Uons  S6S2  and  S635,  General  Code. 

Injunction  will  not  lie  to  restrain  publication  of  an  ordinance  estab- 
lishing a  stand  for  hackney  coaches,  where  it  does  not  clearly  ap- 
pear from  the  ordinance  and  the  facts  alleged  that  the  establishing 
of  such  a  stand  will  result  in  a  nuisance. 

E.  L.  Weinland,  for  plaintiff. 
Watson,  Stouffer  &  Davis,  contra. 

KiNKBAD,  J. 

The  submission  is  upon  a  motion  to  dissolve  a  temporary  re- 
straining order  heretofore  allowed  in  this  case.  The  petition 
sets  forth  the  passage  by  the  city  council  of  the  city  of  Colum- 
bus of  an  ordinance  (April  25,  1910,  No.  25,163)  entitled, 
**An  ordinance  to  provide  for  the  establishment  of  a  hack  stand 
and  stand  for  other  vehicles  for  hire  in  the  city  of  Columbus, 
Ohio."  It  is  averred  that  the  ordinance  was  disapproved  by  the 
mayor,  and  thereafter  was  passed  over  his  veto  by  the  city  coun- 
cil. 
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The  ordinance,  in  substance,  establishes  in  the  city  of  Columbus 
a  stand  or  stopping  place  for  hackney  coaches,  cabs,  coaches, 
express  wagons,  transfer  wagons  or  other  vehicles  or  carriages 
for  the  conveyance  of  passengers'  baggage  or  freight,  or  for  hire. 
It  points  out  the  location  immediately  on  the  north  side  of  the 
sidewalk  on  the  north  front  of  the  state  house  in  Broad  street, 
designating  the  points  between  which  the  vehicles  may  stand  and 
the  manner  in  which  they  shall  stand.  The  basis  of  the  claim  for 
injunction  by  the  city  solicitor  rests  upon  two  grounds:  One, 
that  the  establishment  of  a  hack  stand  in  accordance  with  the 
city  ordinance  will  result  in  a  public  nuisance ;  and,  second,  that 
payment  for  the  publication  of  the  ordinance  will  be  an  illegal 
expenditure  and  a  misapplication  of  the  funds  of  the  municipal 
corporation. 

The  prayer  is  that  John  T.  Barr  as  clerk  may  be  temporarily 
restrained  from  recording  the  ordinance  and  publishing  the 
same,  and  that  H.  Clayton  Cain  as  auditor  be  restrained  from 
drawing  any  warrant  for  the  payment  of  the  cost  of  publica- 
tion. 

It  is  urged  in  support  of  the  motion  for  dissolution  of  the 
temporary  restraining  order  that  the  remedy  pursued  by  the 
city  is  not  a  proper  one;  that  there  is  no  ground  in  equity  for 
granting  the  relief  prayed  for ;  that  there  is  an  adequate  remedy 
at  law ;  that  if  the  establishment  of  a  hack  stand  and  the  occu- 
pancy of  the  places  designated  in  the  ordinance  for  that 
purpose  will  result  in  a  nuisance,  the  validity  of  the  ordinance, 
if  it  is  invalid,  can  be  tested  in  an  action  at  law  or  in  a  criminal 
action,  punishing  any  one  for  obstructing  the  street. 

It  is  contended  on  behalf  of  the  city  that  the  ordinance  is  in- 
valid; that  the  city  council  had  no  authority  to  pass  the  ordi- 
nance, because  it  is  a  part  of  their  statutory  duty  to  care  for  the 
streets  of  the  city  and  to  keep  them  free  from  nuisance.  It 
would  be  necessary  in  support  of  this  claim  by  the  city  for  it  to 
show  by  a  proper  allegation  which  would  pass  muster  upon  a 
demurrer  that  the  result  of  the  hack  stand  would  be  a  nuisance. 
A  nuisance  is  both  a  tort  and  a  misdemeanor,  and  there  is  an 
adequate  remedy  against  the  same.  It  is  far  from  being  clearly 
demonstrated  by  the  allegations  in  the  petition  that  the  threat- 
ened operation  under  the  ordinance  would  result  in  a  nuisance. 
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The  petition  does  not  contain  sufficient  allegations  of  facta  to 
show  that,  under  the  particular  conditions  and  circumstances  as 
shown  in  the  ordinance  itself  and  by  the  facts  alleged  in  the  pe- 
tition, it  would  result  in  a  nuisance  such  as  to  warrant  the  court 
in  granting  the  restraining  order  against  the  acts  that  are  still 
essential  to  placing  the  ordinance  in  full  force  and  operation  in 
law.  The  want  of  power  on  the  part  of  council  must  be  clearly 
apparent  and  it  must  also  appear  that  the  injury  would  be  irre- 
parable. 

The  allegation  in  the  petition  that  plaintiff  has  no  adequate 
remedy  in  the  premises  and  no  legal  remedy  whatsoever  is  of 
no  legal  consequence.  Facts  must  be  alleged  which  will  dis- 
close to  the  court  that  there  is  no  other  remedy.  Of  course,  a 
misapplication  of  funds  would  furnish  ground  under  certain 
conditions  and  circumstances  for  the  granting  of  injunctive 
relief,  but  it  must  also  be  clear  that  the  funds  are  about  to  be 
legally  expended,  and  as  this  expenditure  for  the  publication 
of  the  ordinance  in  question  is  so  closely  identified  with  the 
ordinance  itself,  and  with  the  claim  that  the  city  was  without 
power  to  enact  it,  I  am  of  the  opinion  that  this  ground  is  not 
well  taken.  It  is  not  well  taken,  because  it  is  not  at  all  clear 
from  the  ordinance  itself,  and  the  facts  alleged  as  already  stated, 
that  operation  under  the  ordinance  will  result  in  a  nuisance.  It 
may  and  it  may  not  be,  and  if  it  is,  there  is  a  way  of  deter- 
mining the  question  by  proper  proceedings  at  law. 

The  dimensions  of  the  streets  are  not  given.  It  would  perhaps 
take  evidence  to  clearly  demonstrate  that  standing  hacks  under 
particular  circumstances  and  conditions  would  result  in  a  nui- 
sance. It  may  be  a  matter  of  sentiment.  No  one  can  tell 
whether  it  is  from  the  facts  alleged  in  the  petition,  because 
enough  are  not  stated  to  enable  us  to  so  declare.  But  one  alle- 
gation prompts  this  suggestion.  It  is  said  in  the  petition  that 
**8aid  grounds  are  the  only  open  public  grounds  in  the  central 
portion  of  said  city,  and  said  grounds  and  buildings  are  visited 
daily  by  large  numbers  of  people,  both  residents  of  the  city  of 
Columbus  and  visitors  coming  thereto  from  all  parts  of  the  state 
of  Ohio  and  of  the  other  states.'* 

It  has  been  urged  by  plaintiff's  counsel  that  this  court  has 
heretofore  established  the  precedent,  sanctioning  this  mode  of 
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procedure  in  presenting  the  question,  and  cites  the  case  recently 
before  another  branch  t)f  this  court  touching  the  validity  of  the 
ordinance  making  certain  requirements  of  motormen.  I  am 
not  aware  of  any  other  similar  cases,  but  the  case  just  referred 
to  is  clearly  distinguishable  from  the  one  now  under  considera- 
tion for  the  reason  that  an  ordinance  of  that  character  was 
clearly  beyond  the  power  of  council  to  enact,  which  was  at  once 
apparent  from  the  allegations  of  the  petition  and  the  law. 

Section  1536-100,  paragraph  9  (Section  3632,  General  Code), 
confers  the  right  upon  municipal  corporations  **to  regulate  the 
use  of  carts,  drays,  wagons,  hackney  coaches,  omnibuses,  automo- 
biles," etc.  Section  1536-332  (Section  3635,  General  Code)  con- 
fers the  power  upon  the  councils  of  municipal  corporations  *'to  es- 
tablish stands  for  hackney  coaches,  cabs  or  omnibuses,  enforce  the 
observance  and  use  thereof. "  These  provisions  are  exclusive  and 
constitute  an  exception  to  the  section  cited  by  counsel  for  the 
plaintiff  which  gives  the  power  and  control  of  the  city  over  its 
streets,  and  especially  makes  its  duty  to  keep  its  streets  free 
from  nuisance.  This  latter  statute  prescribing  this  duty  has  no 
direct  relation  to  its  power  to  pass  an  ordinance  of  the  character 
in  question.  The  city  acting  under  the  authority  of  this  statute 
to  provide  hackney  coach  stands  can  not  infringe  upon  property 
rights  of  individuals  by  establishing  them  adjacent  to  private 
abutting  owners.  This  is  shown  in  the  case  of  Branahan  v. 
Hotel  Co.,  39  0.  S.,  333,  which  held  the  ordinance  establishing 
a  hack  stand  in  front  of  a  hotel  to  be  without  authority  of  law 
and  constituting  no  jurisdiction  for  obstructing  the  plaintiff's 
right  of  access  to  the  street. 

But  a  municipal  ordinance  which  establishes  a  hack  stand  in 
front  of  public  property  presents  a  different  proposition.  An 
ordinance  of  this  character,  where  it  is  reasonable,  and  the  hack 
stand  does  not  constitute  a  material  obstruction  or  interference 
with  the  street  is  held  to  be  valid  and  clearly  within  the  mu- 
nicipal power.  (See  Pennsylvania  Co.  v.  City  of  Chicago,  181 
111.,  289.) 

In  Masterson  v.  Short,  33  How.  Prac,  481,  common  council  of 
the  city  of  New  York  having,  in  pursuance  of  its  power,  estab- 
lished hackney  coach  stands,  the  courts  refused  to  grant  an  in- 
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junction  restraining  the  occupancy  of  such  stand,  even  though 
it  was  in  front  of  a  livery  stable  of  the  plaintiff.  This  case  is  in- 
teresting, because  of  the  quotation  of  Chancellor  Kent  discussing 
the  powers  of  the  municipality,  which  are  broad  and  are  to  be 
exercised  with  sound  discretion  and  with  a  liberal  spirit,  com- 
mensurate with  the  growing  wants  and  prosperity  of  a  great 
metropolis.  ''These  statutes,''  the  learned  commentator  says, 
**are  general,  made  in  aid  and  confirmation  of  the  general  cor- 
porate powers  on  the  subject  and  sometimes  with  the  avowed  wish 
and  consent  of  the  corporation,  such  as  the  laws  relating  to 
hackney  coaches,  butchers,''  etc.  The  court  in  speaking  of  the 
matter  says  that : 


**The  system  of  hackney  coaches  standing  at  designated  places 
in  the  streets  of  a  city  grew  out  of  the  necessity  of  meeting  the 
public  demands.  A  demand  arose  in  cities  for  means  of  transit 
from  point  to  point,  other  than  by  walking.  As  the  city  in- 
creased in  extended  territory,  and  became  more  populous,  the 
demand  increased.  This  gave  rise  to  a  class  of  men  who  pro- 
cured one  or  more  vehicles,  according  to  their  means,  and  plied 
the  streets  for  hire.  It  was  soon  found  necessary  to  place  these 
men  under  special  police  regulations,  and  as  one  of  those  regula- 
tions to  assign  certain  places  in  the  streets  where  they  might 
stand  waiting  for  customers.  Such  regulation  was  necessary  for 
the  control  of  the  hackmen  and  for  the  convenience  of  the  pub- 
lic. Its  object  was  to  prevent  the  hackmen  from  traveling  with 
their  empty  vehicles  in  search  of  custom  in  streets  otherwise 
sufficiently  crowded,  and  also  to  prevent  their  stopping  and  re- 
maining for  any  considerable  time  at  inconvenient  places,  but 
the  great  object  was  to  have  hacks  standing  at  various  points 
where  the  public  would  be  most  likely  to  want  them,  and  where 
they  would  cause  the  least  inconvenience  to  other  vehicles  or  in- 
jury to  the  surrounding  property." 

The  court  then  enters  into  the  history  of  the  hackney  coaches 
in  England  and  this  country,  which  is  interesting  as  well  as  in- 
structive. The  question  in  that  case  was  the  power  of  the  coun- 
cil to  establish  hackney  coach  stands  under  the  general  charter 
of  the  city.  But  the  statute  in  Ohio  is  clear  and  specific,  author- 
izing the  city  of  Columbus  to  establish  hackney  coach  stands. 
It  would  seem  to  be  beyond  any  doubt  that  the  relief  prayed  for 
by  the  plaintiff  should  not  be  granted  in  view  of  the  powers  con- 
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f erred  upon  the  city  by  the  statute  above  named.  It  is  true  that 
the  city  should  not,  by  ordinance  or  otherwise,  violate  the  duty 
enjoined  upon  it  by  law  to  keep  the  streets  free  from  nuisance. 
But  the  point  here  made,  and  relied  upon  in  deciding  this  case, 
is  not  only  that  the  city  has  acted  within  its  statutory  power, 
but  that  it  is  not  apparent  from  the  facts  alleged  in  the  petition 
that  the  ordinance  in  question  would  authorize  the  establishment 
of  a  nuisance.  If  the  parties  acting  under  the  authority  of  this 
ordinance  do  maintain  or  establish  a  nuisance,  there  is  an  ade- 
quate  remedy  at  law. 

There  is  another  rule  of  law  that  has  a  slight  bearing  upon  the 
question.     It  is  stated  in  22  Cyc,  892,  that: 

*'The  validity  or  invalidity  of  a  municipal  ordinance,  being 
a  purely  legal  question,  a  court  of  equity  will  not  assume  to  de- 
termine it  on  an  application  for  an  injunction,  where  no  irre- 
parable injury  is  impending  and  no  multiplicity  of  suits  threat- 
ened. In  such  case  the  invalidity  of  the  ordinance  must  be  estab- 
lished at  law." 

A  similar  phase  of  the  question  appears  in  Arnold  v.  Village  of 
Van  Wert,  3  C.  C,  544,  where  it  is  held : 

**A  court  of  equity  will  not  interfere  to  restrain  a  municipal 
corporation,  its  mayor  and  marshal,  from  enforcing  an  ordinance 
prohibiting  the  sale  of  intoxicating  liquors  within  the  corpora- 
tion upon  the  ground  of  the  illegality  of  such  ordinance  until 
the  right  of  the  complainant  is  established  at  law.'' 

The  power  of  the  city,  however,  to  pass  the  ordinance  being  so 
clearly  defined  by  law,  and  the  question  whether  or  not  any  one 
operating  under  its  provisions  may  or  may  not  permit  such  acts 
as  will  amount  to  a  nuisance  being  a  question  to  be  determined 
in  another  way,  injunctive  relief  can  not,  therefore,  be  granted. 
The  motion  to  dissolve  the  temporary  restraining  .order  hereto- 
fore allowed  is,  therefore,  granted,  and  a  judgment  may  be  ac- 
cordingly entered. 
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EQUITABLE  EASEMENT  CREATED  BY  RESTRICTIVE 

COVENANTS. 

Commop  Pleas  Court  of  Cuyahoga  County. 
F.  G.  Kuebler  et  al  v.  Cleveland  Short  Line  Railway. 

Decided,  June,  1910. 

Interest  in  Land — Restrictions  Which  Create  Equitable  Easements  and 
Run  With  the  Land — Notice  as  to  Restrictive  Covenant — Com- 
penscdion  Must  he  Made  to  Owners  Before  Land  Can  be  Used  for  a 
Different  Purpose — Injunction — Eminent  Domain, 

1.  Where  the  owner  of  a  tract  of  land  adopts  a  general  scheme  for  Its  Im- 

provement, dividing  It  Into  lots  and  conveying  these  with  uniform 
restrictions  as  to  the  purpose  for  which  the  land  may  be  used,  such 
restrictions  create  equitable  easements,  in  favor  of  the  owners  of 
the  several  lots,  which  may  be  enforced  in  equity  by  one  of  such 
owners.  Such  restrictions  are  not  for  the  benefit  of  the  grantor 
only,  but  for  the  benefit  of  all  purchaserSw 

2.  Such  restrictions  create  an  interest  in  land,  and  a  property  right  in 

each  lot  owner;  and  compensation  must  first  be  made  therefor  be- 
fore any  of  the  lots  can  be  used  for  other  than  the  purposes  to 
which  it  is  restricted. 

3.  A  restrictive  covenant  of  this  nature,  being  a  covenant  which  runs 

with  the  land,  binds  the  owner  of  a  lot,  whether  he  had  actual 
knowledge  of  it  or  not;  and  such  restriction,  being  in  the  chain  of 
title,  gives  constructive  notice  which  is  sufficient. 

4.  These  restrictions  are  binding  on  a  public  service  corporation  having 

the  power  of  eminent  domain,  as  well  as  on  an  individual;  and  be^ 
fore  the  railroad  company  can  use  a  lot  charged  with  such  re- 
strictions for  a  purpose  prohibited  by  the  restriction,  It  must  obtain, 
by  purchase  or  condemnation,  the  title  of  all  owners  of  any  inter- 
est therein. 

5.  In  1901  the  Frisbie  Company,  being  the  owner  of  a  tract  of  land  in 

East  Cleveland,  divided  it  into  streets  and  lots,  and  filed  a  plat  of  the 
allotment  with  the  county  recorder.  The  company  adopted  a  gen- 
eral scheme  or  plan  for  the  Improvement  of  the  allotment,  and 
placed  the  lots  upon  the  market  for  sale,  and  all  the  lots  were 
sold,  and  each  deed  from  the  company  to  the  various  purchasers,  ex- 
cept for  certain  lots  on  one  of  the  streets  which  lots  were  left  un- 
restricted for  business  buildings  contained  the  following  restric- 
tion: "As  part  of  the  consideration  for  this  deed,  it  is  hereby 
agreed  that  the  said  land  shall  be  used  exclusively  for  residence 


886  CUYAHOGA  COUNTY  COMMON  PLEAS. 

Kuebler  et  al  v.  Railway.  [Vol.  10  (N.S.) 

purposes."  The  defendant  company  has  now  purchased  from  the 
various  owners  several  of  the  lots  in  this  allo>tment  for  its  right 
of  way,  and  is  about  to  use  them  for  the  construction  and  opera- 
tion of  a  railroad  thereon. 
Held:  That  such  restrictive  covenants  create  equitable  easements 
which  constitute  private  property;  and  under 'Article  I,  Section  19, 
of  the  Constitution  of  Ohio,  the  defendant  must  first  make  com- 
pensation to  the  lot  owners  before  it  can  use  its  lots  for  other  than 
residence  purposes;  and  until  such  compensation  is  made,  the 
plaintiffs  are  entitled  to  an  injunction  to  prevent  the  violation  of 
such  restrictions. 

H.  Melvin  Roberts,  for  plaintiffs, 
Klhve,  Tolles  i&  Morley,  contra. 

Babcock,  J. 

The  question  in  this  case  arises  on  general  demurrer  to  the  pe- 
tition. 

Plaintiffs  seek  an  injunction  on  the  ground  of  defendant's 
taking,  for  railroad  purposes,  their  interest  in  certain  lands 
without  first  making  compensation  therefor.  The  interest 
claimed  is  that  which  arises  from  restrictive  covenants  against 
any  use  of  the  land  other  than  for  residence  purposes. 

The  plaintiffs  allege  in  the  petition  that  they  are  lot  owners  in 
what  is  known  as  the  Frisbie  Company  Windermere  Allotment 
No.  1,  in  East  Cleveland.  This  allotment  is  alleged  to  contain 
315  lots,  and  that,  as  a  part  of  the  general  scheme  devised  by  the 
company  in  selling  these  lots,  each  and  all  of  the  deeds  to  the  pur- 
chaser from  said  company  contain  the  following: 

**  As  part  of  the  consideration  for  this  deed,  it  is  hereby  agreed 
that  the  said  land  shall  be  used  exclusively  for  residence  pur- 
poses. ' ' 

The  plaintiffs  aver  that,  relying  upon  this  restriction,  they 
each  and  all  purchased  their  respective  lots;  that  the  defendant 
has  purchased  some  of  the  lots  in  said  allotment  thus  bound  by 
the  covenant,  has  surveyed  and  staked  out  a  right-of-way  through 
said  allotment  upon  the  lots  purchased  by  it,  and  is  about  to  con- 
struct a  railroad  thereon.  They  further  allege  that  the  con- 
struction of  a  railroad  in  and  through  the  allotment  is  a  violation 
of  the  provisions  contained  in  said  deeds,  and  seek  by  injuuc- 
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tion  to  prevent  the  defendant  company  from  taking  these  lots 
without  first  making  compensation  to  them  for  their  interest  in 
the  lots  arising  through  and  growing  out  of  said  building  re- 
trictions. 

The  following  questions  are  involved: 

1.  Are  these  restrictions  enforceable  at  the  suit  of  plaintiffs? 

2.  If  so,  are  they  interests  in  land  ? 

3.  Are  they  violated  by  a  taking  of  the  land  under  the  power 
of  eminent  domain  invoked  by  a  railroad  company  ? 

The  demurrer  admits  the  facts  alleged  in  the  petition.  It  is 
not  alleged  that  the  defendant  had  notice  of  this  restrictive 
agreement.  The  first  question  is  as  to  the  necessity  of  notice  to 
make  the  covenant  available. 

The  law  of  building  restrictions,  as  regards  the  questons  at 
issue,  is  stated  in  Jones,  Real  Prop.,  Section  771,  et  seq,: 

**  Where  the  owner  of  a  tract  of  land  adopts  a  general  scheme 
for  its  improvement,  dividing  it  into  lots  and  conveying  these 
with  uniform  restrictions  as  to  the  purpose  for  which  the  land 
may  be  used,  such  restrictions  create  equitable  easements  in  favor 
of  the  owners  of  the  several  lots  which  may  be  enforced  in  equity 
by  one  of  such  owners.  Such  restrictions  are  not  for  the  benefit 
of  the  grantor  only,  but  for  the  benefit  of  all  purchasers.  The 
owner  of  each  lot  has,  as  pertinent  to  his  lot,  a  right  in  the  na- 
ture of  an  easement  upon  the  other  lots  which  he  may  enforce  in 
equity.  Whether  such  restriction  creates  a  right  which  inures 
to  the  benefit  of  purchasers,  is  a  question  of  intention.  And  to 
create  such  a  right,  it  must  appear  from  the  terms  of  the  grant, 
or  from  the  surrounding  circumstances,  that  the  grantor  in- 
tended to  create  an  easement  in  favor  of  the  purchasers.  The 
fact  that  like  restrictions  have  been  inserted  in  all  the  deeds  of 
the  grantor  conveying  adjacent  land  is  a  circumstance  to  be  con- 
sidered as  tending  to  show  that  the  restrictions  were  for  the 
benefit  of  all  the  lots  conveyed  as  well  as  those  retained  by  the 
grantor.  If,  however,  the  grantor  has  conveyed,  of  the  adjacent 
land,  by  deeds  containing  no  restrictions,  the  inference  of  a 
general  plan  of  restrictions,  for  the  benefit  of  all  the  lots,  is 
negatived.  The  purpose  had  in  view  by  the  grantor  who  ar- 
ranged the  general  plan  of  restrictions  is  to  be  taken  into  con- 
sideration in  determining  whether  such  restrictions  are  for  the 
benefit  of  all  purchasers  of  any  part  of  the  land  to  which  they  are 
made  applicable." 
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Section  774 :  *'The  right  of  grantees  from  the  common  grantor 
to  enforce  inter  sese  covenants  entered  into  by  each  with  said 
grantor,  is  confined  to  cases  where  there  has  been  proof  of  a  gen- 
eral plan  or  scheme  for  the  improvement  of  the  property,  and  its 
consequent  benefit;  and  the  covenant  has  been  entered  into  as 
part  of  a  general  plan  to  be  exacted  from  all  purchasers,  and  to 
be  for  the  benefit  of  each  purchaser,  and  the  public  has  bought 
with  reference  to  such  general  plan  or  scheme,  and  the  covenant 
has  entered  into  the  consideration  of  the  purchases." 

Section  779:  **The  decisions  are  not  in  accord  as  to  the 
logical  principle  upon  which  they  rest,  though  they  agree  in  the 
result,  that  restrictive  covenants,  made  for  the  benefit  of  subse- 
quent purchasers  of  the  land  to  which  the  restrictions  apply, 
may  be  enforced  by  any  one  purchaser  against  another.  The 
theory  that  such  covenants  create  easements  upon  the  lands  of 
each  purchaser,  for  the  benefit  of  all  the  land  subject  to  the  same 
restrictions,  has  the  support  of  the  courts  of  many  leading  states 
(citing  Alabama,  Massachusetts,  Minnesota,  Missouri,  New  York 
and  Rhode  Island),  but  the  courts  of  England,  as  well  as  those 
of  some  of  the  states,  repudiate  the  idea  that  the  courts  interfere 
on  the  ground  of  protecting  an  easement. ' ' 

The  first  question  to  consider  is  that  of  notice.  The  only  no- 
tice alleged  is,  that  the  restrictive  agreement  is  in  all  the  deeds 
of  the  original  grantor  of  the  allotment.  This  charges  it  to  be 
in  the  defendant's  chain  of  title.  Notice  of  such  restric- 
tion is  necessary  to  bind  purchasers,  under  the  policy  of  the 
recording  statutes,  but  constructive  notice  is  sufiicient. 

**Tt  is  not  necessary  that  a  party,  to  be  bound  by  such  restric- 
tion, should  have  actual  notice.  Constructive  notice  is  suf- 
ficient, and  the  ordinary  rules  as  to  that  subject  apply.  It  is 
sufficient  if  the  notice  is  contained  in  the  cliain  of  title.  It  has 
been  held  that  notice  consisting  of  knowledge  that  all  buildings 
erected  on  certain  property  have  been  placed  on  a  certain  line 
is  sufficient.  The  covenants  are  not  binding,  however,  on  one 
who  takes  without  notice."  5  Pomeroy,  Eq.  Jurisp.,  Section  282. 
See,  also,  Joy  v.  St.  Louis,  138  U.  S.,  1 ;  Peck  v.  Conway,  119 
Mass.,  546;  Brewer  v.  Marshall,  19  N.  J.  Eq.,  537;  Whitney  v. 
Railway,  77  Mass.  (11  Gray),  359. 

In  the  latter  case  a  sub-lot  in  an  allotment  bound  by  similar 
restrictions  was  used  for  livery  stable  purposes,  and  later  by  the 
defendant  company  for  stable  and  street  car  barns. 
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Says  Bigelow,  J. : 

**lt  is  sufficient  that  the  intention  of  the  parties  to  the  original 
deed  to  place  restrictions  on  the  use  and  enjoyment  of  the  estate 
granted  is  clear.  The  grantee,  by  accepting  the  deed  and  taking 
title  under  it,  was  bound  to  comply  with  its  stipulations  so  far 
as,  from  their  nature,  they  were  to  be  performed  by  the  owner 
of  the  land,  or  created  a  right  or  privilege  thereunder  in  the  na- 
ture of  an  easement  in  favor  of  its  grantor  and  those  claiming 
under  him.  This  deed  was  duly  registered,  and  the  defendants 
claiming  title  derivatively  under  the  grant  have  constructive  no- 
tice of  its  stipulations,  and  are  bound  in  equity  to  observe  them.*' 

In  Cincinnati,  W,  &  Z.  Ry,  v.  Bosworth,  46  Ohio  St.,  81,  B 
sued  the  company  for  damages,  under  favor  of  the  railway 
fencing  statute,  for  failure  to  fence  the  right-of-way.  The  com- 
pany answered  that  it  was  successor  of  another  company  which 
had  acquired  the  right  of  way  from  B's  predecessor  in  title, 
who  covenanted  to  ** build  and  sustain'*  a  fence.  The  agreement 
to  so  build  and  maintain  the  fence  was  evidenced  by  a  separate  in- 
strument, and  was  not  recorded.  It  was  conceded  that  plantiff 
did  not  have  actual  notice  of  its  existence  when  he  purchased. 
The  question  of  notice  was  directly  involved. 

*  *  A  written  agreement  by  the  grantor  of  the  right-of-way  to  a 
railroad  company  to  fence  it  on  each  side  from  his  lands  will  not 
affect  the  right  of  a  subsequent  purchaser  to  require  the  com- 
pany to  fence  its  road  under  the  provisions  of  Sections  3324 
and  3325,  Revised  Statutes  (General  Code,  8913  and  8915), 
where  the  purchase  was  made  without  actual  notice  or  construc- 
tive notice  of  the  existence  of  such  agreement. ' ' 

Minshall,  J.,  says : 

**Now,  conceding  that  there  may  be  some  question  as  to 
whether  such  an  agreement  may  be  made  to  run  with  the  land, 
so  as  to  affect  a  subsequent  purchaser,  yet  in  every  case,  where  it 
is  so  held,  it  is  subject  to  the  equitable  qualifications  that  the 
purchaser  had  notice  of  the  agreement.  And  we  may  further 
observe,  that  to  give  them  such  effect  against  a  purchaser  without 
notice,  would  not  only  be  inequitable,  but  contrary  to  the  policy 
of  our  recording  statutes.  ♦  *  •  iJad  the  instrument  been 
properly  executed,  acknowledged  and  recorded,  it  would  have 
constituted  notice;  but  such  was  not  the  case,  and  the  rights  of 
defendant  under  it  are  of  an  equitable  nature,  and  can  not  avail 
against  a  purchaser  without  notice.*' 

This  requirement  was  complied  with  in  this  case,  and  construc- 
tive notice  is  alleged  in  the  allegation  that  the  restrictive  provi- 
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the  ownership  of  an  estate  or  interest  in  real  property.'*     19 
Am.  &  Eng.  Enc.  (1st  Ed.),  974. 

The  adjudged  cases  may  be  grouped  into  three  classes:  (1) 
those  basing  the  right  to  relief  on  the  moral  duty  to  keep  an 
agreement  involving  a  restricted  use  of  real  property;  (2)  those 
basing  the  right  on  an  equitable  easement  created  by  a  covenant; 
and  (3)  those  founded  on  pure  easements  in  the  land. 

Illustrative  of  the  first  class  is  Lewis  v.  Gollner,  129  X.  Y.,  227. 
G,  who  was  a  builder  of  tenement  houses,  entered  into  a  con- 
tract for  the  purchase  of  a  lot  for  the  erection  of  a  tenement 
house  in  a  neghborhood  occupied  by  private  residences  of  a  su- 
perior character.  The  neighboring  residents,  to  prevent  this 
erection,  took  an  assignment  of  Gollner 's  contract,  giving  him  a 
large  advance  upon  the  purchase  price,  and  accepting  from  him 
an  oral  agreement  that  he  would  not  construct  any  flats  in  the 
immediate  neighborhood.  He  afterwards  bought  another  lot, 
took  title  in  the  name  of  his  wife,  and,  as  her  agent,  proceeded 
to  construct  a  tenement  house.  It  was  held  that  the  oral  agree- 
ment entered  into  by  Gollner  created  an  equity  for  the  benefit  of 
the  neighboring  residents  which  attached  to  the  second  lot  at  the 
time  of  its  purchase  by  him,  and  ran  with  the  second  lot,  in 
equity,  in  the  hands  of  assignees  of  purchasers  who  took  with 
notice,  and  that,  the  wife  being  such  an  assignee,  the  erection 
might  be  restrained. 

The  second  class  includes  the  larger  group  of  cases  where  a 
restrictive  covenant  in  the  deed  limits  the  uses  of  the  property, 
but  is  enforceable  only  in  equity.  Whitney  v.  Railway,  sxipra,  is 
illustrative  of  this  class,  and  in  an  illuminative  opinion,  Bigelow, 
J.,  states  with  clearness  the  opposing  views  as  to  the  basis  of  the 
right  to  relief  which  covenants  of  this  kind  secure : 

'*To  what  extent  and  in  what  cases  are  such  stipulations  bind- 
ing on  those  who  take  the  estate  under  the  grantee,  directly  or- by 
a  derivative  title?  Upon  this  point  the  better  opinion  would 
seem  to  be,  that  such  agreements  are  valid  and  capable  of  being 
enforced  in  equity  against  all  those  who  take  the  estate  with  no- 
tice of  them,  although  they  might  be,  strictly  speaking,  real 
covenants  so  as  to  run  with  the  land,  or  of  a  nature  to  create  a 
technical  qualification  of  the  title  conveyed  by  the  deed.  This 
opinion  rests  on  the  principle  that,  as  an  equity  that  which  is 
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agreed  to  be  done  shall  be  considered  as  performed,  a  purchaser 
of  land  with  notice  of  a  right  or  interest  in  it  subsisting  in  an- 
other is  liable  to  the  same  extent  and  in  the  same  manner  as  the 
person  from  whom  he  made  the  purchase,  and  is  bound  to  do 
that  which  his  vendor  has  agreed  to  perform.  Therefore  an 
agreement  or  covenant,  though  merely  personal  in  its  nature, 
and  not  purporting  to  bind  assignees,  will  nevertheless  be  en- 
forced against  them  unless  they  have  a  higher  and  better  equity 
as  bona  fide  purchasers  without  notice.  It  is  on  this  ground  that 
a  purchaser  of  an  estate,  taking  it  with  notice  of  a  prior  agree- 
ment by  the  vendor  to  sell  it  to  another,  can  be  compelled  in 
equity  to  convey  it  according  to  such  agreement.  In  like  man- 
ner, by  taking  an  estate  from  a  grantor  with  notice  of  valid 
agreements  made  by  him  with  the  former  owner  of  the  property 
concerning  the  improvement  or  occupation  and  use  of  the  estate 
granted,  the  purchaser'  is  bound  ill  equity  to  fulfill  such  agree- 
ments wth  the  original  owner,  because  it  would  be  unconscientious 
and  inequitable  for  him  to  set  aside  and  disregard  the  legal  and 
valid  acts  and  agreements  of  his  vendor  in  regard  to  the  estate 
of  which  he  had  notice  when  he  became  its  purchaser.  In  this 
view,  the  precise  form  or  nature  of  the  covenant  or  agreement  is 
quite  immaterial.  It  is  not  essential  that  it  should  run  with  the 
land.  A  personal  covenant  or  agreement  will  be  held  valid  and 
binding  in  equity  on  a  purchaser  taking  the  estate  with  notice. 
It  is  not  binding  on  him  merely  because  he  stands  as  as  assignee 
of  the  party  who  made  the  agreement,  but  because  he  has  taken 
the  estate  with  notice  of  a  valid  agreement  concerning  it,  which 
he  can  not  equitably  refuse  to  perform.'' 

Sugdon,  Vendors  (2d  Ed.),  734-743: 

**The  validity  of  agreements  similar  to  this  in  the  plaintiff's 
deed  to  White  has  been  also  recognized  and  used,  and  their  per- 
formance enforced  in  equity  as  against  subsequent  pur^jhasen 
with  notice,  upon  the  ground  that  such  stipulations  create  an 
easement  or  privilege  in  the  land  conveyed  for  the  use  and  bene- 
fit of  the  grantor  and  those  who  might  afterwards  claim  under 
him  as  owners  of  adjacent  land  of  which  the  land  granted  origi- 
nally formed  a  part.  In  such  cases,  although  the  covenants  or 
agreements  in  the  deed,  regarded  as  a  contract  merely,  is  binding 
only  on  the  original  parties,  yet,  in  order  to  carry  out  the  plain 
intent  of  the  parties,  it  will  be  construed  as  creating  a  right  or 
interest  in  the  nature  of  an  incorporeal  hereditament  or  ease- 
ment appurtenant  to  the  remaining  land  belonging  to  the  grantor 
at  the  time  of  the  grant,  and  arising  out  of  and  attaching  to  the 
land,  part  of  the  original  parcel  conveyed  to  the  grantee.     When, 
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therefore,  it  appears,  by  -a  fair  interpretation  of  the  words  of  a 
grant,  that  it  was  the  intent  of  the  parties  to  create  or  reserve  a 
right  in  the  nature  of  a  servitude  or  easement  in  the  property, 
granted  for  the  benefit  of  other  land  owned  by  the  grantor,  and 
originally  forming,  with  the  land  conveyed,  one  parcel,  such 
right  will  be  deemed  appurtenant  to  the  land  of  the  grantor,  and 
binding  on  that  conveyed  to  the  grantee ;  and  the  ri^ht  and  bur- 
den thus  created  will  respectively  pass  to  and  be  binding  upon 
the  subsequent  grantees  of  the  respective  lots  of  land." 

The  doctrine  thus  announced  is,  that  personal  covenants,  as 
well  as  real  covenants,  may  be  enforced  in  equity  between  proper 
parties.  If  a  covenant  runs  with  the  land,  it  is  a  real  covenant. 
It  is  in  the  nature  of  a  real  covenant  when  either  the  liability 
imposed  by  it  or  the  right  to  take  advantage  of  it  passes  to 
any  transferee  of  the  land,  or  of  that  interest  therein  to  which 
the  covenant  relates,  by  virtue  of  the  transfer,  although  such 
covenant  be  not  mentioned  in  the  instrument  of  transfer. 

It  can  not  be  successfully  contended  that  the  covenant  under 
consideration  is  a  personal  one;  but  it  is  claimed,  whatever 
definition  be  given  it,  it  does  not  create  an  interest  in  real  prop- 
erty. 

The  third  class  finds  illustration  in  Ladd  v.  Boston,  151  Mass., 
585,  where  the  restrictive  right  was  secured  by  a  covenant  which 
was  held  to  create  a  pure  easement : 

**If  the  owners  of  lots  fronting  upon  a  square  of  land  in  a  city 
mutually  agree  that  certain  places,  avenues  and  passagewa3rs, 
as  laid  out  upon  a  plat,  shall  remain  open  as  an  appurtenant 
to  several  lots,  and  that  no  building  shall  be  erected  upon  certain 
lots  within  ten  feet  of  the  front  line  thereof,  unless  a  majority 
of  the  owners  shall  so  elect,  nor  shall  any  building  extend  above 
a  certain  height,  such  agreement  entitles  each  of  the  owners  to  an 
easement;  and  if  a  city,  in  the  exercise  of  the  right  of  eminent 
domain,  takes  a  lot  which  is  subject  to  such  easement  in  favor 
of  any  owner  of  another  lot,  it  must  compensate  him  for  the 
loss  of  his  easement." 

The  first  class,  of  which  Lewis  v.  Oollner,  supra,  is  an  llustra- 
tion,  is  clearly  not  based  on  an  interest  in  land. 

The  second  class  involves  restrictive  agreements  or  covenants 
in  deeds  of  the  property  restricted  and  those  for  which  the  re- 
striction is  made. 
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These  covenants  bind  purchasers  with  notice,  and  when  they 
savor  of  the  realty  and  run  with  the  land  th«y  are  called  equi- 
table rather  than  legal  easements,  because  they  afford  only  an 
equitable  remedy.  This  fact  does  not  indicate  that  they  are 
not  interests  in  land ;  it  indicates  only  that  relief  for  their  viola- 
tion is  not  afforded  by  any  form  of  common  law  procedure. 

The  following  objections  to  such  actions  at  law  have  been 
successfully  urged: 

First.  **At  common  law  choses  in  action  were  not  assignable, 
and  none  but  parties  or  privies  to  express  covenants  were  bound 
by  them  or  could  take  advantage  of  them.  The  rule  seems  to 
have  been  well  settled  in  England,  and  to  avoid  its  effect  and 
enable  the  assignee  of  the  reversion  to  maintain  an  action  in  his 
own  name  upon  the  express  real  covenants,  those  running  with 
the  land,  the  statute  32  Henry  VIII,  Ch.  34,  was  enacted.  Prior 
to  that  time  grantees  of  reversions  were  regarded  in  the  light  of 
strangers.  After  its  passage,  in  virtue  of  the  act  itself,  the  as- 
signee of  the  reversion  could  maintain  his  action  upon  the  ex- 
press real  covenants. ' '     Crawford  v.  Chapman,  17  Ohio,  449. 

In  this  case  the  court  announced  that  this  statute  never  be- 
came a  part  of  the  law  in  this  state,  except  by  re-enactment  in 
1805,  and  that  it  remained  upon  the  statute  books  only  until 
January  2,  !|J06.  It  was  therefore  held  that  the  grantee  of  the 
reversion  could  not  maintain  the  action  of  covenant.  This  ob- 
jection was  removed  by  the  code  of  civil  procedure,  and  the  first 
proposition  of  the  syllabus  in  Masury  v.  Southworth,  9  Ohio  St., 
341,  is  as  follows: 

**1.  An  assignee  of  a  reversion,  having  also  assigned  to  him 
by  the  terms  of  his  contract  of  conveyance,  the  benefit  of  the 
covenants  in  a  lease,  may  bring  an  action  in  his  own  name,  for 
a  breach  of  such  covenants,  as  a  party  beneficially  interested,  un- 
der the  code  of  civil  procedure,  which,  in  this  respect,  supplies 
the  statute  32  H.,  8,  cap.  34.'' 

It  was  also  held  in  this  case  that: 

**It  is  not  indispensable,  to  make  such  a  covenant  (to  insure) 
run  with  the  land,  that  'assignees'  should  be  expressly  named; 
but  the  covenant  being  one  which  may  be  annexed  to  the  estate 
and  run  with  the  land,  equivalent  words  or  a  clear  intent  shown 
by  the  whole  instrument  mav  suffice." 
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In  Houston  v.  Railway,  21  Ohio  St.,  235,  it  was  held  that  an 
agreement  of  a  railroad  company  ' '  to  erect  and  forever  keep  up  a 
fence  and  crossing  in  a  specified  manner,'*  which  agreement  was 
carried  into  the  journal  entry  in  an  appropriation  proceeding, 
**is  an  agreement  running  with  the  land,  so  as  to  be  binding  as 
between  the  assignees  of  grantees  of  parties  thereto." 

In  this  case  a  grantee  through  successive  deeds  sued  the  suc- 
cessor of  the  original  railroad  company  for  damages  for  failure 
to  build  fences,  and  recovered  in  an  action  at  law.  The  cove- 
nant ran  to  **the  owner  of  the  land,  his  heirs  and  assigns." 

Second.  It  has  been  held  that  an  agreement  like  the  one 
contained  in  the  deeds  on  which  the  plaintiffs  rely  is  not  a  cove- 
nant, and  will  not  sustain  an  action  by  a  subsequent  grantee  of 
the  adjoining  land  against  a  purchaser  where  the  stipulation  is 
contained  in  a  deed  poll.  The  reason  given  for  this  holding  is, 
that  in  a  deed  poll  the  grantee  neither  signs  nor  seals  the  in- 
strument, and  therefore  incurs  no  direct  obligation  to  perform 
anything  provided  in  the  deed. 

In  Kennedy  v.  Owen,  136  Mass.,  199,  this  doctrine  is  discussed, 
and  the  adjudications  on  the  subject  considered  and  commented 
upon  at  length. 

Allen,  J.,  says,  p.  201 : 

*  *  It  is  also  clear  that  the  stipulation  is  not  technically  a  cove- 
nant, running  with  the  land.  The  grantee  sealed  nothing.  In 
Parish  v.  Whitney,  69  Mass.  (3  Gray),  516,  it  was  held  that  a 
stipulation  in  a  deed  poll,  that  the  grantee,  his  heirs  and  assigns, 
should  erect  and  perpetually  maintain  a  fence  between  the  land 
granted  and  other  land  of  the  grantor,  did  not  create  an  incum- 
brance on  the  granted  premises,  within  the  meaning  of  a  cove- 
nant against  incumbrances  in  a  deed  subsequently  made  by  the 
grantee.  The  court  said  that  it  was  not  a  reservation  out  of  the 
estate  granted,  nor  a  condition,  nor  a  covenant,  running  with  the 
land  or  otherwise;  but  that  it  was  only  a  personal  agreement 
of  the  grantee,  evidenced  by  his  acceptance  of  the  deed,  which 
might  bind  him  and  his  legal  representatives,  but  did  not  affect 
the  estate.  That  case  was  criticised  in  Burbank  v.  Pillsbury, 
48  N.  H.,  475,  where  it  was  held  that  such  an  agreement  was  of 
the  same  effect  as  an  express  covenant,  signed  and  sealed  by  the 
grantee ;  that  it  would  run  with  the  land ;  that  it  created  an  in- 
cumbrance upon  the  land;  and  by  implication  it  was  recognized 
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that  a  subsequent  grantee  would  be  liable  to  the  original  grantor 
in  an  action  of  assumpsit  on  the  agreement.  No  question  arose 
there,  or  could  arise,  whether  an  assignee  of  the  grantor  could 
maintain  such  action.  A  decision  substantially  similar  was  made 
in  Kellogg  v.  Robuison,  6  Vt.,  276,  where  the  stipulation  was  re- 
garded as  a  covenant,  or  a  condition;  and  it  was  held  that  it 
created  an  incumbrance  on  the  land,  within  the  meaning  of  a 
covenant  against  incumbrances." 


In  Bronson  v.  Coffin,  108  Mass.,  175,  it  was  held  **that  a  for- 
mal covenant  by  the  grantor,  in  a  deed  of  a  portion  of  his  land, 
that  he  and  his  heirs  and  assigns  would  make  and  maintain  a 
fence  between  the  land  granted  and  his  remaining  land,  with  a 
provision  that  this  covenant  should  be  perpetual  and  obligatory 
upon  all  persons  who  should  become  owners  of  the  land  adjoin- 
ing to  that  granted,  created  an  interest  in  the  nature  of  an  ease- 
ment, and  ran  with  the  land,  and  created  an  incumbrance  upon 
the  land,  within  the  meaning  of  a  covenant  against  incumbrances 
in  a  subsequent  deed  of  such  adjoining  land ;  and  in  referring  to 
Parish  v.  Whitney,  supra,  the  court,  by  Mr.  Justice  Gray,  inci- 
dentally remarked,  'If  that  decision  can  be  supported,  it  must 
be  as  falling  within  the  rules  that  no  easement  in  or  right  affect- 
ing real  estate  can  be  created  by  contract  of  the  party,  except 
by  deed,  and  that  an  agreement  not  sealed  by  the  party  who  is 
to  perform  it  can  not  create  a  covenant  or  run  with  the  land.' 
The  above  decisions  in  New  Hampshire  and  Vermont  were  cited 
and  commented  upon.*' 

The  doctrine  of  the  Massachusetts  case  is  relied  upon  by  the 
defendant  company,  as  authority  in  favor  of  the  proposition  that 
restrictive  agreements  in  deeds  poll  are  not  interests  in  land. 

In  Rickey  v.  Railway,  51  Ohio  St.,  40,  it  is  held : 

''Where  a  railway  company  makes  a  deed  poll  of  land  in  fee, 
along  which  its  right-of-way  is  located,  subject  to  the  condition 
'that  the  said  grantee,  his  heirs  and  assigns,  shall  make  and 
maintain  good  and  suflBcient  fences  on  each  side  of  the  right-of- 
way  of  the  railway  as  now  located  and  built,  which  condition  and 
obligation  shall  be  perpetually  binding  on  the  owners  of  the 
road, '  Held : 

"1.  That  the  grantee,  by  accepting  the  deed,  will  be  deemed 
to  have  entered  into  an  express  undertaking  to  perform  the 
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conditions  contained  in  the  deed,  and  such  undertaking  will  run 
with  the  land  and  become. obligatory  on  a  subsequent  owner  by 
purchase  from  the  grantee  of  the  company.'* 

In  this  case  Dickman,  J.,  p.  47,  comments  on  the  Burbank  and 
Kellogg  cases  in  New  Hampshire  and  Vermont  with  approval  of 
the  doctrine  therein  stated.  In  fact  the  case  seems  ruled  by  the 
principle  announced  in  these  cases. 

Third.  Since  easements  lie  in  grant  or  prescription,  it  has 
been  held  that  a  restrictive  covenant,  being  nothing  more  than  a 
reservation,  can  not  create  an  easement.  The  modern  doctrine 
is  otherwise,  **and  such  an  easement  may  be  created  by  words 
of  covenant  as  well  as  by  words  of  grant. ' '  Hogan  v.  Barry,  143 
Mass.,  538. 

Fourth.  Subsequent  purchasers  may,  by  force  of  their  deeds, 
be  considered  assignees  of  the  covenant  running  to  their  grantors, 

the  owners  of  the  dominant  estate,  since  such  covenants  are  di- 
visible ;  and  prior  purchasers  can  not  be  held  assignees  of  a  cove- 
nant which  does  not  exist  at  the  time  of  their  conveyance,  but 
may  have  a  right  to  enforce  it  in  equity,  though  subsequently 
created,  where  the  restrictions  are  mutual  and  made  in  pur- 
suance of  a  general  plan  or  scheme  of  restriction.  In  such  case 
it  is  plain  a  restrictive  right  inheres  in  the  title,  but  is  enforce- 
able only  upon  equitable  principles. 

These  are  some  of  the  reasons  given  for  denying  an  action  at 
law  on  these  covenants,  and  for  giving  them  the  name  of  ''equi- 
table easements.''  Some  of  these  objections  have  been  removed 
by  the  enlarged  and  liberalized  procedure.  In  all  of  the  cases 
cited  above  from  the  courts  of  this  state,  except  that  in  Crawford 
V.  Chapman,  supra,  the  actions  were  at  law  between  holdigrs  of 
derivative  titles;  and  such  actions  were  held  maintainable.  In 
many  of  the  cases  referred  to  the  right  was  only  an  equitable 
one,  but  this  involves  the  question  of  procedure  rather  than  sub- 
stantive right.  A  given  covenant  may  afford  to  certain  parties 
a  remedy  at  law,  while  others  stand  to  it  so  far  removed  as  to  be 
entitled  to  relief  only  by  reason  of  some  equitable  doctrine.  It 
seems  to  me  it  would  be  illogical  to  hold  the  nature  of  the  right 
involved  to  be  different  when  the  same  covenant  is  the  basis  of 
both  forms  of  action. 
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The  third  class  involves  those  based  on  true  easements,  and  are 
enforced  on  both  the  law  and  equity  side  of  the  court.  It  is 
diflScult  to  see  what  element  is  involved  in  the  law  of  easements 
that  is  wanting  in  the  covenant  under  consideration. 

In  Wolfe  V.  Frost,  4  Sanf.  Ch.  (N.  Y.),  77,  it  wa«  held  that: 

**An  agreement  between  the  owners  of  two  adjoining  city 
lots,  that  if  the  one  will  build  a  dwelling  upon  his  lot,  three  feet 
back  from  the  line  of  the  street,  the  other  will,  whenever  he  builds 
on  his  lot,  set  his  building  back  the  same  distance  from  the  street, 
is  an  interest  in  lands,  and  if  not  in  writing  is  void  by  the  stat- 
ute of  frauds.'* 

The  court  says,  p.  94 : 

**It  is  claimed,  on  the  part  of  the  complainant,  that  the 
urban  servitude  which  he  seeks  to  establish  against  the  defend- 
ant's lot  is  not  an  estate  or  interest  in  land,  nor  a  trust  or  power 
over  or  concerning  land,  that  he  claims  no  right  in  the  defend- 
ant's land,  his  claim  being  not  so  much  an  easement  as  a  right 
in  the  nature  of  an  easement,  founded  on  Van  Ranst's  claim  that 
he  would  use  his  land  in  a  particular  manner.  And  he  defines 
his  claim  as  a  privilege  growing  out  of  the  restricted  use  of  Van 
Ranst's  land  thus  contracted  for.  It  is  difficult  to  perceive  how 
this  right,  if  it  be  neither  an  estate  nor  interest  in  or  over  Van 
Ranst's  land,  can  be  said  to  have  run  with  the  land,  into  the 
hands  of  the  heirs  and  their  grantees,  which  is  a  proposition  also 
urged  by  the  complainant.  But  I  need  not  speculate  on  the  ap- 
parent inconsistency  of  the  two  positions. 

**It  is  impossible  for  the  complainant  to  describe  his  claim, 
without  plainly  showing  that  it  is  an  interest  in  the  land  owned 
by  the  defendant 

**The  definition  of  an  easement  as  given  so  long  ago  as  the 
Termcts  de  la  Lay,  includes  this  right  as  it  was  defined  by  one  of 
the  learned  counsel :  First,  they  are  incorporated ;  and  second, 
one  imposed  upon  corporeal  property ;  third,  they  confer  no  right 
to  a  participation  in  the  profits  arising  from  such  property; 
fourth,  they  are  imposed  for  the  benefit  of  corporeal  property; 
and  fifth,  there  must  be  two  distinct  tenements,  the  dominant,  to 
which  the  right  belongs,  and  the  servient,  upon  which  the  obli- 
gation rests. 

**The  right  or  privilege  set  up  in  the  bill  contains  each  of 
these  essential  qualities.  It  is,  as  there  stated,  on  incorporeal 
hereditament  accessory  to  the  complainant's  tenement,  and  at- 
tached to  the  soil  of  Van  Ranst's  as  the  servient  tenement;  sub- 
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jecting  the  latter  for  the  benefit  of  the  former;  and,  as  such 
hereditament,  it  would  pass  with  the  servient  heritage  to  each  suc- 
cessive proprietor,  precisely  as  the  complainant  insisted  in  his 
points.  In  Parker  v.  Foote,  19  Wend.  (N.  Y.),  309,  where  the 
claim  set  up  was  a  right  to  continue  the  enjoyment  of  light  and 
air  through  windows  overlooking  the  adjoining  land,  Judge 
Benson,  in  delivering  the  opinion  of  the  court,  speaks  of  the 
claim  as  one  by  which  the  party  acquired  a  beneficial  interest 
in  the  land  of  his  neighbor,  and  by  which  the  latter  forfeited  such 
interest. ' ' 

What  is  said  of  a  covenant  in  that  case  is  equally  applicable 
to  the  one  in  the  case  at  bar. 

3  Pomeroy,  Eq.  Jurisp.,  Section  1296,  treats  of  these  equitable 
rights  as  follows: 

* '  All  the  distinctly  equitable  doctrines  with  regard  to  the  rights 
and  liabilities  arising  from  and  remedies  for  the  enforcement 
of  such  contracts  are  the  necessary  and  logical  deductions  from 
this  fundamental  conception ;  that  an  executory  agreement  creates 
specific  equitable  interests  in  the  property  which  is  its  subject- 
matter." 

Among  the  cases  relied  on  by  the  defendant  as  reaching 
the  conclusion  that  these  restrictive  agreements  are  not  inter- 
ests in  land,  are  the  following : 

In  Tobey  v.  Moore,  130  Mass.,  448,  the  court  held  that  the  vio- 
lation of  the  covenant  did  not  work  a  defeasance  of  the  estate, 
that  it  was  in  the  nature  of  a  restrictive  covenant,  and  not  a 
condition  upon  which  the  title  was  divested. 

Gray,  C.  J.,  says:  '*It  does  not  affect  the  title,  but  only  the 
mode  of  use."  The  meaning  evidently  is,  that  it  does  not  affect 
or  accomplish  the  defeasance  of  the  title,  but  only  affects  and 
qualifies  the  use.  In  other  words,  that  it  is  a  restriction,  and  not 
a  condition. 

De  Gray  v.  Cbib  House  Co,,  50  N.  J.  Eq.,  329,  is  an  exhaus- 
tively treated,  well  reasoned  case  invohdng  the  nature  of  restric- 
tive covenants  and  the  rules  of  enforcement. 

The  chancellor  says,  p.  339 :  . 

'*In  New  York  relief  seems  to  be  granted  on  the  theory  that  the 
covenant  creates  an  easement  over  the  lands  of  the  covenantor  for 
the  benefit  of  all  other  lands  subject  to  the  same  covenant,     Co- 
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lumhia  College  v.  Lynch,  70  N.  Y.,  440,  and  the  Massachusetts 
decisions  lean  in  the  same  direction.  Beals  v.  Case,  138  Mass., 
138,  140. 

*' While  cases  involving  light,  air  or  view  might  in  some  re- 
spects be  based  on  the  doctrine  of  easements,  it  is  not  satisfactory 
when  it  comes  to  be  applied  to  covenants  as  to  uses  which  build- 
ings are  to  be  put,  nor  could  the  covenant,  if  it  created  an  ease- 
ment, be  suspended  because  a  subsequent  purchaser  did  not  buy 
with  the  restrictions  of  the  covenant  in  view.  But,  as  stated, 
the  courts  in  England  as  well  as  our  courts  of  errors  and  ap- 
peals, have  repudiated  the  idea  that  the  court  interferes  on  the 
ground  of  protecting  an  easement. 

'  •  The  equity  would  seem  to  spring  from  the  presumption  that 
each  purchaser  has  paid  an  enhanced  price  for  his  property, 
relying  on  the  general  plan,  by  which  all  the  property  is  to  be 
subjected  to  the  restricted  use,  being  carried  out ;  and  that  while 
he  is  bound  by  and  observes  the  covenant,  it  would  be  inequi- 
table to  him  to  allow  any  other  owner  of  lands,  subject  to  the 
same  restrictions,  to  violate  it. ' ' 


Because  the  restriction  lapses  or  is  suspended,  unless  the  pur- 
chaser relies  on  it  and  it  becomes  part  of  the  consideration,  by 
reason  of  which  he  gives  an  enhanced  price  for  the  property, 
the  learned  chancellor  concludes  it  is  not  of  the  nature  of  an  ease- 
ment, and  rejects  the  doctrine  of  enforcing  it  as  an  equitable 
interest  in  land.  Where  mutual  restrictions  of  an  allotment 
of  land  are  made,  under  a  general  scheme,  the  reasoning  is  un- 
satisfactory that  purchasers  ignorant  of  them  when  buying  the 
lots  are  not  within  the  protection  of  the  covenant.  If  two  lots 
were  mutually  bound  and  purchased  by  third  parties,  one  of 
whom  bought  relying  on  the  restriction,  while  the  other  was 
ignorant  of  it,  would  both  or  neither  remain  bound,  or  would 
one  be  released  from  the  servitude  and  the  other  held?  To  my 
mind,  no  satisfactory  solution  of  the  question  is  reached  in  hold- 
ing the  restriction  released ;  but  if  this  view  is  not  tenable,  does 
it  follow  that  the  right  is  not  an  equitable  interest?  Because 
the  intention  may  control  it,  offers,  I  think,  no  test,  for  in  the  case 
of  easements,  which  are  surely  estates  in  land,  intention  to  no 
longer  rely  on  them  and  enjoy  them  works  their  extinction. 

There  are  many  other  American  cases  following  the  New  Jer- 
sey case  cited ;  but  the  reasoning  of  that  case  covers  the  doctrine 
of  them  all,  and  makes  their  citation  unnecessary. 
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The  chancellor  above  quoted  from  states  that  the  courts  of 
England  have  repudiated  the  idea  that  the  court  interferes  on 
the  ground  of  protecting  an  easement.  I  shall  content  myself 
with  citing  the  latest  case  which  I  can  find  in  the  English  re- 
ports, being  Longeaton  Recreation  Grounds  Co.  v.  Railway,  2 
King's  Bench  Division,  p.  574. 

The  syllabus  is  as  follows : 

* '  The  breach  of  a  restrictive  covenant  may  be  the  ground  for  a 
claim  for  compensation,  under  s.  68  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  by  the  owner  of  land  for  the  benefit  of 
which  the  restriction  was  imposed. 

**A  railway  company  took,  for  the  purpose  of  their  under- 
taking, land  which  was  subject  to  a  covenant,  entered  into  by 
their  vendor,  not  to  erect  thereon  'any  building  other  than  pri- 
vate dwelling-houses.'  The  company  erected  a  railway  embank- 
ment on  the  land. 

^^Heldy  that  the  erection  of  the  embankment  was  a  breach  of 
the  covenant." 

Two  questions  were  contended  for  in  this  case,  (1)  that  the 
embankment  was  not  a  building,  and  (2)  that  the  restrictive  cove- 
nant was  not  an  interest  in  land. 

It  is  true  that  the  English  act  referred  to  provides  for  com- 
pensation for  property  *  *  in juriously  affected"  by  the  taking  for 
railway  purposes;  while  in  this  state  compensation  can  be  given 
only  for  property  ** taken." 

In  Story  v.  Railway,  90  N.  Y.,  152,  the  English  statute  and  the 
adjudications  thereunder  are  referred  to  by  Danforth,  J.,  as 
follows : 

'*In  Eagle  v.  Railway,  L.  R.,  2  C.  P.  Cases,  638,  it  was  held 
that  an  easement  was  an  interest  in  land,  for  the  invasion  of 
which  compensation  may  be  claimed,  under  the  Land  Clauses 
Consolidation  Act  (8  Vict,  Chap.  18),  and  the  principle  was 
applied  to  a  claim  made  for  compensation  in  respect  to  damages 
sustained  in  consequence  of  diminution  of  light  to  the  plaintiff's 
premises  by  erection  near  them  of  the  defendant's  works.  The 
statute  referred  to  is  in  some  respects  dissimilar  to  the  provi- 
sions of  those  acts  under  which  the  defendant  justifies,  but  if  I 
am  right  in  my  conclusions  that  the  plaintiff's  easement  was  ac- 
quired by  grant  or  agreement,  the  grounds  upon  which  the  de- 
cision was  put  are  equally  available  here.    Bovill,  Ch.  J.,  said: 
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**The  improvement  is  common  to  all  the  neighborhood,  but  the  in- 
jury to  the  plaintiff's  premises  by  the  diminution  of  light  is 
peculiar  to  the  plaintiff.  For  the  defendant,  it  was  urged  that 
the  only  right  to  compensation  is  in  respect  of  damage  to  an  in- 
terest in  land — damage  to  the  land  itself.'  But  different  mem- 
bers of  the  court  call  the  attention  to  the  fact  before  referred 
to  by  Bovill,  Ch.  J.,  saying  the  premises  have  sustained  damage 
by  reason  of  diminution  of  light,  or  have  been  affected  thereby. 
Smith,  J.,  sad:  *ThG  invasion  of  a  right  of  way,  or  of  water, 
or  of  light,  gives  a  cause  of  action, '  and  disposing  of  the  case  in 
favor  of  plaintiff — three  judges  delivering  opinion — a  critical  ex- 
amination is  made  of  other  decis'ons,  including  that  of  Kicket  v. 
Railway,  finally  decided  in  the  House  of  Lords,  L.  R.,  2  H.  L., 
175,  Keating,  J.,  saying:  *It  is  now  clearly  settled,'  by  that 
decision,  *that  compensation  can  only  be  claimed  where  land  it- 
self or  an  interest  in  land  is  injur'ously  affected ;  and  that  a  dam- 
age to  the  plaintiff's  trade  by  the  obstruction  of  access  to  his 
premises  by  a  public  highway  is  too  remote.  In  the  present  case 
the  award  finds  that  the  premises  are  directly  injured  by  dim- 
inution of  light. ' 

'"Bovill,  Ch.  J,  amplifies  the  suggest'on  by  him  and  above 
referred  to,  and  Smith,  J,  says,  *the  right  which  has  been  in- 
vaded here  is  a  ripht  to  an  interest  in  land,  and  the  damage  in 
respect  of  which  the  plaintiff  claims  compensation  is  not  too  re- 
mote, but  is  directly  consequent  upon  the  loss  of  the  plaintiff's 
property  in  the  light. 


>  >> 


.  The  judges  decided  the  English  case  under  consideration,  after 
determining  that  an  embankment  is  a  building  within  the  mean- 
ing of  the  covenant,  and  considered  at  length  the  nature  of  the 
right  which  a  covenant  secures. 
Collins,  M.  R.,  p.  581,  et  seq,,  says: 

**Then  we  come  to  the  real  point  in  the  case — whether  a  breach 
of  a  restrictive  covenant  is  the  subject  of  compensation  under 
s.  68  of  the  Lands  Clauses  Consolidation  Act  of  1845.  In  point 
of  principle,  I  can  not  see  why  it  should  not  be.  A  distinction 
has  been  drawn  in  cases  under  this  section  between  injury  to  the 
person  who  happens  to  be  for  the  time  being  the  owner  of  the 
land,  and  damages  to  the  value  of  the  land  itself.  If  the  dam- 
age in  respect  of  which  compensation  is  sought  is  only  incident 
to  the  particular  purpose  for  which  the  owner  is  occupying  the 
land,  that  is  held  to  be  excluded  from  compensation ;  but  if  the 
market  value  of  the  land  is  affected,  then  the  land  is  affected. 
It  is  a  matter  of  common  sense  that  when  by  covenant,  by  an 
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easement  being  attacked,  or  in  any  other  way  the  value  of  the 
land  is  enhanced,  and  the  railway  company  subtract  a  portion  of 
the  value  by  making  their  railway  they  are  injuriously  affecting 
the  land.  The  matter  was  discussed  in  Beckett  v.  Railway,  by 
the  late  Sir  James  Shaw  Willes,  and  it  was  pointed  out  that 
while  an  annoyance  which  the  owner  of  a  particular  piece  of 
land  has  to  suffer  in  common  with  ev6ry  one  who  lives  near  a 
railway  is  not  subject-matter  for  compensation,  the  special  sub- 
traction of  any  right  incident  to  the  land  is.  He  gave  as  an  in- 
stance the  case  of  land  approached  by  a  broad  road  which,  by  the 
operations  of  a  railway  company,  has  been  narrowed,  and 
pointed  out  that,  with  regard  to  land,  or  a  house  on  the  land,  in- 
juriously affected  by  there  being  a  narrow  and  difficult  ap- 
proach instead  of  a  wide  and  east  one,  it  was  obviously  a  case  of 
injuriously  affecting.  That  being  so,  why  is  not  the  with- 
drawal of  a  restriction  imposed  on  the  adjoining  land,  for  the 
benefit  of  the  land  retained,  to  be  subject  to  compensation?  No 
reason  can  be  alleged  except  the  suggestion  that  no  authorities 
can  be  found  to  support  this  view.  It  seems  to  me  that,  starting 
with  the  principle,  and  coming  to  the  conclusion  that,  apart  from 
authority,  the  burden  of  showing  that  the  principle  was  not  ap- 
plicable would  be  on  those  who  say  that  no  compensation  should 
be  given,  there  is  sufficient  authority.  *  *  •  In  In  re  Mas- 
ters &  Oreat  Western  Railway,  the  right  in  question  was  not 
negative,  but  a  right  by  covenant  for  the  purchaser  of  mineral 
rights  to  sink  a  pit  upon  the  land  of  the  lessor.  The  railway 
company  took  the  land  of  the  lessor,  and  the  question  was, 
whether  the  colliery  proprietor  was  entitled  to  say  that  his  land 
was  injuriously  affected  by  the  taking  of  land  where  otherwise 
he  might  have  made  a  new  pit.  He  could  not  enforce  the  right 
against  the  railway  company,  and  it  was  held  that  there  was  a 
subject-matter  for  compensation.  It  seems  to  me  that  it  can 
make  no  difference  whether  the  right  was  an  affirmative  one  to 
open  a  pit,  or  a  negative  one  to  have  the  premises  kept  in  a  cer- 
tain condition  for  the  benefit  of  the  other  land.  In  either  case 
the  value  of  the  land  to  which  the  benefit  was  attached  would  be 
reduced." 

Mathew,  L.  J.,  concurring,  says : 

"Then  the  last  point  is,  that,  granting  that  this  property  has 
been  intended  for  guilding,  and  that  the  covenant  has  been  en- 
tered into  and  been  violated,  still  that  is  not  the  subject  of  com- 
pensation under  Section  68  of  the  Lands  Clauses  Act.  No  case 
was  cited  to  us  to  justify  such  a  conclusion.  There  have  been 
a  series  of  decisions  brought  before  us,  and  though  there  has 
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been  no  precise  decision  on  the  subject,  yet  over  and  over  again 
there  is  an  intimation  from  the  highest  authonity  that  a  restric- 
tive covenant  of  this  sort  is  the  subject  of  compensation  under 
the  Lands  Clauses  Act.  It  is  extremely  difficult  to  see  why  it 
should  not  be  so.  There  is  in  this  case  a  negative  easement  ad- 
ding to  the  monetary  value  of  the  estate.  Why  that  should  not 
be  the  subject  of  compensation,  it  is  difficult  to  conceive.  The 
covenant  is  entirely  apart  from  and  in  addition  to  the  rights  of 
the  public  as  soon  as  statutory  powers  are  obtained.  Statutory 
powers  were  not  intended  to  aflfect  a  covenant  of  this  sort,  which 
is  part  of  the  value  of  the  estate." 

It  is  also  claimed  that  a  restriction  of  this  nature  is  not  violated 
where  the  property  is  taken  under  the  power  of  eminent  domain, 
since  the  one  contracting  not  to  put  the  property  to  the  restricted 
use  is  powerless  to  prevent  it. 

If  this  sort  of  a  covenant  is  based  on  the  duty  to  respect  the 
terms  of  an  agreement  previously  made,  and  qualifying  the  title 
by  which  the  property  is  held,  and  is  not  based  on  the  theory  that 
it  creates  an  interest  in  property  ** taken,"  or  an  easement  there- 
in, the  contention  seems  unanswerable ;  but  if  an  equitable  ease- 
ment exists,  then  a  right  of  property  is  taken,  for  which  com- 
pensation must  first  be  made  under  the  constitutional  provision 
safeguarding  private  property. 

The  negative  character  of  this  class  of  property  rights  obscures 
the  question,  yet  it  is  as  much  a  taking  of  property  to  take  away 
light,  air,  view,  or  a  right  to  restrict  the  improvements  of  the 
neighborhood  as  to  take  away  a  right-of-way  across  land,  for 
these  equally  enhance  the  value  of  the  property  to  which  they 
are  appurtenant. 

The  fact  that  the  restricted  owner  is  powerless  to  prevent  an 
appropriation  answers  the  charge  of  committing  a  breach  of  the 
covenant,  but  does  not  answer  the  constitutional  requirement 
that  property  taken  by  the  power  of  eminent  domain  for  rail- 
road purposes  must  be  first  paid  for. 

A  distinction  is  sought  to  be  drawn  between  those  covenants 
which  restrict  the  use  so  as  to  create  an  easement  for  light,'air  and 
view,  and  those  which  restrict  property  to  residental  purposes. 
The  reason  for  this  distinction  is,  that  the  appropriation  of  the 
land  and  its  application  to  a  railroad  use  might  interfere  with 
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such  tangible  rights  as  light  and  air,  but  ** residence  purposes'* 
is  said  to  be  intangible,  founded  on  taste  and  sentiment,  and  no 
property  right  is  interfered  with  by  putting  property  to  rail- 
road use.  I  am  of  opinion  that  the  tangible  nature  of  the  prop- 
erty right  involved  in  the  restriction  is  immaterial,  and  only 
serves  to  obscure  the  legal  question  involved.  The  test  is,  whether 
the  restrictive  covenant  is  of  value  to  the  owner,  whether  it  en- 
hances the  value  of  the  property  for  the  benefit  of  which  it  is 
made,  and  whether  the  owner  suffers  a  monetary  loss  by  the  ap- 
propriation of  that  which  is  of  value  to  him  and  is  appurtenant 
to  his  property.  If  he  does  suffer  such  loss,  his*  property  is 
*' taken,"  within  the  meaning  of  the  constitutional  provisions. 

In  United  States  v.  Certain  Lands,  112  Fed.  Rep.,  662,  an  allot- 
ment of  lands  had  been  made  for  residence  purposes,  as  a  place 
of  summer  resort,  near  the  southerly  end  of  Conanicut  Island,  in 
Narragansett  Bay ;  and  in  every  one  of  the  deeds  of  the  allotment 
were  restrictive  covenants  against  th3  erection  and  maintenance 
of  any  slaughterhouse,  smith  shop,  steam  engine,  distillery, 
brewery  or  saloon,  etc.  The  United  States  sought  to  appropriate 
a  portion  of  these  lots  for  the  purpose  of  building  thereon  a  na- 
tional fortification,  and  instituted  appropriation  proceedings  in 
the  courts  for  that  purpose.  Each  of  the  property  owners  in  the 
allotment  claimed  compensation  on  the  score  of  these  restrictions, 
each  claiming  that  the  restrictions  constituted  an  easement  in  the 
property  sought  to  be  appropriated,  in  favor  of  his  lot  or  lots. 

In  a  carefully  considered  opinion,  Brown,  D.  J.,  says: 

^*The  United  States  has  not  sought  a  decree  of  condemnation 
that,  either  in  express  terms  or  by  necessary  or  probable  infer- 
en-ce,  imposes  upon  these  claimants  what  they  have  a  present 
right  to  forb'd.  But  it  may  be  said  that  it  is  the  acquiring  by 
the  United  States  of  a  right  to  do  those  things  wh'ch  these  com- 
plainants have  now  a  right  to  forbid,  which  in  legal  contem- 
plation is  the  'taking,'*  and  not  the  subsequent  doing  of  these 
things.  But  the  right  which  the  United  States  acquires  is  to  do 
on  the  lands  taken  such  of  these  things  as  are  necessary  and 
proper  for  national  defense. 

''Have  these  claimants  any  property  rights,  under  these  deeds, 
to  prevent  such  a  use  ?  Upon  a  fair  construction  of  the  condition 
in  question,  must  we  not  regard  it  as  having  reference  merely  to 
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the  prohibition  of  such  structures  and  such  uses  as  might  be  made 
by  private  individuals  in  private  business,  and  as  having  no  ref- 
erence whatever  to  such  uses  or  structures  as  might  be  required 
for  national  defense  1 

**The  restrictive  clause,  after  enumerating  various  things, 
says  'that  no  other  noxious,  dangerous,  or  offensive  trade  or  busi- 
ness whatever  shall  be  done,'  etc.  This  shows  the  intent  of  the 
framer  of  the  condition,  in  intent  which  did  not  contemplate  the 
contingency  that  at  some  time  it  might  be  necessary  for  the  na- 
tional government  to  erect  and  use  upon  one  or  more  of  these 
lots  a  smith  shop,  forge,  furnace,  steam  engine,  etc.,  for  govern- 
mental purposes. 

**Were  we  dealing  with  a  condition  of  a  different  character, 
such  a  building  restriction  appurtenant  to  the  claimants'  estates, 
whereby  their  value  was  greatly  enhanced  through  the  fact  that 
the  light  and  air  could  not  be  cut  off,  or  perhaps  a  fine  prospect 
destroyed,  a  different  question  would  be  presented.  If  a  claim- 
ant has  a  right  to  prevent  the  erection  of  a  wall  against  his  house, 
this  right  might  equally  well  be  invaded  by  the  wall  of  a  private 
house  or  the  wall  of  a  fortification.  It  might  then  be  said  that 
the  claimant  had  an  ordinary  easement  of  light  and  air  of 
prospect  over  another's  land,  a  property  right  of  ordinary  char- 
acter; that  he  had  a  right,  under  existing  laws,  to  acquire  such 
an  easement  by  contract  with  his  neighbor ;  that  to  destroy  it  was 
to  take  it  for  public  use.  But  the  condition  now  before  us  is  of  a 
different  character.  It  does  not  prohibit  the  erection  of  struc- 
tures as  such,  nor  does  it  preserve  easements  of  light  and  air  or 
of  prospect.  Even  a  hotel  is  not  prohibited.  While  we  might 
say  that  the  wall  of  a  fortification  was  equivalent  to  a  private 
wall,  in  cutting  off  air  and  light,  we  would  not  be  justified  in  say- 
ing that  the  use  by  the  government  of  any  of  the  prohibited 
things,  for  purposes  of  coast  defense  is  substantially  equivalent 
to  the  use  of  them  for  private  purposes.  The  condition  has  no 
reference  to  structures  as  structures,  but  rather  has  a  reference 
to  uses  of  the  lands  on  the  Highlands  plat,  and  we  would  be  going 
far  beyond  the  bounds  of  common  experience  were  we  to  say  that 
what  the  government  has  acquired  is,  in  substance,  what  was 
contemplated  and  provided  against  by  the  framers  of  this  deed. 

<<•  •  •  J  think  this  case  might  well  be  put  upon  the 
ground  that  the  right  acquired  by  the  government  does  not  ap- 
pear to  be  in  any  substantial  particular  inconsistent  with  the  pro- 
visions of  this  condition,  or  destructive  thereof,  and  that  for  this 
reason  there  is  no  taking  of  the  claimants'  property  in  this  par- 
ticular. But  if  we  go  further,  and,  taking  a  more  literal  view, 
say  the  condition  does  not  provide  against  exactly  what  the 
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United  States  has  now  acquired  the  right  to  do,  the  ease  of  the 
claimants  is  not  yet  clear. 

''If  we  construe  this  language  as  the  equivalent  of  an  express 
condition  that  no  act  or  use  of  this  character,  even  if  necessary 
for  national  defense,  shall  ever  he  done  upon  these  lands,  would 
not  such  a  construction  defeat  itself  by  requiring  us  to  hold  the 
condition  void  as  against  public  policy? 

**It  has  been  said  that  these  claimants  have  a  property  right 
which  is  valuable,  and  which  is  appurtenant  to  their  estates, 
namely,  the  right  to  enjoin  all  uses  of  the  property  inconsistent 
with  these  conditions.  The  difficulty  seems  to  me  to  be  in  the 
contention  that  there  can  be  any  property  right  whatever,  spring- 
ing from  private  grant,  that  the  lands  of  another  shall  not  be 
used  for  necessary  governmental  purposes.  Suppose  a  deed  to 
contain  the  condition  that  the  grantor's  property  shall  never  be 
used  by  the  United  States  for.  a  fort,  or  by  a  state  for  a  state 
capitol,  armory  or  a  school  house,  would  not  such  a  condition  on 
its  face  be  void  as  against  public  policy?  As  each  owner  of  land 
holds  his  deed  subject  to  the  divesting  of  his  title  through  the 
action  of  the  state  or  of  the  United  States  based  on  public  neces- 
sity, can  he  by  any  means,  directly  or  indirectly,  impose  upon  the 
state  or  the  tjnited  States  the  burden  of  compensating  him  for 
damages  resulting  from  that  public  use  which  does  not  directly 
invade  his  land?  If  the  lands  on  the  southern  end  of  Conanicut 
Island  were  held  in  fee  by  a  number  of  owners  without  restric- 
tive conditions  in  their  deeds,  and  the  national  government  found 
it  necessary  to  condemn  any  one  of  the  estates,  the  adjoining 
owners  or  those  occupying  other  port'ons  of  the  tract  could  re- 
cover no  damages  whatever  for  the  depreciation  caused  to  their 
estates  by  the  pubic  use.  Can  it  be  possible  that  these  owners, 
by  mutual  agreements  or  covenants  that  they  or  their  successors 
in  title  will  not  do  things  which  may  be  necessary  for  national 
defense,  and  by  agreeing  that  these  things  are  noxious  and 
offensive  to  them,  compel  the  United  States  to  pay  them  for  the 
right  to  do  upon  lands  taken  what  is  necessary  for  the  protection 
of  the  United  States?  If  such  a  right  can  exist  against  the  state 
or  the  nation,  and  can  be  considered  property,  then  only  a  mere 
device  of  conveying  is  necessary  to  defeat  entirely  the  rule  that 
depreciaton  of  property  incidental  to  a  public  use  does  not  con- 
stitute a  taking,  for  private  deeds  may  then  provide  in  express 
terms  against  such  uses  as  may  be  necessary,  in  case  the  govern- 
ment exercises  the  right  of  eminent  domain.  If  these  private 
conveyances  are,  as  against  the  government  and  state,  to  be 
recognized  as  property,  then  the  government  by  taking  such  uses 
takes  private  property,  and  must  make  compensation.     •     •     • 
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While  the  owners  may  so  contract  as  to  control  private  business, 
and  thereby  increase  the  values  of  their  estates,  they  are  not  en- 
titled to  so  contract  as  to  control  the  action  of  the  government  or 
increase  the  values  of  their  lands  by  any  expectation  or  relief 
that  the  government  will  not  carry  on  public  works  in  their  vicin- 
ity, or  that  in  case  it  does,  it  will  compensate  them  for  the  loss 
due  to  the  defeat  of  their  expectation  that  it  would  not.  Let  us 
suppose  that  real  estate  owners  in  a  seaside  town  resorted  to  by 
summer  residents  should  mutually  covenant  that  no  school  house 
should  be  erected  upon  their  lands,  and  that  such  provisions 
should  in  fact  enhance  the  value  of  their  estates,  must  the  town, 
in  order  to  procure  a  suitable  school  site,  pay  for  the  depreda- 
tion due  to  the  necessary  public  use?  It  would  seem  entirely 
immaterial  whether  private  persons  had  contracted  with  refer- 
ence to  this  subject  or  not.  Each  landowner  holds  his  estate  sub- 
ject to  the  pubic  necessity  for  the  exercise  of  the  right  of 
eminent  domain  for  public  purposes.  He  can  not  evade  this  by 
any  agreement  with  his  neighbor,  nor  can  his  neighbor  acquire  a 
right  from  a  private  individual  which  imposes  a  burden  upon 
the  public  in  the  exercise  of  the  right  of  eminent  domain. ' ' 

This  case  was  taken  to  the  United  States  Circuit  Court  of  Ap- 
peals and  affirmed,  the  circuit  court  holding  as  follows : 

*' These  particular  conditions  did  not  create  a  true  easement  as 
known  to  the  common  law  in  favor  of  other  lot  owners,  nor  were 
they  intended  to  apply  to  public  works,  but  merely  to  restrict 
what  might  be  done  by  persons  or  business  corporations  in  their 
own  interests,  and  that  under  the  circumstances  the  owners  of  lots 
not  taken  had  no  interest  for  which  they  were  entited  to  compen- 
sation.    Wharton  v.  United  States,  153  Fed.  Rep.,  876." 

This  case  is  an  authority  for  the  following  propositions:  (1) 
that  the  use  of  the  Headlands  of  this  island  for  national  defense 
is  not  within  the  restriction;  (2)  that  the  covenant  was  intendei 
to  restrict  private  uses  only;  (3)  that  if  intended  to  apply  to 
public  works,  as  well  as  private  use,  it  is  void  against  public 
policy,  and  (4)  that  a  restrictive  covenant  as  to  uses  to  which 
land  may  be  put,  and  as  to  the  manner  of  building  thereon, 
creates  no  interest  in  the  land,  nor  easement  appurtenant  thereto 
requiring  compensation  when  taken  for  public  works  under 
power  of  eminent  domain. 

The  find'ng  that  the  particular  language  of  this  restriction  did 
not  include  a  fort  for  national  defense,  and  that  it  must  be  in- 
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terpreted  as  restricting  private  use  only,  gives  us  no  principle  for 
application  to  the  case  at  bar.  The  propositions,  however,  that  a 
covenant  which  sought  to  restrict  property  from  all  uses  incon- 
sistent with  its  terms  would  be  against  public  policy;  and  the 
proposition  that  a  covenant  restricting  the  manner  of  building 
upon  land,  and  the  uses  to  which  the  same  may  be  put,  create  no 
interest  in  land  nor  an  easement  appurtenant  thereto  and  propo- 
sitions pertinent  to  the  issues  involved  in  this  case.  I  have  al- 
ready indicated  my  inability  to  distinguish  between  restrictive 
covenants  preventing  encroachments  upon  the  enjoyment  of  light, 
air  and  view,  and  such  as  control  the  mode  of  making  improve- 
ments and  reguating  the  uses  to  which  the  property  may  lawfully 
be  put.  To  my  mind,  the  controlling  principle  is,  whether  the 
restrictive  covenant  is  of  value  to  the  owner,  enhancing  the  value 
of  the  property  for  the  benefit  of  which  it  is  made,  and  whether 
the  owner  suffers  a  monetary  loss  by  its  appropriation. 

The  suggestion,  that  a  grant  or  restriction,  which  ignores  the 
paramount  right  of  the  state  to  take  for  public  use,  is  void  as 
against  public  policy,  is  without  force.  To  insert  a  clause  recog- 
nizing such  right  would  be  surplusage.  No  one  will  question 
the  right  to  take,  not  the  obligation  to  pay  for  the  thing  appro- 
The  right  of  appropriation  and  duty  to  pay  for  the  thing  appro- 
priated are  reciprocal. 

Says  Lewis,  Em.  Domain,  Section  224 : 

**  When  one  conveys  a  tract  of  land  upon  condition  that  it  shall 
not  be  used  in  a  certain  way,  and  this  condition  is  imposed  for 
the  benefit  of  the  remaining  lands  of  the  grantor,  the  latter  has 
an  interest  in  the  tract  conveyed  in  the  nature  of  an  easement, 
and  may  prevent  a  violation  of  the  cond'tion.  •  •  •  When 
property  subject  to  restrictive  covenant  is  taken  for  public  use, 
the  owner  of  the  property  for  whose  benefit  the  restriction  is  im- 
X)Osed  is  entitled  to  compensation." 

In  Hulan  v.  Murfin,  124  N.  W.  Rep.,  571  (Mich.),  decided  in 
February,  1910,  the  Supreme  Court  of  Michigan  held : 

**1.  A  valid  building  restriction  may  be  binding  on  a  city  as 
well  as  an  individual. 

**2.  Before  a  city  can  use  a  lot  charged  with  a  building  restric- 
tion, for  a  purpose  prohibited  by  the  restriction,  it  must  obtain 
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by  purchase  or  condemnation  the  title  of  all  owners  of  any  inter- 
est therein/' 

The  bill  alleged  that  Henry  Post,  being  the  owner  of  ten  lots 
on  Hurlbert  avenue,  in  the  city  of  Detroit,  advertised  the  sale  of 
said  lots  subject  to  a  plan  making  the  avenue  a  residence  street, 
with  certain  restrictions,  and  that  thereby  and  by  certain  valid 
contracts  which  he  made  to  a  person  who  purchased  in  reliance 
upon  said  publication  and  plan,  he  subjected  all  of  the  lots  to  its 
restrictions.  The  complainants  claiming  to  be  owners  of  some 
of  the  lots,  filed  a  bill  to  restrain  the  city  of  Detroit  from  erecting 
a  fire  department  building  on  certain  of  said  lots,  which  the  city 
had  purchased  and  contracted  for  from  Post.  An  injunction  was 
asked  for  and  refused.  The  writ  of  mandamus  asked  for  in  this 
case  was  denied,  but  in  denying  it,  and  as  a  reason  therefor,  in 
the  opinion.  Hooker,  J.,  says : 

*' We  are  satisfied  that  a  valid  building  restriction  may  be  bind- 
ing upon  a  city  as  well  as  an  individual,  and,  before  it  can  use 
a  lot  charged  with  such  restriction  for  a  purpose  prohibited  by 
the  restriction,  it  must  obtain  by  purchase  or  condemnation  the 
title  of  all  owners  of  any  interest  therein,  and,  when  it  has  not 
done  so,  equity  may  properly  intervene  to  preserve  the  status 
quo  until  such  interests  are  acquired,  provided  the  pleading  and 
the  evidence  supporting  the  application  show  a  reasonable  proba- 
bility of  the  validity  and  justice  of  complainants'  claim.  As  the 
bill  was  verified  on  information  and  belief,  and  there  was  no 
proof  taken,  we  can  not  issue  a  mandamus  to  compel  the  allow- 
ance of  an  injunction.*' 


The  evident  logic  of  this  text  and  decision  is,  that  the  appro- 
priation works  a  loss  of  a  valuable  right  of  property  in  the  land 
taken,  and  secured  by  the  covenant  in  the  claimants'  deeds;  and 
that,  to  take  it  away  by  the  refinements  of  logic,  without  compen- 
sation to  the  owner,  is  to  defeat  rather  than  safeguard  the  consti- 
tutional guaranty  of  the  inviolability  of  private  property. 

Being  of  the  same  opinion,  I  overrule  the  demurrer. 
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ABSENCE  OF  JUSTICE  OF  THE  PEACE  WHEN  APPEAL 

IS  EXECUTED. 

Common  Pleas  Court  of  Lawrenca  County. 

The  Ironton  Cross-Tib  Company  v.  The  Chesapeake  &  Ohio 

Railway  Company. 

Decided,  November  14,  1910. 

Appeal  from  a  Justice  of  the  Peace — Right  of,  BuhatantiaX  and  Inv- 
portant — Can  Not  he  Defeated  hy  Absence  of  Justice  from  the 
State—Section  10S82, 

The  mere  absence,  from  the  state,  of  the  justice  of  the  peace  who 
rendered  the  final  judgment  in  an  appealable  case,  can  not  defeat 
the  right  of  appeal  where  the  party  desiring  to  appeal  has,  within 
the  time  allowed  by  law,  executed  an  appeal  bond  with  an  accept- 
able surety  and  left  said  bond  in  the  office  of  the  trial  justice  of 
the  peace,  and  has  otherwise  done  everything  within  his  power  to 
perfect  his  said  appeal. 

Daniel  C.  Jones,  for  the  motion,  cited  and  commented  on  the 
following:  Sections  1714,  1727,  1729,  1731,  10223,  10224  and 
10383,  General  Code  of  Ohio;  II  Sutherland's  Statutory  Con- 
struction, Section  493;  Cooley  (3d  Ed.),  806;  Pfeiffer  v.  Green, 
3  N.  P.,  156 ;  Watkins  v.  Schlecter,  7  N.  P.,  42 ;  Rogers  v.  Pru- 
schansky,  3  C.C.(N.S.),  366;  McCleary  v.  McLain,  2  0.  S.,  369; 
Truman  v.  Walton,  59  0.  S.,  519 ;  Truesdale  v.  Combs,  33  0.  S., 
186;  Bobbins  v.  Clemmens,  41  O.  S.,  285;  McCurdy  v.  Bingham, 
43  0.  S.,  78 ;  Sloane  v.  Clauss,  64  O.  S.,  132 ;  Canal  Housatoniac 
V.  Kanawha  Salt  Co.,  7  0.  S.,  261 ;  Steamboat  v.  Milliken,  7  0.  S., 
384 ;  Price  v.  Orange,  Wright,  568. 

Itenry  T.  Bannon,  against  the  motion,  cited  and  commented  on 
the  following:  Sections  1731,  10383,  10395,  General  Code  of 
Ohio;  Seibert  v.  Foley,  16  C.  C,  448;  Ohio,  ex  rel  Crigler,  v. 
Block,  J.  P.,  3  W.  L.  B.,  792. 

Corn,  J.  (orally). 

Heard  on  motion  to  dismiss  the  appeal. 

This  case  is  presented  to  the  court  upon  a  motion  to  dismiss 
the  appeal  upon  the  ground  that  no  appeal  bond  or  undertaking 
in  appeal  was  entered  into  as  prescribed  by  law.     The  motion  to 
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dismiss  contains  a  number  of  assignments  but  briefly  stated  they 
all  mean  the  same  thing. 

No  question  is  raised,  and  none  can  be  raised,  that  this  is  not 
an  appealable  case. 

It  is  conceded  that  by  Section  10382,  General  Code,  the  de- 
fendant is  given  the  right  to  appeal  from  the  final  judgment  of 
the  justice  of  the  peace  to  the  court  of  common  pleas. 

The  question  raised  by  the  motion  and  record  here  is,  that  that 
right  has  not  been  properly  saved. 

The  facts  that  appear  from  the  record  and  the  oral  testimony 
are  these:  the  plantiff  filed  its  bill  of  particulars  before  W.  N. 
Neal,  one  of  the  justices  of  the  peace,  on  August  6th,  1910,  de- 
manding a  judgment  against  the  defendant  for  the  sum  of  $57.18, 
with  interest,  and  a  summons  was  issued  and  served  requiring  the 
defendant  to  appear  and  defend  on  the  16th  day  of  August, 
1910;  on  that  date,  the  defendant  failing  to  appear,  judgment 
by  default  was.  entered  against  it  for  $65.74  and  $5.50  costs. 
Within  the  ten  days,  to-wit,  August  24,  the  defendant  appeared 
at  the  justice's  office  in  Upper  Township  with  its  surety  for  the 
purpose  of  executing  an  appeal  bond  and  found  the  justice  who 
had  rendered  the  judgment  absent  from  his  office  and  from 
the  county  and  state,  having  gone  to  French  Lick  Springs  in  the 
state  of  Indiana;  on  the  following  day  the  defendant  again  ap- 
peared with  its  surety  and  thereupon  an  appeal  bond  was  pre- 
pared and  signed  on  the  blank  provided  in  the  docket  of  the  jus- 
tice of  the  peace,  and  this  bond  so  prepared  and  signed  was  ap- 
proved by  C.  W.  Shafer,  another  justice  of  the  peace  of  Upper 
Township  who  had  received  a  telegraphic  request  from  Justice 
W.  N.  Neal,  who  had  tried  the  case,  to  act  for  him  in  the  matter 
of  the  approval  of  the  bond ;  in  addition  to  this  another  bond  on  a 
separate  sheet,  and  an  exact  copy  of  the  one  signed  in  the  docket, 
was  signed  by  the  same  surety  and  left  with  the  papers  in  the 
justice's  office;  no  approval  of  this  paper  was  ever  endorsed  upon 
it  by  anyone ;  at  the  same  date  an  exact  copy  of  the  bond  written 
in  the  docket  and  signed  by  the  same  surety  was  mailed  to  the 
trial  justice  at  French  liick  Springs,  Indiana,  and  there,  on  tb; 
26th  day  of  August,  1910,  approved  by  him;  upon  his  return 
to  hs  office,  after  August  27,  and  about  the  4th  day  of  Sep- 
tember, 1910,  as  appears  from  the  affidavit  of  C.  C.  Clarke,  the 
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trial  justice  entered  upon  the  bond  which  had  been  prepared 
and  signed  in  his  docket  and  approved  by  Justice  Shafer  his  own 
approval  of  the  bond  and  surety  and  signed  his  name  thereon 
as  justice  of  the  peace. 

Now,  upon  these  facts,  is  the  defendant  to  be  deprived  of  his 
right  to  appeal  to  the  court  of  common  pleas — to  his  right  to  a 
day  in  the  appellate  court? 

The  right  of  appeal  is  a  substantial  and  an  important  one. 
Our  Supreme  Court,  in  the  case  of  Bode,  Admx,,  v.  Welch,  29  O. 
S.,  at  page  21,  say: 

**The  right  to  appeal  from  a  subsisting  judgment  is  available 
and  ought  to  be  as  sacred  as  the  right  to  bring  the  original  ac- 
tion, or  to  defend  against  it.  The  giving  of  notice,  and  the  ex- 
ecution of  the  appeal  bond,  are  not  acts  by  which  the  right  to  ap- 
peal is  acquired;  they  are  acts  by  which  it  is  saved.  The  right 
to  appeal  accrued  when  this  judgment  was  entered,  and  was  just 
as  valuable  and  sacred  before  the  bond  was  executed  as  after- 
wards. Until  the  time  allowed  by  law  for  taking  steps  toward 
an  appeal — until  the  expiration  of  the  ten  days  allowed  in  this 
case — the  right  remained  in  abeyance.  When  the  bond  was  exe- 
cuted it  relates  back  to  the  day  of  the  judgment,  equally  as  if  the 
bond  had  been  executed  instantcr.  The  execution  of  the  appeal 
bond  at  any  time  within  the  period  allowed  by  law,  secures  to 
the  appellee  all  the  rights  he  could  have  acquired  by  executing 
it  at  any  other  time  within  that  period.'' 

But  it  may  be  said  that  defendant  has  had  its  day  in  court  be- 
fore the  justice  of  the  peace.  That  is  true,  but  it  is  equally  en- 
titled as  of  right  to  a  day  in  this  court — and  in  such  cases  as  this 
is,  a  most  substantial  right.  To  use  the  language  of  the  Supreme 
Court  in  the  case  of  Bode,  Admx.,  v.  Welch,  supra: 

**The  judgment  from  which  the  appeal  is  sought  may  have 
been  taken  pro  forma,  or  without  the  necessary  preparation  for 
a  full  and  fair  trial,  the  party  relying  exclusively  or  mainly  upon 
his  right  to  appeal." 

Section  16  of  our  Bill  of  Rights  provides : 

"All  courts  shall  be  open,  and  every  person,  for  an  injury 
done  in  his  land,  goods,  person  or  reputation,  shall  have  remedy 
by  due  course  of  law ;  and  justice  administered  without  denial  or 
delay.'' 
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And  also  Article  XIV  of  the  Federal  Constitution  provides 
that: 

"No  state  shall  deprive  a  person  of  life,  liberty,  or  property 
without  due  process  of  law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law." 

It  seems  to  me  that  to  deny  or  deprive  any  litigant  of  his  right 
to  appeal  when  he  has  exhausted  every  effort  to  perfect  that 
right  would  be  to  deny  him  the  equal  protection  of  the  laws. 

Judge  Spear  of  our  Supreme  Court  has  said : 

**It  is  the  duty  of  our  courts  to  override  mere  technicalities 
where  they  stand  in  the  way  of  doing  justice  between  man  and 
man." 

It  appears  from  the  evidence  in  this  case  that  defendant  did, 
within  the  time  limited  by  the  law,  exhaust  every  effort  known 
to  those  skilled  in  the  la;w,  not  only  to  have  this  bond  signed  and 
filed  in  the  office  of  the  justice,  but  to  procure  the  trial  justice's 
approval  thereof;  but  on  account  of  the  absence  of  the  justice 
from  the  county  and  state,  his  approval  was  not  entered  upon  the 
bond  within  that  time;  surely,  then,  the  rule  applies  that  "actus 
curiae  neminem  gravahit,"  which,  being  interpreted,  means  that 
an  act  of  the  court  should  prejudice  no  man. 

In  the  case  of  Ohio,  ex  rel  Crigler,  v.  Block,  J,  P.,  3  W.  L.  B., 
792,  it  is  held : 

**The  duty  of  the  magistrate  is  to  approve  the  surety,  and  so 
far  as  appears  from  the  affidavit,  he  made  no  objection  to  the 
surety.  If  the  relator  had  executed  the  bond,  and  there  being  no 
objection  to  the  surety,  he  had  left  the  bond  with  the  justice,  or 
offered  to  leave  it,  and  then  filed  his  transcript,  the  case  would 
have  fallen  within  the  case  of  The  Public  v.  Renning,  which 
decides  that  the  party  shall  not  be  deprived  of  his  right  to  appeal 
by  neglect  of  duty  on  the  part  of  the  court,  where  he  had  done  all 
that  was  required  of  him." 

The  defendant  as  before  stated  did  all  this  and  more,  and  in 
this  case  no  objection  is  or  can  be  made  to  the  sufficiency  of  the 
surety  on  the  bond  offered  by  the  defendant. 

It  will  be  noticed,  too,  that  while  Section  10383,  General  Code, 
requires  the  bond  to  be  executed  within  ten  days  from  the  time 
judgment  was  rendered,  it  does  not  in  terms  require  its  approval 
by  the  justice  within  ten  days.     The  language  is: 
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''Within  ten  days  from  the  time  a  justice  renders  judgment, 
the  party  appealing  therefrom  must  give  a  bond  to  the  adverse 
party,  with  at  least  one  suflBcient  surety  to  be  approved  by  sueh 
justice. ' ' 


The  justice  must  approve  the  surety,  but  there  is  nothing  in 
the  law  which  prevents  his  approval  at  any  time  within  the  time 
prescribed  for  the  filing  of  the  transcript  in  the  court  of  common 
pleas. 

Counsel  for  plaintiff  cites  the  different  sections  by  which  one 
justice  is  authorized  to  act  for  another  and  fails  to  find  any 
provision  in  any  of  these  sections  which  would  authorize  Justice 
Shafer  to  represent  and  act  for  Justice  Neal  in  a  case  like  this 
one,  and  urges  the  rule  of  ''expressio  unius  est  exclusio  alterius^' 
— ^the  express'on  of  one  or  more  things  is  the  exclusion  or  nega- 
tion of  all  others.  This  rule,  it  seems,  if  applied  to  this  and 
similar  cases,  could  easily  work  a  hardship  and  injustice ;  a  dis- 
honest and  susceptible  justice  of  the  peace  might  render  a  wholly 
unwarranted  and  unjust  judgment  without  any  evidence  or 
claim  of  right,  and  by  immediately  absenting  himself  from  the 
state  until  the  expiration  of  the  time  limited  for  appeal,  could  pre- 
vent an  appeal  and  thus  enforce  a  corrupt  judgment.  No  court  of 
justice  in  the  and  could  tolerate  sueh  a  thing,  and  this  is  said  with- 
out any  reference  whatever  to  the  present  case,  for  Justice  Neal 
had,  by  reason  of  the  condition  of  his  health,  a  good  reason  for 
leaving  the  state  when  he  did,  but  it  is  used  in  argument  to  show 
that  the  action  of  a  trial  justice  in  simply  absenting  himself  from 
his  office  should  not,  by  reason  of  the  manifest  injustice,  prevent 
a  party  from  exercising  his  right  to  appeal. 

The  plaintiff  loses  nothing,  can  lose  nothing,  by  refusing  this 
motion;  while,  if  granted,  the  defendant  would  be  deprived,  by 
no  fault,  neglect  or  failure  on  its  part,  of  a  most  substantial  and . 
important  right — the  right  to  appeal  to,  and  be  heard  by,  the 
court  of  common  pleas.  Courts  sit  to  dispense  justice,  to  af- 
ford to  everyone  the  equal  protection  of  the  laws  and,  as  before 
stated,  the  court  must  not  allow  technicalities  to  stand  in  the  way 
of  doing  justice  between  man  and  man. 

The  motion  to  dismiss  the  appeal  will,  therefore,  be  refused. 
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BID  RENDERED  ILLEGAL  BY  CONSTRUCTION  PLACED  ON 

SPEOPICATIONS. 

Common  Pleas  Court  of  Hamilton  County. 

Fred  Tuke,  a  Tax-payer,  v.  J.  H.  Sundmaker,  Director  of 

Public  Service,  et  al.* 

Decided,  August,   1910. 

Bids  and  Bidding — Change  in  Construction  Placed  on  Specifications — 
Where  Made  Without  Notice  to  Bidders  Renders  Acceptance  of 
Bid  Invalid — Mcderial  Submitted  with  Bid  Becomes  a  Part  of  the 
Proposition — Quality  of  Oil  to  be  Used  for  Wood  Blocks  Used  in 
Street  Paving. 

The  acceptance  cf  a  bid  for  public  work  is  rendered  invalid  where  it 
is  made  possible  to  declare  it  the  lowest  and  best  bid  by  placing 
a  different  construction  upon  the  specifications  from  that  thereto- 
fore followed  as  to  the  material  to  be  used,  and  the  bidders  were 
without  notice  that  the  specifications  were  to  receive  a  difTerent 
construction. 

Jos,  S.  Gray  don  and  Max  well  &  Ramsey  ^  for  plaintiff. 
E.  M.  Ballardf  City  Solicitor,  and  F.  F.  Dinsmore,  contra. 

Woodmansee,  J. 

This  action  was  brought  by  Fred  Tuke,  a  tax-payer,  on  behalf 
of  the  city  of  Cincinnati,  to  enjoin  the  carrying  out  of  a  contract 
entered  into  by  and  between  the  city  of  Cincinnati,  through  its 
proper  officers,  and  the  defendant,  J.  M.  Quill,  for  the  laying 
of  a  wood  block  surface  upon  Eastern  avenue  in  said  city. 

The  petition  sets  out  the  different  steps  that  were  taken  by  the 
public  oflficials  of  said  city  under  which  the  contract  was  finally 
awarded  to  said  Quill. 

The  petition  contains  a  number  of  paragraphs  taken  from  the 
specifications  for  the  work  with  reference  to  wood  blocks,  the 
treatment  thereof  and  the  oil  to  be  used,  and  it  is  alleged  that  ten 
bids  were  made  for  the  work  by  various  contractors,  two  by  the 
defendant,  Quill,  one  of  which  was  a  proposal  to  do  the  work  for 
$62,348.50  and  the  other  to  do  the  work  for  $77,132.50. 

*  Affirmed  by  the  Circuit  Court,   Tuke  v.   Sundmaker,  13  C.C.(N.S.), 

.     For  opinion  on  demurrer  in  the  eame  case,  see  Tuke  v, 

Sundmaker,  10  N.P.(N.S.).  91. 
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The  petition  further  alleges  that  the  proposal  to  do  the  work 
for  the  larger  sum  was  wrongfully  accepted  by  the  city  and  a 
contract  entered  into  to  pay  the  said  Quill  the  sum  of  $77,132.50 
for  making  said  improvement,  which  said  contract  is  sought  to  be 
enjoined  in  this  suit. 

The  questions  involved  in  this  proceeding  are  of  such  moment 
to  the  people  of  Cincinnati  as  well  as  to  the  parties  to  the  suit 
that  the  court  has  been  quite  willing  to  give  all  matters  involved 
the  largest  range  of  investigation  so  that  the  result  of  the  trial 
might  be  helpful  in  finding  out  the  proper  legal  steps  to  be  here- 
after taken  to  secure  for  our  city  the  best  streets  and  a  speedy 
construction  of  the  work  provided  for  under  the  contracts  let. 

Certainly  no  one  could  desire  that  a  much  needed  public  im- 
provement should  be  delayed  because  a  contract  has  been  entered 
into  that  suggests  a  judicial  construction  before  it  is  performed. 

The  extensive  use  of  wood  blocks  for  street  paving  is  limited 
to  recent  years,  although  the  value  of  treating  wood  with  oil  to 
preserve  it  has  been  known  for  many  decades. 

Cincinnati  in  the  last  four  or  five  years  has  paved  a  number 
of  streets  with  wood  blocks  and  the  investigation  in  this  case 
has  brought  the  court's  attention  to  the  extent  of  this  new  and 
growing  industry  as  well  as  to  its  marvelous  possibilities  for 
the  future. 

The  average  man  finds  it  almost  beyond  comprehension  that 
in  complance  with  the  Cincinnati  specifications  and  the  usual 
specifications  for  like  work  that  twenty  pounds  or  more  than  two 
gallons  of  oil  in  quantity  must  be  injected  into  every  cubic  foot 
of  timber  used.  This  treatment  is  to  destroy  all  the  elements  of 
decomposition  that  exists  in  the  wood  and  is  to  fill  all  the  pores ; 
to  make  the  blocks  impervious  to  water  and  at  the  same  time 
make  it  almost  limitless  in  its  capacity  to  endure  both  the  ravages 
of  time  and  the  ordinary  service  to  which  it  is  put.  Experience 
has  suggested  changes  from  time  to  time  in  the  kind  of  oil  to  1)e 
used  and  the  manner  of  treatment. 

In  this  extended  hearing  the  court  has  been  impressed  with  the 
fact  that  this  is  largely  a  controversy  between  manufacturers  of 
and  dealers  in  oils.  It  may  seem  on  the  surface  an  effort  to  save 
money  to  the  property  owners  along  Eastern  avenue,  but  when 
brought  down  to  its  last  analysis  it  is  a  proceeding  to  find  a 


NISI  PRIUS  REPORTS— NEW  SERIES.  419 

■ 

1910.]  Tuke  v.  Sundmaker. 

market  for  oils  other  than  those  required  in  the  contract  sought 
to  be  enjoined.  The  defendant  Quill  can  hardly  be  said  to  be 
responsible  for  the  situation  in  which  he  finds  himself  for  he 
must  necessarily  negotiate  with  the  oil  man  and  as  he  can  not  do 
business  with  all  of  them  in  a  single  contract  he  is  thereby  brought 
into  a  controversy  by  the  rivalry  and  difference  of  others. 

The  court's  observation  has  been  that  public  contractors  are  not 
unlike  other  men.  They  naturally  seek  a  contract  on  terms 
most  advantageous  to  themselves,  but  the  contractor  who  faith- 
fully performs  all  the  obligations  of  a  contract  which  he  has 
made  with  a  municipality  is  entitled  to  be  freed  from  the  unjust 
criticism  that  is  often  directed  at  all  public  contractors.  The 
contractor  engaged  in  the  paving  of  a  street  who  willfully  gives 
the  community  less  than  that  which  it  has  contracted  for  should 
be  measured  by  the  same  standard  as  the  grocer  or  the  coal  dealer 
who  uses  short  weights  or  the  merchant  who  knowingly  sells  an 
adulteration  for  the  real  thing. 

It  is  made  to  appear  that  for  reasons  satisfactory  to  himself 
the  defendant  Quill  made  two  bids  for  the  contemplated  wood 
block  improvement  in  question.  The  specifications  required 
that  samples  of  oil  should  be  furnished  with  each  bid.  This  re- 
quirement was  complied  with,  a  number  one  grade  of  oil  becom- 
ing a  part  of  the  highest  bid;  a  number  two  grade  becoming  a 
part  of  the  lowest  bid.  The  number  two  grade  of  oil  was  re- 
jected by  the  director  of  public  service,  and  said  official  stated 
in  open:  court  that  the  same  was  rejected  upon  the  report  of  the 
city  chemist  to  the  effect  that  said  oil  did  not  come  up  to  the  re- 
quirements of  the  specifications — ^having  an  excess  of  three- 
fourths  per  cent,  of  free  carbon,  indicating  the  presence  of  tar 
or  pitch ;  that  the  wood  blocks  treated  with  this  oil  would  have  a 
tendency  to  give  up  excretions  of  tar  or  pitch,  especially  in  hot 
weather,  which  was  in  every  way  objectionable.  To  avoid  this 
condition  the  director  of  public  service  under  the  advice  of  the 
city  chemist  decided  to  construe  the  condition  in  the  specifica- 
tions that  required  an  oil  free  from  carbon  to  mean  commercially 
free,  and  should  be  construed  to  mean  not  to  have  more  than 
three-fourths  per  cent,  thereof.  The  affidavits  filed  by  Quill  are 
identical  in  terms,  setting  out  that  both  oils  were  up  to  the  re- 
quirements of  the  specifications.     The  chemical  test,  however. 
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indicated  that  the  oil  submitted  with  the  lowest  bid  had  2.13  per 
cent,  free  carbon  and  for  that  reason  the  bid  was  not  con- 
sidered. 

It  was  urged  at  the  beginning  of  this  hearing  by  counsel  for 
plaintiff  that  under  either  bid  of  Quill  he  would  be  required  to 
build  the  street  according  to  the  specifications  and  therefore 
nothing  but  the  lowest  bid  could  be  entertained. 

This  court  holds  that  the  oil  submitted  with  the  bid  was  a 
part  of  the  proposition;  and  when  the  proposition  was  accepted 
it  meant  the  oil  going  with  that  proposition  should  or  at  least 
could  be  used  by  the  contractor  in  making  the  improvement.  If 
the  lower  bid  had  been  accepted,  the  city  through  its  proper  of- 
ficers being  notified  of  the  kind  and  quality  of  oil  to  be  used 
with  that  proposition  would  be  bound  to  allow  the  use  of  that 
grade  of  oil.  However,  if  the  city  had  not  made  the  test  and  had 
accepted  the  lowest  bid  relying  upon  the  representations  of  the 
bidder  that  the  oil  complied  with  the  specifications,  then  the 
bidder  could  doubtless  have  been  compelled  to  furnish  such  an 
oil,  notwithstanding  the  graile  or  the  inferiority  of  the  sample. 

As  there  was  some  doubt  among  the  bidders  as  to  the  amount 
of  free  carbon  that  would  be  allowed  in  the  oil  to  be  used  and 
the  amount  of  matter  in  suspension  it  is  but  natural  that  they 
would  be  at  a  loss  to  know  just  what  grade  and  cost  of  oil  they 
should  submit  with  their  bids. 

The  specifications  provide  as  follows: 

**The  blocks  are  to  be  thoroughly  treated  with  a  heavy  or 
*dead'  oil  of  coal  tar.  •  *  *  The  heavy  dead  oil  of  coal  tar 
shall  be  free  from  carbon  and  shall  contain  not  more  than  two 
and  one-half  per  cent,  of  matter  in  suspension.  The  oil  must  be 
free  from  adulterations,  it  must  be  obtained  wholly  and  entirely 
from  coal  tar  and  must  not  contain  any  oil  derived  from  water 
gas  tar,  oil  gas  tar  or  other  tars." 

The  question  arises  as  to  what  these  terms  mean.  Experts 
have  been  called  from  New  York,  Chicago,  Indianapolis  and 
elsewhere  and  they  do  not  agree.  Unfortunately  these  experts 
have  been  called  to  testify  in  behalf  of  interested  parties  who  com- 
pensate them,  but  it  is  to  be  regretted  that  there  should  be  room 
for  controversy  about  terms  that  are  so  vital  to  the  letting  of  the 
contract.  It  is  claimed  by  some  that  under  these  specifications  the 
oil  must  be  a  distillate ;  that  it  must  be  entirely  a  distillate  from 
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coal  tar,  obtained  by  distillation,  while  others  insist  that  the  oil 
may  be  made  up  partly  by  distillation  and  partly  by  the  residue 
of  distillation  from  coal  tar. 

It  has  been  urged  with  some  confidence  by  counsel  for  the  de- 
fendant Quill  that  this  court  had  no  power  to  substitute  its  dis- 
cretion in  place  of  the  discretion  of  the  director  of  public  service, 
whose  duty  it  is  to  award  the  contract  unless  a  case  of  fraud  is 
made  out.  If  this  contention  were  true,  then  the  case  should  not 
have  been  tried,  for  there  is  neither  proof  of  fraud  in  the  evi- 
dence nor  is  there  allegation  of  it  in  the  petition. 

When  Director  Sundmaker  came  into  office  these  bids  in  ques- 
tion had  not  been  acted  upon.  His  investigation  according  to 
his  testimony  had  led  him  to  believe  that  oils  had  been  used  in 
making  other  streets  in  Cincinnati  that  were  not  up  to  the  re- 
quired standard.  It  was  then,  under  the  advice  of  the  city  chem- 
ist, he  decided  that  any  oils  submitted  with  bids  as  a  sample  that 
had  more  than  three-fourths  per  cent,  of  free  carbon  would 
be  rejected,  as  more  than  that  amount  of  free  carbon  would  be 
evidence  of  the  mixture  of  oil  and  tar  and  proof  that  the  sample 
was  not  a  dead  oil  of  coal  tar  required  by  the  specifications. 

This  court  would  not  undertake  to  put  its  discretion  in  place 
of  that  of  the  director  of  public  service.  The  court  holds  that 
the  director  of  public  service  was  in  the  exercise  of  his  rightful 
authority  and  discretion,  but  the  court  further  finds  that  the  bids 
that  came  to  him  for  the  exercise  of  his  discretion  were  charged 
with  an  infirmity  that  gives  the  court  power  to  intervene. 

The  specifications  governing  in  the  case  and  under  which  the 
bids  were  made  were  adopted  in  the  year  1908.  Practically  all 
contracts  for  wood  block  streets  in  Cincinnati  have  been  made 
under  them.  Those  specifications  require  that  the  wood  blocks 
were  to  be  treated  with  dead  oil  of  coal  tar,  free  of  carbon,  twenty 
pounds  to  the  cubic  foot  of  timber.  Contracts  have  been  let 
upon  bids  submitted  that  called  for  an  oil  with  two  or  even  three 
per  cent,  of  free  carbon  and  therefore  impliedly  construing  such 
an  oil  to  be  commercially  free  from  carbon  and  meeting  the 
specifications. 

When  the  bids  were  taken  for  the  contract  in  question  in  this 
ease  such  a  construction  had  been  placed  upon  these  specifica- 
tions by  other  officials  who  were  duly  authorized,  all  of  which  was 
known  to  the  bidders. 
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If  the  oil  with  the  greater  per  cent,  of  free  carbon  is  less  ex- 
pensive than  the  oil  without  carbon,  it  is  but  natural  that  the  bid- 
ders would  submit  with  their  proposition  the  oil  that  meant  the 
less  cost,  giving  them  the  inducement  to  make  a  lower  bid  with 
cheaper  or  inferior  oils  in  the  hope  of  getting  a  contract  that 
carried  with  it  a  profit. 

Before  these  oils  were  analyzed  by  the  city  chemist,  the  director 
of  public  service  who  came  into  office  on  January  1,  1910,  after 
the  bids  had  been  made,  acting  upon  the  information  as  already 
stated  herein  that  had  come  to  him  from  the  city  chemist  and 
from  other  sources  about  the  standard  of  oil  that  should  be  used, 
established  the  ruling  referred  to  that  there  should  not  be  to  ex- 
ceed three-fourths  per  cent,  of  free  carbon  in  the  oil. 

This  construction  of  the  specifications  seems  justified  and,  if 
the  information  that  thus  came  to  the  director  of  public  service 
was  correct,  it  would  seem  to  the  cout't  that  he  acted  wisely  and 
for  the  best  interests  of  the  people  of  the  city  of  Cincinnati 
who  in  the  days  to  come  may  have  many  miles  of  streets  made 
of  wood  blocks;  that  under  this  ruling  the  blocks  must  be  treated 
with  a  high  grade  of  oil  to  prevent  excretions  of  tar  or  pitch  that 
produces  a  condition  on  the  thoroughfare  that  is  dangerous  to 
horses  and  is  the  source  of  tar  that  is  tracked  upon  the  sidewalks 
and  into  our  homes. 

The  court  would  not  make  the  observation  if  such  an  oil  was 
not  for  sale  upon  the  open  market.  The  evidence  discloses  that 
the  grade  of  oil  which  was  furnished  in  the  sample  with  the 
highest  bid  of  the  defendant  Quill  is  for  sale  upon  the  open 
market,  and  many  thousands  of  gallons  of  it  have  been  imported 
into  this  country  recently  by  one  of  the  companies  interested  in 
this  proceeding.  It  seems  that  there  is  a  wide  open  competition 
in  the  sale  and  manufacture  of  this  oil,  and  the  court  ventures  to 
say  hat  if  the  time  should  ever  come  that  any  oil  required  by  the 
specifications  falls  into  the  control  of  a  trust  or  monopoly,  the 
director  of  public  service  in  submitting  his  specifications  could 
exclude  such  oil  even  at  the  expense  of  having  streets  that  are 
less  perfect. 

Having  thus  stated  the  underlyng  principles  that  ought  to 
govern  in  the  letting  of  public  contracts  similar  to  the  one  in 
controversy,  the  court  comes  now  to  its  decision  relative  to  the 
issues  involved  in  this  case. 
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Bids  were  made  by  parties  who  were  advised  of  the  previous 
interpretation  of  the  specifications  relative  to  free  carbon.  They 
bid  and  had  a  right  to  bid  with  those  interpretations  in  mind, 
and  they  certainly  did.  Even  the  successful  bidder  antici- 
pating the  possibility  of  such  a  construction  wisely  submitted 
what  is  said  to  be  the  less  expensive  oil  with  one  of  his  bids  to  be 
prepared  for  such  a  construction.  Certainly  eight  of  the  bids 
were  not  made  with  reference  to  the  new  construction,  because 
none  of  their  samples  of  oil  in  any  way  complied  with  that 
construction  of  the  specifications.  There  is  no  evidence  that  all 
of  the  bidders  knew  that  the  samples  were  to  be  put  to  the  test  of 
three-fourths  per  cent,  of  free  carbon  in  the  oil,  and  it  is  prac- 
tically admitted  that  no  public  declaration  was  made  of  such  in- 
tended interpretation  before  the  bids  or  samples  were  submitted, 
and  the  court  finds  from  th^  evidence  that  there  is  no  uniform  in- 
terpretation of  said  terms  in  the  trade. 

The  court  therefore  concludes  that  under  the  circumstances 
the  highest  bid  should  not  have  been  accepted  by  the  city,  for  the 
reason  that  the  element  of  unrestricted  competive  bidding  is  lack- 
ing in  this  particular  transaction. 

The  court  finds  that  there  should  have  been  either  a  readver- 
tisement  for  bids  upon  the  change  of  administration,  with  public 
notice  of  the  new  interpretation  of  the  free  from  carbon  clause, 
or  the  letting  of  the  contract  to  Quill  under  the  lowest  bid. 

The  court  is  clear  in  the  conclusion  that  the  contract  entered 
into  under  the  highest  bid  should  be  enjoined,  but  the  most  diffi- 
cult proposition  in  the  case  is  as  to  whether  or  not  the  defendant 
Quill  should  be  permitted  to  complete  the  work  under  the  terms 
of  his  lowest  bid  as  a  basis  of  the  contract. 

It  is  claimed  by  counsel  for  defendant  that  in  view  of  the  fact 
that  the  city  found  that  the  bid  to  do  the  work  for  $77,132.50  to 
be  the  lowest  and  best  bid,  that  it  would  be  in  the  nature  of  a 
stultification  now  to  find  that  the  lower  bid  based  upon  an  in- 
ferior quality  of  oil  could  be  therefore  the  lowest  and  best  bid. 

It  was  not  many  years  since  that  contracts  of  a  public  nature 
were  by  statute  required  to  be  aw^arded  to  the  ** lowest''  bidder. 
The  statute  as  it  now  stands  authorizes  public  officials  to  award 
the  contract  to  the  ** lowest  and  best"  bidder  and  there  is  much 
latitude  given  as  to  what  that  means  in  determining  who  is  the 
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best  bidder  for  the  reason  that  the  financial  ability,  the  reputa- 
tion and  integrity  of  the  bidder  may  be  taken  into  account;  but 
when  it  was  determined  by  the  director  of  public  service  that 
Quill  was  the  best  bidder  he  was  certainly  entitled  to  the  same 
finding  in  that  respect  regardless  of  the  amount  of  his  bid.  That 
finding  determined  Quill  to  be  the  h(st  bidder  and  there  is  no 
controversy  about  the  fact  that  his  less  bid  was  the  lowest  of  all 
the  ten  bids  that  were  filed.     It  is  purely  a  matter  of  figures. 

The  only  question  now  is  whether  the  building  of  the  street 
would  be  up  to  the  required  specifications.  The  court  holds  that 
the  oil  submitted  with  the  bid  is  a  part  of  the  proposition  and  is 
necessarily  the  basis  of  any  contract  that  might  be  entered  into 
under  it.  In  view  of  the  fact  that  it  has  heretofore  been  held 
that  an  oil  of  like  quality  was  up  to  the  specifications  and  that 
streets  have  been  built  with  blocks  treated  with  such  oil  that  have 
proved  reasonably  satisfactory,  and  in  view  of  what  seems  to  be 
the  great  necessity  for  the  improvement  in  question,  the  court 
is  of  the  opinion  that  the  defendant  Quill  should  have  the  op- 
tion of  proceeding  to  improve  such  street  under  his  said  bid. 

The  court  does  not  claim  the  i)ower  to  require  either  the  city 
or  the  defendant  Quill  to  enter  into  the  said  contract.  The  de- 
fendant Quill  is  given  five  days  in  which  to  determine  whether 
or  not  he  will  undertake  to  enter  into  such  a  contract,  failing  in 
which  the  contract  in  (luestion  will  be  enjoined  with  a  direction 
for  a  readvertising  for  bids  for  the  improvement  of  Eastern  ave- 
nue. 

The  court  is  gratified  to  note  that  the  three-fourths  per  cent, 
free  carbon  clause  has  been  incorporated  into  the  specificati(m.s 
now  in  use,  which  will  forever  put  at  rest  the  controversy  upon 
that  point. 

It  would  seem  that  the  contractor  who  bids  upon  a  wood  block 
street  improvement  ought  not  to  be  at  the  mercy  of  the  dealer 
in  oil,  but  he  ought  to  be  able  to  go  out  into  the  open  market  and 
select  an  oil  just  as  he  would  select  stone  or  timber,  and  when  he 
has  submitted  a  sample  of  oil  with  his  bid  lie  ought  to  know  by 
chemical  tests  made  upon  his  own  account  that  tiie  sample  whicii 
he  submits  is  up  to  the  specifications,  the  terms  of  which  spei.'i- 
fications  are  plain  and  clear  and  without  question. 
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With  the  advances  that  are  being  made  in  this  growing  method 
of  public  improvement  changes  in  specifications  will  necessarily 
be  suggested  from  time  to  time,  and  the  court  is  convinced  from 
the  evidence  in  this  case  that  the  day  is  not  far  distant  when  the 
letting  of  a  contract  for  wood  block  improvement,  although  in- 
volving complicated  specifications,  will  not  be  unlike  the  letting 
of  any  other  public  contract.  , 


RELIEF  AS  AGAINST  A  MISTAKE  OF  LAW. 

Comiuon  Pleas  Court  of  Franklin  County. 

Susan  B.  Fi  ller  v.  Abbie  Fuller  Melchers  et  al. 

Decided,  October,  1910. 

Settlement  Between  Widow  and  Heirs  at  Law — Unfair  Terms  Made  for 
the  Widow — ^Equity  will  Relieve  Against — Where  the  Mistake  Was 
One  of  Mixed  Fact  and  Law — Whether  the  Heirs  Acted  Ignorantty, 
or  Obtained  an  Unconscionable  Advantage  Through  the  Ignorance 
of  the  Widow — Discretion  of  a  Court  of  Equity  in  Unquestioned 
and  Flagrant  Cases. 

A  demurrer  does  not  He  to  the  petition  of  a  widow  to  set  aside  a  con- 
tract embodying  a  family  settlement,  entered  into  between  herself 
and  the  heirs  at  law  of  her  deceased  husband,  where  she  had  no 
knowledge  of  the  value  of  her  rights  or  of  the  law  governing  them, 
and  was  misinformed  by  the  administrator  with  reference  thereto 
both  as  to  the  law  and  the  fact,  and  was  told  by  the  heirs  that  the 
proposed  settlement  was  all  she  was  entitled  to  and  by  an  at- 
torney that  it  was  the  only  settlement  which  could  be  made,  and 
she  believed  these  statements  and  relied  upon  them  until  a  com- 
paratively recent  date,  when  the  discovery  was  made  by  her  that 
her  interest  in  the  estate  was  much  more  valuable  than  was  as- 
sumed in  the  contract  of  settlement. 

G.  J.  Matriott,  for  plaintiff. 

Vorijs,  Safer,  Seymour  &  Pease,  contra. 

KiNKEAD,  J. 

The  plaintiff  is  the  widow  of  Erskine  A.  Fuller,  w^ho  died  July 
24,  1884,  and  the  defendants  are  heirs  of  the  deceased.  This 
action  is  brought  to  set  aside  a  certain  contract  which  was  made 
on  the  10th  day  of  September,  1907.  between  the  plaintiff,  as 
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widow,  and  the  defendant  herein,  excepting  Helen  H.  Osbom, 
who  was  a  minor;  by  the  terms  of  which  contract  an  arrange- 
ment was  made  whereby  the  plaintiff  agreed  to  relinquish  to  the 
defendants  all  of  her  dower  right  and  interest  in  and  to  all  the 
remaining  personal^  and  mixed  estate  of  her  deceased  husband. 
The  terms  of  this  contract  are  set  out  at  length  in  the  petition, 
and  all  of  the  real  estate  of  which  the  deceased  died  possessed  is 
described.  The  contract  was  so  framed  that  the  heirs  had  the 
privilege  of  effecting  a  sale  of  any  or  all  of  the  real  estate,  and 
in  case  such  sales  were  made,  the  plaintiff  agreed  to  join  in  the 
deeds  of  conveyance,  releasing  her  dower.  The  contract,,  in  sub- 
stance, further  provided  that  whenever  the  sum  of  $15,000  had 
been  deposited  with  a  trustee,  then  in  that  event  the  plaintiff 
should  execute  and  deliver  to  the  defendants  a  quit-claim  deed 
conveying  and  releasing  to  them  all  her  interest  by  way  of  dower 
or  otherwise  in  and  to  all  property,  real,  personal  and  mixed, 
then  remaining  and  belonging  to  the  said  Erskine  A.  Fuller's 
estate.  It  was  left  optional  with  the  heirs  to  raise  this  fund  by 
personal  contributions  or  by  a  sale  of  the  property.  There  was  a 
further  condition  in  the  agreement  to  the  effect  that  in  considera- 
tion of  the  relinquishment  by  plaintiff  of  her  dower  interest  in  . 
the  property  that  the  defendants  were  to  pay  the  plaintiff  an- 
nually so  long  as  she  should  live,  the  sum  of  $400  in  equal  month- 
ly installments  of  $33.33  1-3  per  month  on  the  1st  day  of  October, 
1897,  and  a  like  sum  on  the  first  day  of  each  month  thereafter 
during  his  life.  Certain  of  the  defendants  bound  themselves  as 
sureties  to  the  faithful  compliance  with  this  provision  of  the 
contract,  and  the  contract  further  provided  that  in  case  the  an- 
nual payments  of  the  $400  should  be  made  to  her,  that  she  would 
from  and  after  the  1st  day  of  October,  1897,  and  so  long  as  the 
payments  were  made,  release  all  her  claim  to  any  part  of  the 
rents  and  income  arising  from  said  real  estate. 

It  appears  from  the  petition  that  the  defendants  did  not  raise 
the  $15,000  trust  fund,  and  that  they  failed  to  perform  any  of 
the  provisions  of  the  contract,  excepting  the  payment  of  monthly 
installments  of  $400  per  year,  the  plaintiff  receiving  in  all  the 
sum  of  $5,000. 

It  is  alleged  that  the  real  estate  of  the  deceased  Puller  at  the 
date  of  the  contract  was  worth  about  the  sum  of  $150,000,  and 
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that  it  is  now  worth  about  $220,000 ;  that  the  value  of  her  dower 
estate  in  said  real  estate  at  the  time  of  making  the  contract  was, 
reasonably,  the  sum  of  about  $29,000,  she  being  then  fifty-three 
years  of  age;  that  the  value  of  her  dower  estate  therein  is  now 
worth  about  the  sum  of  $35,000 ;  that  all  she  has  received  in  lieu 
of  dower  in  said  real  estate  since  the  date  of  the  contract  or  at 
any  time  since  the  death  of  her  husband  is  about  the  sum  of 
$5,100,  covering  a  period  of  about  thirteen  years. 

The  grounds  upon  which  the  plaintiff  seeks  to  have  the  con- 
tract vacated  and  set  aside  and  to  have  her  rights  restored,  and 
to  have  her  dower  in  the  property  assigned  as  appears  in  the  peti- 
tion, are  the  following : 

**At  the  time  of  entering  into  said  contract,  plaintiff  had 
no  knowledge  whatever  of  the  value  of  said  real  estate,  and  no 
knowledge  of  the  rental  value  thereof,  except  as  she  was  then 
informed,  and  she  never  knew,  and  was  never  informed  of  the 
value  of  said  real  estate,  until  within  the  past  few  months. 

**She  had  no  knowledge  of  the  value  of  her  dower  estate  in 
said  real  estate  and  no  knowledge  as  to  how  the  same  should  be 
set  off  or  paid  to  her,  and  relied  wholly  upon  information  from 
other  parties  with  respect  thereto.  *  *  *  A  short  time  prior 
to  the  date  of  said  contract,  she  was  informed  bv  the  administra- 
tor  of  said  estate  that  there  would  be  nothing  due  her  therefrom, 
and  by  reason  of  her  necessity  for  immediate  funds  for  her  sup- 
port, she  took  steps  to  obtain  her  dower  in  said  real  estate,  and 
was  then  informed  by  defendants  that  the  rental  value  of  said 
real  estate  was  about  the  sum  of  $1,500  per  year,  and  by  others 
that  all  she  was  entitled  to  therefrom  was  one-third  of  the  net 
gains  and  issues  arising  therefrom  as  and  for  her  dower  estate 
therein,  or  to  have  one-third  of  said  real  estate  set  off  to  her  as  and 
from  her  dower  in  all  thereof,  from  which  she  would  have  the 
rents  and  issues  therefrom  during  her  life;  that  she  had  no  abso- 
lute right  or  other  interest  therein  whatever,  and  in  her  negotia- 
tions with  defendants  for  an  adjustment  of  her  said  dower  rights 
was  informed  by  them  that  they  would  not  give  her  more  thaii 
the  sum  of  $400  per  year  therefor  during  her  life,  and  that  was 
all  she  was  possibly  entitled  to  therefrom.  She  was  also  in- 
formed by  an  attorney  whom  she  engaged  in  her  service,  that 
said  settlement  was  the  only  settlement  that  could  be  made  and 
that  said  stipulated  sums  were  all  that  she  was  entitled  to.  All  of 
the  aforesaid  information  and  representations  plaintiff  believed  to 
be  true  and  relied  thereon  absolutely  in  the  making  of  said  con- 
tract, and  in  pursuance  thereof  signed  the  same." 
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The  petition  further  alleges  that : 

'*  Plaintiff  was  ignorant  of  her  legal  rights  with  respect  to  her 
dower  in  said  real  estate  at  the  time  of  making  said  contract,  and 
did  not  know,  and  was  not  informed  by  any  one  that  the  assign- 
ment of  dower  to  her  in  said  real  estate,  or  as  of  the  issues  and 
profits  thereof,  could  not  be  made  to  her,  so  as  to  provide  her  an 
income  therefrom  commensurate  with  the  value  of  said  real  es- 
tate, and  so  remained  in  ignorance  thereof  until  within  a  few 
weeks  last  past  when  she  learned  for  the  first  time  that  she  was 
entitled  to  be  endowed  and  should  have  been  endowed  as  of  the 
true  value  of  all  of  said  real  estate  at  the  time  of  making  said 
contract.  Had  plaintiff  been  so  advised,  or  had  so  known,  and 
had  she  not  been  deceived  in  the  premises  she  would  not  have 
entered  into  said  contract  which  has  operated  fraudulently  upon 
her  with  respect  to  her  dowser  right  in  said  estate.'* 

The  following  points  are  deducted  from  the  petition  which 
should  be  kept  in  mind  in  applying  the  law : 

1.  It  was  a  family  settlement  of  the  rights  of  the  widow. 

2.  She  had  no  knowledge  of  the  value  of  her  rights,  nor  of 
the  law  concerning  them. 

3.  She  was  misinformed  by  the  administrator  concerning  her 
rights,  both  a«  to  law  and  fact.  lie  sustained  a  relation  of  trus- 
tee to  her. 

4.  She  was  told  by  the  heirs  that  they  would  give  her  $400 
per  year  during  her  life  for  her  interest  in  the  property  and  that 
that  w^as  all  she  was  possibly  entitled  to  therefrom. 

5.  She  was  told  by  an  attorney  that  the  settlement  which  was 
proposed  and  which  was  made,  was  the  only  one  that  could  be 
made. 

6.  She  believed  all  these  things  to  be  true  as  repre.sented  to 
her  and  acted  accordingly. 

It  is  urged  in  support  of  the  demurrer  that  the  plaintiff  can 
not  recover  because  she  is  seeking  relief  as  against  a  mistake  of 
law,  and  numerous  authorites  are  cited  in  support  of  that  well 
established  rule.  But  counsel  must  bear  in  mind  that  there  is  a 
marked  distinction  between  the  class  of  cases  where  the  mistake 
is  one  of  pure  law,  or  where  the  mistake  of  law  is  made  with 
reference  to  some  general  law,  and  cases  where  mistake  is  one  of 
mixed  fact  and  law,  and  another  important  clajss  of  cases  where 
one  party  to  a  transaction  has  acted  under  a  mistake  of  law 
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which  is  superinduced  by  representations  which,  even  though 
they  may  not  be  fraudulent  within  the  law  but  are  such  as  to  ren- 
der the  conduct  of  those  making  them  inequitable. 

Summed  up  in  a  few  words,  we  have  here  a  ca«se  where  a  widow 
was  ignorant  of  her  legal  rights  as  such,  and  was  ignorant  of  the 
value  of  the  property,  and  of  the  value  of  her  portion  thereof. 

It  is  clearly  apparent  that  the  heirs  were  making  this  settlement 
for  their  own  benefit,  and  that  they  did  not  have  due  regard  for 
the  rights  of  the  widow.  Settlement  was  greatly  to  the  advan- 
tage of  the  heirs,  and  greatly  to  the  disadvantage  of  the  widow. 
The  settlement  was  participated  in  by  the  husbands  of  a  portion 
of  the  heirs  who  were,  no  doubt,  well  informed  concerning  the 
legal  rights  of  the  widow  and  of  their  wives,  the  heirs. 

The  relations  existing  betwen  the  widow  and  the  heirs  being  of 
a  confidential  character  or  nature,  the  law  expects  and  exacts  o^ 
the  latter  fairness,  honestly  and  justice  toward  the  former;  it 
exacts  from  those  who  know  what  the  law  and  the  facts  are  the 
duty  of  perfect  enlightenment  of  the  one  who  is  uninformed  and 
with  whom  they  are  dealing  concerning  all  the  essential  facts 
and  the  law  which  enter  into  the  contract. 

In  the  consideration  of  the  facts  in  this  pleading  the  court  may 
proceed  upon  either  of  two  theories.  It  may  consider  that  the 
heirs  either  had  exact  knowledge  of  the  fa<fts  and  the  law,  or 
that  they  were  in  ignorance  thereof.  If  they  lacked  either, 
equity  will  afford  plaintiff  relief.  If  they  had  knowledge  of  the 
law  and  the  fact,  then  it  must  follow  that  they  took  advantage  of 
the  lack  of  knowledge  of  the  widow  and  that  they  obtained  an 
unconscionable  advantage  of  her  and  were,  therefore,  guilty  of 
inequitable  conduct  if  nothing  more.  That  being  so,  the  facts 
presented  brings  plaintiff  *s  case  within  the  well  settled  rule  of 
equity  that  affords  relief  where  a  party  acts  concerning  his  or  her 
own  private  rights  of  property  or  interest  therein,  when  other 
interested  parties  are  guilty  of  inequitable  conduct. 

On  the  other  hand,  if  the  heirs  were  as  ignorant  of  the  rights 
of  the  plaintiff  as  she  was  herself,  then  equity  will  grant  relief 
because  the  mistake  can  truly  be  said  to  be  mutual  and  it  was  a 
mistake  of  law  based  upon  certain  essential  facts.  The  law  is 
well  settled  that  relief  in  equity  will  be  granted  in  such  cases 
because  the  mistake  is  one  of  mixed  law  and  fact,  and  the  au- 
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thorities  class  it  as  a  mistake  of  fact.  But  I  am  of  the  opinion 
that  the  facts  of  this  case  bring  it  within  the  rule  first  stated. 
There  is,  therefore,  no  question  of  mutuality  involved  in  this 
case.  The  court  has  to  deal  with  the  sole  mistake  of  the  plaint- 
iff and  the  inequitable  conduct  of  the  defendants. 

Having  examined  a  number  of  authorities  w^hich  have  not  been 
referred  to  by  counsel,  I  will  direct  the  attention  of  the  counsel 
to  them.     Mr.  Pomeroy  states  the  rule  to  be : 

**  Whatever  be  the  effect  of  a  mistake  pure  and  simple,  there 
is  no  doubt  that  equitable  relief,  affirmative  or  defensive,  will  be 
granted  when  the  ignorance  or  misapprehension  of  a  party  con- 
cerning the  legal  effect  of  a  transaction  in  which  he  engages,  or 
con<jerning  his  own  legal  rights  which  are  to  be  affected,  is  in- 
duced, procured,  aided,  or  accompanied  by  inequitable  conduct  of 
the  other  parties.  It  is  not  necessary  that  such  inequitable  con- 
duct should  be  intentionally  misleading,  much  less  that  it  should 
be  actual  fraud;  it  is  enough  that  the  misconception  of  the  law 
was  the  result  of,  or  even  aided  or  accompanied  by,  incorrect 
or  misleading  statements,  or  acts  of  the  other  party.  •  •  •  a 
court  of  equity  wdll  not  permit  one  party  to  take  advantage  and 
enjoy  the  benefit  of  an  ignorance  or  mistake  of  law  by  the  other, 
which  he  knew  of  and  did  not  correct." 

At  another  section  of  the  same  work,  Section  849,  the  learned 
author  states : 

*'A  person  may  be  ignorant  or  mistaken  as  to  his  own  ante- 
cedent exsting  legal  rights,  interests,  duties,  liabilities,  or  other 
relations,  while  he  accurately  understands  the  legal  scope  of  a 
transaction  into  which  he  enters,  and  its  legal  effect  upon  his 
rights  and  liabilities.  It  will  be  found  that  the  great  majority, 
if  not  indeed  all,  of  the  well-considered  decisions  in  which  relief 
has  been  extended  to  mistakes  pure  and  simple  fall  within  this 
class ;  and  also,  that  whenever  cases  of  this  kind  have  arisen,  re- 
lief has  almost  always  been  granted,  although  not  always  on  this 
ground.  Courts  have  felt  the  imperative  demands  of  justice,  and 
have  aided  the  mistaken  parties,  although  they  have  often  as- 
signed as  the  reason  for  doing  so  some  inequitable  conduct  of  the 
other  party  which  they  have  inferred  or  assumed.  The  real  rea- 
son for  this  judicial  tendency  is  obvious,  although  it  has  not  al- 
ways been  assigned.  A  private  legal  right,  title,  estate,  inter- 
est, duty,  or  liability  is  always  a  very  complex  conception.  It 
necessarily  depends  so  much  upon  conditions  of  fact,  that  it  is 
difficult  if  not  impossible,  to  form  a  distinct  notion  of  a  private 
legal  rght,  interest  or  liability,  separated  from  the  facts  in  which 
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it  is  involved  and  upon  which  it  depends.  Mistakes,  therefore, 
of  a  person  with  respect  to  his  own  private  legal  ri^ht^  and  lia- 
bilities may  be  properly  regarded — as  in  great  measur.3  they 
really  are — and  may  be  dealt  with  as  mistakes  of  fact.  Courts 
have  constantly  felt  and  acted  upon  this  view,  though  not  al- 
ways avowedly. ' '  , 

The  learned  author  in  the  same  section  ventures  to  formulate 
the  foUowng  general  rule  which  he  characterizes  as  eminently 
just  and  based  upon  principle,  and  furnishing  a  simple  criterion 
defining  the  extent  of  the  jurisdiction.     He  says : 

**The  number  of  decisions  which  support  it,  and  which  it  ex- 
plains is  very  great. 

*' Whenever  a  person  is  ignorant  or  mistaken  with  respect  to 
his  own  antecedent  and  existing  private  legal  rights,  interests, 
estates  duties,  liabilities,  or  other  relation,  either  of  property  or 
contract  or  personal  status,  and  enters  into  some  transaction  the 
legal  scope  and  operation  of  which  he  correctly  apprehends 
and  understands,  for  the  purpose  of  effecting  such  assumed  rights, 
interests  or  relations,  or  of  carrying  out  such  assumed  duties  or 
liabilities,  equity  will  grant  its  relief,  defensive  or  affirmative, 
treating  the  mistake  as  analogous  to,  if  not  identical  with,  a  mis- 
take of  fact.'' 

I  have  examined  a  number  of  decisions  which  support  the  text 
above  quoted.  I  deduce  one  equitable  principle  from  the  case 
of  Snell  V.  Insurance  Co.,  98  U.  S.,  87,  where  an  insurance  com- 
pany by  reason  of  some  representation  made  to  the  assured,  had 
induced  the  latter  to  act  under  a  mistake  of  law  to  the  advantage 
of  the  company.     The  Supreme  Court  said : 

**A  court  of  equity  co\ild  not  deny  relief  under  such  circum- 
stances without  aiding  the  insurance  company  to  obtain  an  uncon- 
scionable advantage  through  a  mistake  for  which  its  agents  were 
chiefly  responsible." 


A  splendid  statement  of  the  equitable  principle  is  found  in 
Qriswold  v.  Hazard,  141  U.  S.,  260,  where  it  was  held  by  the  Su- 
preme Court  of  the  United  States  that : 

**An  admitted  or  clearly  established  misapprehension  of  law 
in  the  making  of  a  contract  creates  a  basis  for  the  interference 
of  a  court  of  equity  resting  on  its  discretion,  and  to  be  exercised 
only  in  unquestionable  and  flagrant  cases. ' ' 


4S2  FRANKLIN  COUNTY  COMMON  PLEAS. 


Fuller  V.  Melchers  et  al.  [Vol.  10  (N.S.) 


The  court  makes  the  statement  in  its  opinion  that  the  mistake 
under  consideration  there  was  attended  by  circumstances  that 
rendered  it  inequitable  for  the  other  party  to  take  advantage  of  it. 

Haviland  v.  Willets,  141  N.  Y.,  835.  is  a  well  considered  case 
applying  the  rule  where  relief  was  granted  touching  a  mistake  of 
law  where  there  was  inequitable,  unfair  and  deceptive  conduct 
on  the  part  of  the  other  contracting  party. 

Tittis  V.  Imxirance  Co.,  97  Ky..  567  (58  Am.  St.,  426),  was  an 
illustration  of  relief  granted  to  one  who  had  acted  in  ignorance  of 
the  law  where  the  mistake  made  was  encouraged  and  induced  by 
the  party  seeking  to  profit  by  it. 

Kyle  V.  FeJiley,  81  Wis.,  67  (29  Am.  St.,  866),  is  an  illustration 
of  a  case  where  relief  was  afforded  to  a  woman  who  was  un- 
acquainted with  the  business  forms  and  who  had  been  induced  by 
representations  which  were  without  foundation,  to  make  a  cer- 
tain conveyance. 

Renard  -v.  Clink,  91  ]\lich.,  pp.  1  and  8.  where  the  text  of  Mr. 
Pomeroy  above  (pioted  was  approved  and  applied. 

I  am  of  the  opinion  that  the  rules  above  set  forth  apply  to  the 
case  now  under  consideration,  and  that  the  plaintiff  acted  not 
only  upon  a  mistake  of  the  law  which  prescribed  the  manner  in 
which  her  rights  in  this  estate  should  be  worked  out,  but  that 
she  was  entirely  ignorant  of  the  condition  and  value  of  the  es- 
tate. It  is  made  clear,  too,  by  the  petition  that  her  errors  in  this 
respect  were  superinduced  by  rei)resentations  that  were  made 
to  her  not  onlv  bv  the  defendants  named,  but  bv  the  administra- 
tor  as  well. 

My  judgment  is  that  by  reason  of  the  natural  confidential  rela- 
tions existing  between  flesh  and  blood,  between  the  heirs  who  are 
defendants  to  this  action  and  the  plaintiff,  the  duty  was  imposed 
upon  the  latter  in  dealing  with  the  widow  in  respect  to  her 
rights,  of  being  eminently  fair  and  just,  and  that  they  should  not 
only  have  ascertained  the  facts  and  the  law,  if  they  did  not  al- 
ready ^now  them,  but  that  they  should  have  fully  explained  to 
her  all  of  her  rights  which  depended  not  upon  the  law  but  upon 
the  actual  facts  relating  to  the  condition  and  value  of  the  prop- 
erty. 

My  judgment  is  that  the  petition  states  a  cause  of  action  and 
the  demurrer  is  therefore  overruled. 
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CONDITIONS  OF  A  TELEPHONE  FRANCHISE. 

Common  Pleas  Court  of  Franklin  County. 

The  City  op  Columbus  v.  The  Columbus  Citizens  Tele- 
phone Company. 

Decided,  October,  1910. 

Telephone  Franchise — Condition  of  Orant  from  Municipality — ConstrtLC- 
tion  of  Section  9179,  Providing  Compensation  for  Damages  Onlu — 
Incidental  Power  of  a  City  to  Impose  Other  Conditions — Contracts, 

Where  an  ordinance  granting  a  telephone  franchise  provides  for  the 
construction  of  telephone  lines  on  both  the  surface  and  sub-surface 
of  the  streets,  alleys  and  public  places  of  a  municipality,  the  pro- 
visions of  Section  9179  do  not  prevent  the  municipality  from  ex- 
acting from  the  company  a  percentage  of  the  gross  rentals  re- 
ceived from  telephones,  in  addition  to  requiring  that  the  company 
shall  itself  restore  the  streets  to  their  former  state  of  usefulness 
at  its  own  expense. 

E,  L.  Weinland,  for  plaintiff,  cited :  Telephone  Co.  v.  Cincin- 
nati, 73  0.  S.,  74 ;  Joyce  on  Electric  Law,  Section  352 ;  Thomas 
V.  Inter-County  Street  Ry.,  167  Pa.  St.,  120;  Grey  v.  N.  Y.  & 
Phila.  Traction  Co.,  56  N.  J.  Equity,  463;  Jones  on  Telegraph 
and  Telephone  Companies,  Section  83;  City  of  Columbus  v. 
Gas  Co.,  76  0.  S.,  309 ;  Kea.sbey  on  Electric  Wires,  Section  39 ; 
Muncie  Natural  Gas  Co.  v.  City  of  Muncie,  160  Ind.,  97 ;  Mayor, 
etc.,  of  N.  Y.  V.  Sonneborn,  113  N.  Y.,  423;  City  of  AUentown 
V.  Western  Union  Tel.  Co.,  148  Pa.  St.,  117;  Chester  City  v. 
Western  Union  Tel.  Co.,  154  Pa.  St.,  464;  Newhope  Borough  v. 
Western  Union  Tel.  Co.,  16  Pa.  Superior  Ct.,  366 ;  Taylor  Bor- 
ough V.  Postal  Tel.  Co.,  16  Pa.  Superior  Ct.,  344 ;  Allegheny  City 
V.  People;  etc.,  Co.,  102  Pa.  St.,  632;  Atkins  v.  Philip  (Fla.),  10 
L.  R.  A.,  158;  Payetteville  v.  Carter  (Ark.),  6  L.  R.  A.,  509; 
Commonwealth  v.  Patch,  97  Mass.,  221 ;  St.  Louis  v.  Weber,  44 
Mo.,  550;  Van  Hook  v.  Selma  (Ala.),  45  Am.  Rep.,  85;  Grand 
Rapids  V.  Brandy  (Mich.),  32  L.  R.  A.,  116;  Philadelphia  v. 
Telephone  Co.,  102  Fed.,  254  (C.  C.  A.,  3d  Cir.) 

F.  A,  Davis f  contra. 
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KiNKBAD,  J. 

The  action  is  brought  by  the  plaintiff  for  money  due  on  a  eon- 
tract  made  between  the  parties.  The  contract  provided  that  de- 
fendant should  have  the  right  to  use  the  streets  and  alleys  for 
constructing,  maintaining  and  operating  a  telephone  system  for 
the  period  named  in  the  ordinance,  and  upon  the  conditions 
named. 

It  was  provided  that  defendant  should  pay  to  plaintiff  certain 
percentages — named  in  ordinance  and  contract — on  the  gross 
receipts  from  the  rental  of  telephones. 

The  defendant  was  required  to  fully  complete  and  fulfill  all 
of  the  obligations  of  the  contract. 

The  petition  alleges  that  defendant  commenced  service  in  1901, 
and  that  it  has  made  payments  to  plaintiff  of  the  percentages  on 
January  27,  1902,  February  9,  1902,  and  March  4,  1904. 

It  is  alleged  that  the  payments  were  made  and  accepted  with 
the  condition  expressed  in  each  voucher  that  the  same  were 
not  to  impair  the  rights  and  privileges  granted  the  defendant, 
and  were  not  to  be  construed  as  admission  by  defendant  of  lia- 
bility for  the  payments,  or  for  any  subsquent  payment  under 
the  ordinances  and  contract. 

Defendant  failed  and  refused  upon  demand  to  pay  any  per- 
centage for  the  year  1904,  the  amount  claimed  for  that  year 
being  $3,179.84,  and  is  the  basis  of  this  action. 

The  answer  of  defendant  contains  certain  admissions,  one 
being  that  the  gross  receipts  for  the  year  1904  were  $155,966, 
followed  by  a  denial  that  there  is  any  amount  due  or  owing 
plaintiff  from  defendant. 

The  second  defense  avers: 

**That  said  ordinance  of  May  8,  1899,  No.  15032,  and  said  con- 
tract between  the  city  of  Columbus  and  the  Columbus  Citi- 
zens Telephone  Company  entered  into  on  the  5th  day  of  June, 
1899,  and  said  ordinance  of  June  12,  1899,  being  ordinance  No. 
15291,  each  and  all  contained  the  further  provisions  in  addition 
to  the  provisions  of  said  ordinance  and  contract  set  out  in  the 
amended  petition,  that  the  defendant,  the  Columbus  Citizens 
Telephone  Company,  its  successors  and  assigns,  should  be  granted 
the  right  and  privilege,  for  the  period  of  twenty-five  years  from 
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the  date  of  the  taking  effect  of  said  contract  and  ordinances,  to 
enter  into  and  upon  and  use  the  streets,  alleys,  avenues,  and  other 
public  ways  of  the  city  for  the  purpose  of  digging  trenches  and 
laying  conduits  the;:ein,  erecting  poles,  posts  and  supports, 
placing  wires  in  said  conduits  and  on  said  poles,  and  to  do  all 
other  things  necessary  to  enable  said  company,  its  successors  and 
assigns,  to  successfully  construct,  maintain  and  operate  a  tele- 
phone exchange,  toll  lines  and  police  and  fire  alarm  system.  That 
the  digging  of  the  trencehs,  the  filling  of  the  same,  replacing  the 
pavements,  and  setting  the  poles  and  posts  should  be  done  so  as 
not  to  unnecessarily  interfere  with  the  flow  of  water  in  any 
drains  or  gutters,  nor  the  passing  and  repassing  of  persons, 
teams  and  vehicles  upon  the  public  ways  of  said  city,  and  that 
it  should  be  done  under  the  direction  and  to  the  approval  of  the 
city  engineer,  and  in  such  manner  as  not  to  injure  or  interfere 
with  the  wires,  gas  or  wat^r  pipes  of  other  public  utilities  that 
might  lawfully  be  in  said  streets,  avenues  and  alleys  at  the  time 
said  trenches  are  dug  by  said  company. 

**That  the  said  the  Columbus  Citizens  Telephone  Company, 
its  successors  and  assigns,  were  required  by  said  ordinance  and 
contract  to  replace  all  portions  of  streets,  alleys,  avenues  and 
other  public  ways  in  said  city  by  it  disturbed  in  the  erection, 
maintenance  and  operation  of  its  said  system,  in  a  good,  sub- 
stantial workmanlike  manner,  and  the  portions  of  said  streets, 
alleys,  avenues  and  other  public  ways  so  displaced  were  re- 
quired by  said  contract  and  ordinances  to  be  restored  to  as  good 
condition  as  that  in  which  they  were  prior  to  such  disturbance, 
and  all  to  be  done  at  the  cost  and  expense  of  said  defendant,  the 
Columbus  Citizens  Telephone  Company,  its  successors  and  as- 
signs. 

**And  that  said  contract  and  ordinances  further  provide  that 
if  said  company,  its  successors  and  assigns,  neglected  or  failed  to 
restore  such  portions  of  said  streets,  alleys,  avenues  or  other 
public  ways  in  said  city,  after  ten  days  written  notice  given  by 
the  board  of  public  works  of  said  city  to  the  manager  or  presi- 
dent of  the  company,  its  successors  or  assigns,  the  said  engineer 
might  do  such  work  and  collect  the  expense  thereof,  together  with 
the  cost  of  collection,  from  said  telephone  company,  its  success- 
ors or  assigns,  which  fund,  when  collected,  should  be  paid  into 
the  street  fund  of  said  the  city  of  Columbus. 

'*And  defendant  avers  that  said  portions  of  said  contract  and 
ordinances  requiring  defendant  to  restore  said  streets,  alleys,  ave- 
nues and  other  public  ways  to  as  good  condition  as  that  in  which 
they  were  prior  to  such  disturbance,  and  to  pay  the  expense 
thereof,  were  separate  from  and  in  addition  to  the  requirement? 
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in  said  ordinances  and  contract  relating  to  the  payment  of  a 
percentum  of  the  gross  receipts  from  the  rental  of  the  telephones 
contained  in  said  ordinances  and  contract,  and  set  out  in  said 
amended  petition. 

TAnd  defendant  avers  that  said  ordinances  and  contract  con- 
tained the  further  provisions  that  said  the  Columbus  Citizens 
Telephone  Company,  its  successors  and  assigns,  should  execute 
and  deliver  to  the  city  of  Columbus,  a  good  and  sufficient  bond  in 
the  sum  of  $50,000  with  sureties  to  the  acceptance  of  the  board 
of  public  works  in  said  city,  conditioned  that  said  telephone  com- 
pany should  construct  its  telephone  exchange  and  save  the  city 
of  Columbus  harmless  against  all  loss  and  liability  for  any  claims 
which  may  arise  against  said  city  for  injuries  to  persons  or  prop- 
erty, and  that  said  company  shall  fully  perform  all  the  condi- 
tions of  said  contract  on  its  part  to  be  kept  and  performed,  and 
that  said  bond  should  remain  in  full  force  and  effect  during  the 
entire  time  of  said  contract. 

**And  defendant  avers  that  it  has  fully  complied  with  all  the 
aforesaid  provisions  of  said  ordinances  and  contract ;  that  it  has 
executed  the  bond  required  by  said  ordinances  and  contract 
and  has  at  all  times,  at  its  own  cost  and  expense,  restored  the 
streets,  alleys,  avenues,  and  public  ways  of  said  city  wherever  the 
same  has  been  disturbed  b}^  it  in  the  construction  of  its  tele- 
phone exchange  system  to  as  good  condition  as  they  were  before 
such  disturbance,  and  has  at  all  times  maintained  the  same  in 
such  condition;  that  it  has  paid  all  bills  presented  to  it  or  de- 
mands made  upon  it  by  said  city  of  Columbus  for  restoring 
said  streets  or  for  superintending  the  work  of  restoring  said 
streets  to  their  former  conditions,  and  has  in  every  way  com- 
plied wth  all  the  provisions  and  requirements  of  said  contract 
and  ordinances,  save  only  the  requirement  to  pay  a  percentage  of 
its  gross  receipts  from  the  telephone  rentals  to  said  city. 

''Wherefore,  the  defendant  having  fully  answered  the  amend- 
ed petition  asks  that  said  amended  petition  may  be  dismissed 
and  that  it  may  go  hence  without  day  and  recover  its  costs. " 

The  claims  of  defendant  are  that  the  city  parted  with  no  right 
or  thing  of  value  which  can  support  a  contract  for  the  payment 
of  the  percentage  now  demanded  by  the  city ;  that  it  has  no  au- 
thority in  law  to  demand  the  same,  and  that  the  same  is  grossly 
excessive. 

The  allegation  in  the  answer,  of  the  work  and  expense  of  re- 
storing the  streets  to  as  good  condition  as  they  were  before  the 
improvements  were  made,  is  made  with  a  view  of  supporting  the 
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claim  that  about  all  the  work  of  supervision  required  of  the  city 
has  been  paid  for  by  defendant  itself. 

The  position  of  the  telephone  company  is  that  the  city  not 
only  had  no  authority  to  exact  payment  of  percentage  o:  jrross 
receipts,  but  that  it  was  limited  to  such  compensation  as  would  be 
reasonably  required  to  restore  the  streets  to  their  former  condi- 
tion. It  was  provided  by  contract,  as  alleged  in  the  answer,  that 
the  telephone  company  should  restore  the  streets  to  their  former 
condition  at  its  own  expense.  Having  performed  that  contract- 
ual duty,  and  paid  all  the  costs  thereof,  the  telephone  company 
now  contends  by  its  answer,  and  by  the  law  as  applied  to  the  facts, 
that  it  is  not  bound  to  pay  the  percentage  for  the  reason  that  the 
city  had  nothing  to  give  the  company,  that  the  company  acquired 
its  rights  to  use  the  streets  of  the  city  by  authority  of  the  stat- 
utes from  the  state,  and  hence,  there  was  no  consideration  for 
that  part  of  the  contract. 

The  ordinance  was  enacted  June  12,  1899.  Section  3471  pro- 
vided that  the  provisions  of  Chapter  4,  Title  II,  relating  to  mag- 
netic telegraph  companies  should  apply  to  any  company  organ- 
ized to  construct  any  line,  or  lines,  or  telephone,  and  every  such 
company  shall  have  the  same  powers  and  be  subject  to  the  same 
restrictions  as  are  applicable  to  magnetic  telegraph  companies. 
This  section  came  into  our  statutes  in  the  revision  of  1880  as 
new  matter. 

It  seems  to  be  regarded  as  necessary  to  have  special  power  con- 
ferred upon  telephone  or  telegraph  companies,  engaged  in  busi- 
ness in  any  city  to  construct  and  maintain  underground  wires 
and  pipes,  or  conduits.  The  Legislature  passed  an  act  for  this 
purpose  April  8,  1891  (88  0.  L.,  296),  which  was  amended  in  91 
0.  L.,  205  (Bates  Revised  Statutes,  3471-1,  Section  1,  now  Gen- 
eral Code,  Sections  9197  and  9198).  This  authorized  under- 
ground wires,  conduits,  etc.,  when  the  consent  of  such  city  has 
been  obtained  (Section  3471,  Revised  Statutes,  Code  9178,  9179), 
provides  that  if  the  telephone  company  appropriates  lands,  the 
subject  of  the  easement  of  a  street,  alley,  public  way,  within  the 
limits^  of  any  city,  the  mode  of  such  use  shall  be  such  as  shall  be 
agreed  upon  between  the  municipal  authorities  and  the  com- 
pany.    Then  follows  the  provision  as  to  procedure  in  the  pro- 
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bate  court  in  case  of  failure  of  city  and  company  to  agree,  the 
section  closing : 

**But  nothing  in  this  section  shall  be  so  construed  as  to  au- 
thorize any  municipal  corporation  to  demand  or  receive  any  com- 
pensation for  the  use  of  a  street,  alley,  or  public  way,  beyond 
what  may  be  necessary  to  restore  the  pavement  to  its  former  state 
of  usefulness." 

Does  this  statute  apply  to  the  case  at  bar  ? 
In  Farmer  v.  Telephone  Co.,  72  0.  S.,  526,  531,  it  is  considered 
that: 

**A  telephone  company  gets  its  rights  to  go  upon  the  streets, 
with  its  poles,  wires,  etc.,  from  the  state  (Sections  3454-3471-8; 
now  Sections  9170,  etc'.),  and  the  power  of  the  municipal  authori- 
ties in  the  premises  is  to  agree  upon,  not  the  right  to  use,  but 
the  m^de  of  use,  •  •  •  Beyond  this,  the  municipality  is  not 
permitted  to  demand  or  receive  any  compensation  beyond  what 
may  be  necessary  to  restore  the  streets  to  their  former  state  of 
usefulness/' 

The  court  in  this  case  further  states : 

**It  follows  •  •  •  that  the  municipality  possessed  noth- 
ing in  the  way  of  a  valuable  right  to  bestow  upon  the  company. ' ' 

This  is  the  basis  of  the  claim  now  being  made  by  defendant  in 
this  case ;  that  the  limit  of  the  exactions  that  could  have  been  made 
by  plaintiff  was  the  receipt  of  such  compensation  as  may  be  nec- 
essary to  restore  its  streets;  that  having  made  provision  that 
the  defendant  should  pay  all  the  costs  of  restoring  the  streets 
plaintiff  could  not  demand  the  percentage  because  it  had  noth- 
ing to  give  defendant,  as  the  right  to  go  upon  the  streets  wa«  con- 
ferred upon  the  company  by  the  state. 

Another  branch  of  this  court  has  overruled  a  demurrer  to  the 
amended  petition,  thereby  sustaining  the  right  of  the  city  to  col- 
lect the  percentage  in  so  far  as  the  facts  stated  in  the  petition 
warrant  the  same.  While  the  contract  and  ordinance  was  at- 
tached to  the  petition,  the  facts  therein  contained,  as  they  are 
now  alleged  in  the  answer,  were  not  before  the  court  at  that 
time.  The  question  now  presented  has  not,  therefore,  been  ad- 
judged by  this  court. 
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The  defendant  seeks  to  avoid  the  payment  of  further  yearly 
percentages  of  its  gross  receipts  under  the  ordinances  and  its 
contract  on  the  ground  as  stated  that  the  plaintiff  was  without  au- 
thority to  exact  the  payment  of  a  .percentage  of  its  receipts,  be- 
cause as  stated  by  Spear,  J. : 

**The  municipality  is  not  permitted  to  demand  or  receive  any 
compensation  beyond  what  may  be  necessary  to  restore  the  streets 
to  their  former  state  of  usefulness. ' ' 

It  has  been  contended  that  the  company  having  accepted  the 
contract,  paid  the  percentages  and  operated  under  it,  it  can  not 
now  avoid  the  contract  in  the  absence  of  a  charge  of  fraud  against 
the  city. 

Unless  there  is  a  diflference  between  an  obligation  voluntarily 
assumed  by  a  telephone  company  to  pay  percentages  upon  its  re- 
ceipts, and  one  assumed  by  such  company  to  furnish  free  service 
and  to  fix  rates,  this  point  is  answered  by  Farmer  v.  Telephone 
Co,,  72  0.  S.,  526. 

In  that  case  an  ordinance  was  passed  wherein,  at  the  solicita- 
tion of  the  company,  it  fixes  rates.  The  court  held  that  the  com- 
pany could  not  be  required  by  a  court  of  equity  to  comply  with 
the  ordinance,  notwithstanding  its  voluntary  action,  and  the 
fact  that  the  company  obtained  a  benefit  which  it  would  not 
have  otherwise  obtained  in  a  mode  of  use  of  its  streets  more 
beneficial  to  it  and  more  convenient  to  the  public,  made  no  differ- 
ence. The  decision  was  upon  the  theory  that  the  statute  gave 
the  city  no  power  to  make  exaction,  its  power  being  limited  to  com- 
pensation sufficient  to  restore  the  streets  to  former  state  of  use- 
fulness. 

If  a  city  provides  by  contract  that  the  company  shall  itself  re- 
store the  streets  to  their  former  state  of  usefulness  at  its  own  ex- 
pense, it  should  not  be  permitted  to  exact  additional  compensa- 
tion without  any  definite  purpose  not  authorized  by  law. 

Spear,  J.,  in  the  case  just  cited,  p.  532,  said: 

**It  follows  •  •  *  that  the  municipality  possessed  noth- 
ing in  the  way  of  a  valuable  right  to  bestow  upon  the  company. 
Hence,  the  promises  of  the  company  to  do  what  it  was  not  and 
could  not  by  the  city  be  required  to  do,  was  a  naked  promise, 
without  consideration. ' ' 
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The  doctrine  of  this  case  applies,  provided  Section  3461  (Code 
9179),  is  to  be  considered  as  the  rule  of  exacting  compensation. 
The  question,  however,  must  in  my  judgment  be  decided  solely 
with  reference  to  Section  (R.  S.  3471-1,  Sec.  1)  9197,  General 
Code.     It  provides : 

**Any  company  organized  under  the  laws  of  this  •  ♦  • 
state,  and  owning  and  operating  a  telephone  exchange,  •  •  • 
in  any  city  in  this  state,  may  construct  and  maintain  under- 
ground wires  and  pipes,  or  conduits  and  other  fixtures  for  con- 
taining, protecting  and  operating  such  wires  in  the  streets  and 
public  ways  of  said  city,  when  the  conseyxt  of  such  city  has.been 
obtained  therefor/'  etc. 

The  ordinance  and  contract  in  this  case  provided  for  maintain- 
ing not  only  poles  and  wires,  but  for  digging  trenches  and  laying 
conduits  in  streets. 

The  power  and  rights  conferred  originally  by  the  chapter  on 
telegraph  and  telephone  companies  only  provided  for  the  location 
and  erection  of  lines  of  magnetic  telegraph,  and  the  appropria- 
tion of  so  much  land  as  it  deemed  necessary  for  the  erection  and 
maintenance  of  its  telegraph  poles,  piers,  abutments,  wires  and 
other  necessary  fixtures,  etc.  General  Code,  Sections  9170  and 
9172  (R.  S.  3454.) 

In  Telephone  Co.  v.  Citwinnati,  73  0.  S.,  64,  the  telephone  com- 
pany applied  to  the  city  for  use  of  the  streets,  asking  it  to  pre- 
scribe the  manner  of  the  use  of  its  streets.  The  city  refused  and 
the  matter  was  taken  to  the  probate  court.  It  was  proposed  to 
occupy  the  streets  with  poles,  wires  and  underground  conduits. 

The  probate  court  adjudged  that  all  wires  be  placed  in  under- 
ground conduits  or  subways.  Error  was  prosecuted.  The  Su- 
preme Court  held  that  the  probate  court  had  no  power  to  grant 
a  telephone  company  the  right  to  put  its  wires  and  apparatus 
in  conduits  under  the  streets  of  a  city  in  the  absence  of  the  con- 
sent of  the  municipal  corporation. 

Spear,  J.,  in  delivering  the  opinion,  expresses  the  view  that  the 
general  power  conferred  upon  telephone  companies  providing 
as  the  statutes  did,  before  Section  3471a,  Section  1  (now  Section 
9197)  was  enacted,  only  for  the  erection  of  necessary  fixtures, 
including  posts,  piers  and  abutments  necessary  for  the  wires, 
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excluded  by  reference  the  idea  of  conduits  in  subways.  Atten- 
tion s  then  called  to  the  fact  that  the  power  to  place  and  main- 
tain wires  underground  was  enacted  in  1891  in  Section  3471-1, 
Bates,  and  that  consent  of  the  city  was,  therefore,  absolutely  es- 
sential to  this  mode  of  construction  and  use. 

The  conclusion  necessarily  followed  in  that  case  that  under 
Section  3461,  now  Sections  9178,  9179,  the  probate  court  had  no 
power  to  exercise  jurisdiction  of  a  proceeding  to  direct  the  mode 
of  use  by  a  telephone  company  by  providing  that  it  should  be  by 
the  construction  and  maintenance  underground,  where  the  mu- 
nicipality had  not  given  its  consent  at  all. 

As  the  statutes  then  stood,  Section  3471a,  Section  1,  Bates,  and 
now  provide,  Section  9197,  the  municipality  must  give  its  consent 
to  construct  conduits  before  anything  can  be  done  by  either  city 
or  company,  looking  to  an  agreement  as  to  the  mode  of  use  or  by 
way  of  providing  for  compensation. 

The  court  in  Telephone  Co.  v.  Cincinnati,  supra,  did  not  and 
could  not  consider  the  question  presented  by  the  pleadings  in 
this  case. 

Here  the  city  has  given  the  consent  required  by  Section  3471a, 
Bates  (Section  9197  Code),  and  by  its  agreement  with  the  com- 
pany has  regulated  the  mode  of  use  of  the  streets  and  fixed  the 
compensation  and  enacted  a  certain  percentage  of  the  gross  re- 
ceipts of  the  company  for  each  year  graduated  upon  the  amount 
thereof. 

The  court  held  in  Zaiiesvilve  v.  Tel,  Co,,  64  0.  S.,  67,  and 
reiterated  in  73  0.  S.,  77,  by  Spear,  J.,  that  the  proceeding  in 
the  probate  court  *'is  practically  an  appropriation;  that  is,  it 
partakes  of  the  character  of  an  exercise  of  the  right  of  eminent 
domain." 

Whether  the  municipality  has  an  easement  or  owns  the  fee  in 
the  streets  affects  the  question  but  little,  because  the  taking  of  the 
streets  for  use  of  a  telegraph  company,  being  an  additional  servi- 
tude, is  an  exercise  of  the  power  of  eminent  domain. 

In  the  case  of  telephone  companies,  however,  the  question  is 
different.  The  law  in  this  state  seems  to  be  well  established  that 
telephone  lines,  when  the  surface  of  streets  only  is  used,  is  not 
an  additional  burden  on  the  streets  of  the  city.     The  power  to 
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grant  a  franchise  to  such  company  to  establish  its  lines  and  to 
use  the  streets  for  that  purpose  is  granted  by  the  state  to  be  regu- 
lated by  the  municipality.  If  the  wires  are  to  be  placed  under- 
ground, it  would  seem  that  such  use  was  extraordinary  and  an 
additional  servitude.  Legislation  authorizing  such  use  to  be 
granted  upon  consent  of  municipal  authority  was  essential  and 
appropriate  when  the  fee  of  the  street  is  in  the  private  owner 
and  the  easement  in  the  city,  and  use  thereof  is  to  be  made  by 
use  of  the  underground.  It  may  be  that  both  parties,  city  and 
owner,  are  interested. 

If  the  telephone  lines  underground  is  to  be  regarded  as  an  ad- 
ditional burden,  and  if,  as  the  Supreme  Court  said,  this  is  of  the 
nature  of  an  exercise  of  the  right  of  eminent  domain,  the  quaere 
arises  whether  the  state  had  power  to  limit  the  compensation 
to  the  amount  necessary  to  restore  the  streets. 

I  come  back  to  the  case  of  Tel.  Co.  v.  CUfucinnati,  supra,  as  to 
whether  that  is  decisive  of  the  question  here.  Spear,  J.,  argues 
that  the  '* section  authorizing  the  construction  of  conduits  being 
special  provisions  enacted  long  after  the  general  provisions  of 
Section  3461,  and  by  the  application  of  familiar  rules  of  con- 
struction, must  be  regarded  as  exceptions  to  the  general  provi- 
sions of  previous  statutes. "     He  argues  further  that : 

*'It  is  not  to  be  inferred  that  the  municipal  authorities  are 
stripped  of  all  power  to  finally  determine  any  matter  relating  to 
the  general  subject ;  *  *  •  that  by  no  statute  is  power  given 
any  tribunal  to  authorize  permanent  structures  upon  or  in,  or 
the  use  of  any  street,  which  will  incommode  the  public,  the  domi- 
nant purpose  being  to  facilitate  public  travel." 

The  question  whether  when  a  city  does  consent  to  the  construc- 
tion of  underground  lines,  and  does  provide  that  the  company 
pay  all  the  costs  of  restoring  the  streets  to  their  former  state  of 
usefulness,  which  take  the  place  of  the  assessment  of  compensation 
for  that  purpose  as  contemplated  by  Section  3461,  is  still  an  open 
one,  although  the  dictum  of  Spear,  J.,  above  quoted,  is  directly  in 
point  and  is  sound. 

The  question  must  now  finally  be  determined  whether  the 
power  of  the  city  in  making  the  contract  was  measured  solely  by 
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the  provisions  of  Section  3471a,  Section  1, Bates  Statutes  (General 
Code,  Sections  9197,  9198),  or,  whether  the  two  sections,  Sections 
3461  and  3471a,  are  to  be  considered  and  construed  together. 
That  is,  whether  when  the  municipality  does  give  its  consent  to 
the  placing  of  underground  wires,  it  is  to  be  governed  by  the 
limitation  upon  the  city  in  demanding  and  receiving  compen- 
sation prescribed  in  Section  (3461)  9179. 

The  question  has  been  difificult  in  solution,  but  I  am  now  con- 
vinced after  very  careful  consideration  of  the  history  of  this 
legislation,  that  Section  3471a,  Section  1,  Bates  Statutes  (Sec- 
tions 9197  and  9198,  General  Code),  is  to  be  considered  as  a 
separate  and  independent  statute,  designed  to  accomplish  dif- 
ferent purposes,  and  based  upon  different  theories.  It  is  not 
amendatory  to  any  other  statute,  and  is  an  exception  to  all  others. 
The  chapter  on  magnetic  telegraph  companies  enacted  many 
years  ago,  and  made  applicable  to  telephone  companies,  was  in- 
tended to  authorize  the  use  of  the  surface  only  of  srtreets.  Sec- 
tion 3461,  now  9179,  provided  a  mode  of  procedure  for  regulat- 
ing such  use,  and  prescribed  a  limitation  upon  the  compensation 
which  a  municipality  could  demand. 

But,  as  stated.  Section  3471a  (Code  9197-8-9)  was  enacted  as 
an  independent  and  complete  statute  for  an  entirely  different 
purpose,  and  as  held  by  the  Supreme  Court,  ''by  the  application 
of  familiar  rules  of  construction,  must  be  regarded  as  exceptions 
to  the  general  provisions  of  previous  statutes. ''     73  0.  S.,  81. 

This  being  a  special  power  for  a  special  purpose,  it  must  fol- 
low that  the  city  had  the  incidental  power  to  impose  such  rea- 
sonable conditions  in  giving  its  consent  as  the  parties  saw  fit  to 
agree  upon  in  their  contract.  Having  this  power  the  contract 
between  plaintiff  and  defendant  must  be  view^ed  as  are  ordinary 
contracts  between  individuals. 

The  city  has  a  valuable  right  to  give,  consisting  of  a  franchise 
to  use  its  streets,  and  the  company  saw  fit  to  agree  to  the  terms 
of  the  contract  proposed  by  the  city.  It  is  a  simple  case  of  the 
company  living  up  to  its  contract. 

The  ordinance  and  contract  provides  for  the  construction  of 
the  telephone  wires  on  both  the  surface  and  sub-surface.  While 
Section  3461  would  apply  to  the  exaction  of  compensation  for  the 
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construction  on  the  surface  it  would  not  for  that  underground. 
It  is  impossible,  however,  to  make  any  division  of  the  amount  as- 
sessed against  the  defendant.  The  fact  that  the  city  may  have 
exacted  it  all  as  the  condition  of  giving  its  consent  to  the  construc- 
tion of  conduits  is  sufiBcient. 

Demurrer  to  the  entire  answer  is  sustained.  The  first  defense, 
so-called,  is  made  up  of  admissions  and  a  form  of  denial  which  is 
not  authorized  by  the  code.  It  is  considered  trivial  in  view  of 
the  facts.  The  second  defense  sets  up  the  substantial  claim  of 
the  defendant. 

This  conclusion  is  final  so  far  as  this  court  is  concerned.  All 
the  essential  facts  are  in  the  pleadings.  Unless  some  showing 
may  be  made  to  the  contrary  by  October  22,  judgment  may  be 
entered  upon  the  pleadings  for  the  amount  claimed  in  the  peti- 
tion. 


WHO  MAY  CONTEST  A  V/UJL. 

Common  Pleas  Court  of  Licking  County. 

Louis  S.  DeBow  et  al  v.  The  Fifth  Street  Baptist  Church, 

OP  Newark,  Ohio. 

Decided,  April  Term,  1910. 

Will9 — By  Whom  an  Action  to  Contest  May  be  Maintained — Applica^ 
tion  of  Section  12019, 

An  action  to  contest  a  will  can  be  maintained  on'y  by  one  who  was  in- 
terested in  the  will  at  the  time  it  was  admitted  to  probate. 

Smythe  &  Smythe,  for  plaintiffs. 
J.  R.  Davies,  contra. 

Seward,  J.  (orally). 

This  case  is  submitted  to  the  court  upon  a  motion  to  dismiss 
as  to  three  of  the  plaintiffs.  The  action  is  to  contest  a  will. 
Katherine  DeBow  was  one  of  the  devisees  mentioned  in  the  will, 
and  was  living  at  the  time  the  will  was  offered  for  probate,  and 
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died  subsequent  to  the  admission  of  the  will  to  probate,  leaving 
Louis  DeBow,  William  DeBow  and  Ernest  DeBow — three  of 
the  plaintiffs ;  and  they  file  a  petition  to  contest  the  will. 

This  motion  raises  the  question  as  to  whether  any  person  can 
file  a  petition  to  contest  a  will,  unless  he  or  she  is  interestsed  in 
the  will  at  the  date  of  its  being  admitted  to  probate. 

The  status  of  the  parties  was  fixed  by  the  admission  of  the 
will  to  probate. 

The  court  was  inclined  to  look  upon  this  motion,  upon  its  pre 
sentation,  as  without  much  force.  The  court  was  cited  to  5  N.P. 
(N.S.),.323  and  580.  The  court  will  simply  read  the  syllabus 
of  one  of  the  cases,  and  leave  counsel  to  get  the  reasoning  of  the 
judge,  which  seems  to  be  conclusive  to  the  court,  that  only  parties 
who  are  interested  in  the  will  at  the  time  that  it  is  admitted  to 
probate  may  file  a  petition  to  contest  the  will.  Section  12079  of 
the  new  code  reads  as  follows : 

**A  person  interested  in  a  will  or  codicil  admitted  to  probate 
in  the  probate  court,  or  court  of  common  pleas  on  appeal,  may 
contest  its  validity  by  a  civil  action  in  the  common  pleas  court  of 
the  county  in  which  such  probate  was  had. ' ' 

The  case  of  Isabel  Taylor,  an  infant,  et  at,  v.  Arthur  Taylor  et 
al,  5  N.P.(N.S.),  323,  is  almost  on  all  fours  with  the  case  at  bar. 
Judge  Swing  says : 

*' Under  Section  5858,  Revised  Statutes  (12079  of  the  new 
code),  the  right  to  contest  a  will  after  it  has  been  admitted  to 
probate  is  in  those  persons  only  who  were  interested  in  the  will 
at  the  time  of  its  probate,  and  this  right  does  not  pass  to  the 
heirs  of  one  who  was  interested  in  the  will  at  the  time  of  its 
probate,  and  who  died  within  two  years  thereafter  without  bring- 
ing such  an  action." 

There  is  another  case  to  the  same  import  decided  by  Judge 
Brodrick,  at  page  580,  in  this  same  volume: 

*'l.  In  a  proceeding  to  contest  a  will,  under  the  statutes  of 
Ohio,  only  such  parties  as  were  interested  in  the  will  at  the  time 
of  the  probate  thereof  are  proper  parties  plaintiff. 

*'2.  If  all  the  parties  plaintiff  die  after  an  action  is  begun 
and  before  trial  is  had,  the  action  can  not  be  revived  in  the  names 
of  the  heirs  or  devisees  of  such  deceased  plaintiffs." 
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Quite  an  interesting  case  is  cited  from  the  180  Illinois,  con- 
struing a  statute  very  similar  to  ours,  and  the  same  holding  is 
made  there ;  and  that  case  is  followed. 

This  motion  will  be  sustained  and  exceptions  noted. 


CONSTRUCTION  OF  WILL  WHERE  STATUTES  ARE 

INCORPORATED. 

Common  Pleas  Court  of  Hamilton  County. 

George  Clifford,  as  Executor  of  the  Estate  of  Thomas  Fos- 
ter, Deceased,  v.  Mary  C.  Foster  and  James  E.  Foster. 

Decided,  November  19,  1910. 

-Wills — Construction  ofy  Where  State  Laws  Are  Incorporated  Into  the 
Instrument — Extrinsic  Evidence  as  to  Testator's  Intention  Incompe- 
tent^  When — Intention  Ascertained^   How — Laws   of  Distribution. 

1.  A  devise  to  a  wife  "of  that  part  and  interest  in  my  estate,  real,  per- 

sonal and  mixed  which  is  secured  to  her  as  my  widow  by  the  laws 
of  distribution  of  estates  of  the  State  of  Ohio  in  cases  where  wives 
survive  husbands  who  die  intestate,"  is  an  incorporation  into  the 
will  of  such  laws.  Such  laws  are  statutory  and  are  Sections  4158, 
4159,  4163,  4178  and  4188  of  the  Revised  Statutes  of  Ohio  (8573, 
8574,  8578,  8592  and  8606,  General  Code). 

2.  The  will  must  be  read  therefore  as  if  such  sections  were  in  the  will 

word  for  word  with  the  conditions  in  such  sections  contained. 
With  such  sections  incorporated,  the  will  then  must  be  read 
•  with  a  view  to  the  situation  and  circumstances  of  the  testator  in 
reference  to  the  subjects  of  his  disposition  and  the  objects  of  his 
bounty. 

3.  The  sections  above  referred  to  apply  by  their  terms,  some  to  per- 

sonal property,  some  to  real  property,  and  among  the  conditions  in 
such  sections  are  as  to  whether  there  are  children  and  as  to 
whether  the  real  estate  is  ancestral  or  non-ancestral;  i.  e.,  "if 
there  are  no  children,"  etc.,  and  "if  the  estate  came  not  by  descent,*" 
etc. 

4.  Having  ascertained  whether  there  were  children  and  the  character 

of  the  estate,  the  intention  of  the  testator  must  be  ascertained  by 
applying  thereto  the  will  with  such  conditions  incorporated  there- 
in, and  no  extrinsic  evidence  as  to  the  testator's  declaration  of  in- 
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tention  ie  competent  to  contradict  or  vary  the  intention  so  ascer- 
tained. 

Oliver  B,  Jones,  for  executor. 
Morse,  Tuttle  &  Harper,  for  the  widow. 
Oilbert  Bettman,  Kramer  &  Kramer  and  H,  A,  Bayless,  for 
children  of  James  Poster. 

Hunt,  J. 

This  is  an  action  brought  by  an  executor  under  Section  6202, 
Revised  Statutes,  for  the  construction  of  the  will  af  Thomas  Fos- 
ter. The  will  was  executed  March  1,  1906,  and  probated  in  this 
county  on  January  12,  1909,  and  is  as  follows: 

*  *  In  the  Name  of  the  Father  op  All,  Amen. 

**I,  Thomas  Foster,  of  Cincinnati,  Ohio,  being  of  sound  mind 
and  memory,  and  well  knowing  the  uncertainty  of  all  life,  do 
make,  publish  and  declare  the  following  for,  and  to  be  my  last 
will  and  testament,  hereby  revoking  and  cancelling  all  former 
wills  by  me  made. 

**1.  I  desire  and  direct  that  all  my  just  debts  be  first  paid  out 
of  my  estate. 

'*2.  I  give  and  bequeath  to  my  beloved  wife,  Mary  Foster, 
all  that  part  and  interest  in  my  estate,  real,  personal  and  mixed 
which  is  secured  to  her,  as  my  widow,  by  the  laws  of  distribution 
of  estates  of  the  State  of  Ohio,  in  the  cases  where  wives  survive 
husbands  who.  die  intestate. 

*'3.  I  give,  devise  and  bequeath  absolutely,  all  the  remainder 
of  my  property,  real,  personal  and  mixed,  after  the  dispositions 
in  items  one  and  two  herein  have  been  made,  and  wherever  the 
same  may  be  situated,  to  my  dear  brother  James  E.  Foster,  now 
of  Chicago,  Illinois. 

**4.  I  hereby  nominate  and  appoint  my  said  brother,  James 
E.  Foster,  and  George  Clifford,  of  Cincinnati,  Ohio,  to  be  the 
executors  of  this  will,  and  my  faith  in  each  justifies  me  to  re- 
quest herein,  as  I  do,  that  they  be  not  required  to  give  bond. 

'*In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  1st  day  of  March,  1906. 

Thomas  Foster,     (seal)  . ' ' 


1 1  rn, 


Thomas  Foster  died  December  27,  1908,  at  the  age  of  eighty- 
three,  leaving  a  widow,  ^lary  C.  Foster,  whom  he  had  married  in 
1875.     She  was  then  a  widow  with  several  children,  who  still 
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survived.  At  the  time  of  the  execution  of  the  will  Mrs.  Foster 
owned  some  property  in  her  own  name  and  was  receiving  some 
$1,200  per  year  from  a  deceased  sister's  estate.  Thomas  Poster 
left  no  children,  never  having  had  any.  He  left  a  brother, 
James,  then  about  eighty-eight  years  old,  who  died  a  few  months 
after  his  brother,  leaving  six  children,  parties  herein. 

The  estate  left  by  Thomas  Foster  consisted  of  about  $140,000 
personal  property,  $30,000  of  real  estate  in  Hamilton  county, 
Ohio,  and  about  $20,000  of  real  estate  in  Newport,  Kentucky. 
All  of  this  property  had  been  acquired  by  purchase.  There  is 
no  evidence  that  the  testator's  property  at  the  time  of  the  exe- 
cution of  the  will  was  of  any  different  character. 

Counsel  for  all  parties  agree  that  by  the  widow's  election  to 
take  under  the  will  she  is  barred  of  her  life  estate  in  one-third 
of  the  Kentucky  property,  which  would  otherwise  be  secured  to 
her  under  the  laws  of  Kentucky.  Such  agreed  construction  is 
therefore  taken  as  correct  without  examination.  This  contro- 
versy is  as  to  the  construction  to  be  given  to  clause  two  of  the 
will  as  applied  to  the  personal  property  and  the  real  estate  in 
Ohio.  The  widow  claims  all  the  personal  property  and  all  the 
real  estate  in  Ohio,  i.  e.,  that  to  which  she  w^ould  be  entitled 
under  the  laws  of  Ohio  as  widow,  if  her  husband  had  died  intes- 
tate. The  children  of  James  Foster  claim  the  residue  of  the 
estate  after  deducting,  however,  only  that  part  to  which  the 
widow,  under  the  laws  of  Ohio,  would  have  been  entitled  if  her 
husband  had  died  intestate  leaving  children. 

Counsel  for  the  executor  and  the  widow  claim  that  there  is 
no  ambiguity  patent  or  latent  in  clause  two  when  read  in  con- 
nection with  the  fact  that  Thomas  Foster  l6ft  no  children ;  while 
counsel  for  the  children  of  James  Foster  claim  that  such  clause 
is  ambiguous  in  that  the  **laws  of  divstribution  of  estates  of  the 
state  of  Ohio  in  cases  where  wives  survive  husbands  who  die  in- 
testate" provide  differently  in  different  cases,  depending  on 
whether  there  are  surviving  children  or  not  and  that  regardless 
of  the  fact  that  the  testator  left  no  children,  extrinsic  evidence 
is  proper  and  necessary  to  determine  whether  in  the  use  of  such 
phrase  in  such  clause  the  testator  had  in  mind  cases  where  there 
were  or  were  not  surviving  children.     Upon  this  theory  evidence 
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was  offered  by  the  children  of  James  Foster  as  to  the  situation  and 
circumstances  of  the  testator  in  reference  to  the  subjects  of  his 
disposition  and  the  objects  of  his  bounty,  and  as  included  therein, 
offered  evidence  tending  to  show  the  very  great  regard  which  the 
testator  had  for  his  brother  and  his  brother's  daughters,  as  well 
as  of  statements  of  the  testator  to  them  in  effect  predicting  if  not 
promising  future  financial  independence;  also  evidence  tending 
to  show  that  the  testator  was  somewhat  penurious  as  to  kis  wife's 
expenditure  of  his  money  in  pursuance  of  a  policy  that  she 
should  use  her  own  money  for  her  personal  needs,  and  last  of 
all,  the  testimony  of  the  attorney  who  drew  and  attested 
the  testator's  will,  as  to  what  he  had  told  the  testator 
with  regard  to  the  laws  of  Ohio  as  to  the  distribuion  of 
estates  in  cases  where  wives  survive  husbands  dying  intestate 
with  and  without  children,  and  as  to  what  he  understood  the 
direction  of  the  testator  to  be  as  to  the  disposition  of  his  estate. 
The  attorney  testified  that  his  understanding  as  to  what  Mr.  Pos- 
ter desired  his  wife  to  have  was  what  she  would  get  if  he  died 
intestate  kaving  children,  not  what  she  would  get  if  there  were 
no  children. 

All  such  evidence  was  heard  subject  to  its  competency,  rele- 
vancy and  materiality. 

Before  determining  the  admissibility  of  evidence  as  to  the 
state  of  testator's  feelings  towards  his  wife  and  towards  his 
brother  James  or  James'  children,  and  of  any  promises  or  repre- 
sentations by  the  testator  to  them,  or  of  what  the  attorney  told  the 
testator  as  to  the  laws  of  Ohio,  and  especially  as  to  testator's  in- 
structions to  the  attorney  with  regard  to  the  disposition  of  prop- 
erty to  be  made  by  his  will,  it  is  necessary  to  determine  whether 
there  is  any  ambiguity  in  the  will  itself. 

By  reference  to  the  laws  of  Ohio  with  regard  to  the  distribu- 
tion of  estates  in  cases  where  wives  survive  husbands  who  die 
intestate,  such  laws  are  incorporated  in  the  will.  Such  law^s  are 
and  were  at  the  time  of  the  execution  of  the  will  statutory  and 
are  and  were  Sections  4158,  4159,  4163,  4176  and  4188,  Revised 
Statutes  (Sections  8573,  8574,  8578,  8592  and  8606,  General 
Code).  For  the  purpose  of  construing  the  will  such  sections  may 
be  therefore  regarded  as  set  forth  in  the  will  the  same  as  if  clause 
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two  of  the  will  had  read,  *  *  I  give  and  bequeath  to  my  beloved  wife, 
Mary  Poster,  all  that  part  and  interest  in  my  estate,  real,  personal 
and  mixed  which  is  secured  to  her  by  the  following  sections  of  the 
Revised  Statutes  of  Ohio,  to-wit.  Sections  4158,  4159,  4163,  4176 
and  4188,"  setting  them  out  in  full  as  part  of  the  will. 

Applying  such  sections  to  the  estate  left  by  the  testator  we 
find  that  Seetiion  4188  applies  only  to  ancestral  real  estate,  and 
there  being  no  such  real  estate,  such  section  is  inapplicable.  But 
Section  4159  applies  by  its  terms  to  the  real  estate  acquired  by 
purchase,  and  there  being  such  real  estate  such  section  is  ap- 
plicable. Such  section,  concededly  applicable  only  to  real  estate 
in  Ohio,  is  as  follows: 

Section  4159  (8574,  General  Code).  **If  the  estate  came  not 
by  descent,  devise  or  deed  of  gift,  it  shall  descend  and  pass  as 
follows : 

*  *  First.  To  the  children  of  the  intestate  and  their  legal  repre- 
sentatives. 

''Second.  If  there  are  no  children  or  their  legal  representa- 
tives, the  estate  shall  pass  to  and  be  vested  in  the  husband  or 
wife,  relict  of  such  intestate. ' ' 

If  the  testator  had  used  the  words  of  the  statutes,  and  he  must 
be  considered  as  adopting  them  as  his  wmII,  no  ambiguity  exists, 
because  by  such  section  and  under  the  conditions  set  forth  in  the 
section  itself  the  real  estate  would  pass  to  the  widow,  there  being 
no  children. 

Reading  in  the  same  manner  Section  4163  as  part  of  the  will, 
we  find  it  applicable  to  the  personal  property.  Such  section  is  as 
follows : 

Section  4163  (8578,  General  Code).  ''When  a  person  dies  in- 
testate and  leaves  any  personal  property,  such  personal  prop- 
erty shall  be  distributed  in  the  manner  prescribed  in  Section 
4159,  as  to  real  property  which  came  not  by  descent,  devise,  or 
deed  of  gift  from  any  ancestor;  saving,  however,  such  right  as 
any  widow  or  widower  may  have  to  any  portion  of  such  personal 
property."     •     •     * 

Under  such  section  as  part  of  clause  two  of  the  will,  the  per- 
sonal property  passes  to  the  widow.     Incorporating  the  other 
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sections  referred  to  as  part  of  the  will  and  applying  the  will  to 
the  estate  as  left  by  the  testator,  no  different  result  is  obtained, 
nor  is  there  any  ambiguity  in  the  construction  of  the  will  with 
all  of  such  sections  incorporated. 

Inasmuch,  therefore,  as  the  will  with  the  statutory  provisions 
of  Ohio  as  to  the  distribution  of  estates  in  casas  where  wives  sur- 
vive husbands  who  die  intestate  incorporated  therein  word  for 
word,  when  applied  to  the  testator's  property  and  the  objects  of 
his  bounty  as  set  forth  in  the  will,  creates  no  ambiguity,  there  is 
no  necessity  for  any  extrinsic  evidence  directly  or  indirectly  as 
to  the  testator's  intention.  Such  evidence  is  therefore  incompe- 
tent. 

Counsel  for  the  children  of  James  Poster  have  argued  that 
the  testator's  use  of  the  words,  **part  and  interest"  in  my  estate, 
real,  personal  and  mixed,  implies  that  only  part  of  the  personal 
property  was  intended  to  be  given  to  his  wife,  and  that  the 
use  of  the  word  ** secured"  refers  not  to  what  Would  pass  if 
there  wore  no  will,  but  to  that  of  which  the  widow  could  not  be 
deprived  by  a  will  being  made ;  that  the  words  of  the  residuary 
clause  imply  an  intention  that  the  real  estate  in  Kentucky  was 
not  the  only  property  intended  to  be  given  to  James  Foster ;  that 
the  fact  that  there  was  property  in  Kentucky  which  would  pass 
under  such  residuary  clause  was  a  mere  accident,  amd  that  the 
nomination  of  James  Poster,  an  old  man  living  in  Illinois,  as  one 
of  the  executors,  would  be  more  or  less  of  an  absurd  provision  if 
all  of  the  personal  property  constituting  the  bulk  of  the  estate 
was  given  to  the  widow;  and  further,  that  the  fact  that  the  tes- 
tator made  a  will  shows  an  intention  on  his  part  to  make  a  disposi- 
tion of  his  property  different  from  that  which  would  otherwise 
be  made  by  law,  which  intention  is  not  fulfilled  by  the  effect  of 
the  will  as  construed  by  the  widow,  upon  the  Kentucky  property 
alone. 

No  claim  is  made  that  the  testator's  use  of  the  word  ** dis- 
tribution" should  be  taken  in  the  technical  sense  as  applying  only 
to  personal  property,  although  it  is  claimed  that  the  testator's 
use  of  the  plural  in  his  reference  to  laws  of  distribution  and  sur- 
viving wives  indicates  that  the  testator  referred  to  more  than 
one  law  and  to  their  application  to  surviving  wives  generally, 
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including  both   classes,   with   and   without  surviving   children. 

All  such  deductions,  although  not  final,  should  be  considered  if 
there  was  any  doubt  after  the  incorporation  into  the  will  of  all 
the  laws  of  distribution  applicable  to  wives  surviving  husbands 
who  die  intestate. 

If  the  laws  of  distribution  of  the  state  of  Ohio  in  cases  where 
wives  survive  husbands  who  die  intestate  can  be  considered  inde- 
pendently of  the  conditions  in  such  laws  as  to  the  property  being 
ancestral  or  non-ancestral,  or  as  to  there  being  children  or  not, 
and  if  the  will  itself  construed  as  a  whole  in  connection  with 
the  situation  and  circumstances  of  the  testator  does  not  eliminate 
the  equal  force  of  the  different  methods  of  distribution  made  part 
of  the  will,  and  leave  one  method  as  the  method  provided  by  the 
will,  clause  two  of  the  will  would  be  in  its  different  provisions, 
irreconcilably  in  conflict  and  void  for  uncertainty.  The  residuary 
clause  would  then  operate  on  all  the  estate,  except  that  part  of 
which  the  widow  could  not  be  deprived  by  will. 

The  result  would  be  the  same  if  the  laws  of  distribution  were 
considered  independently  of  the  conditions  in  such  laws,  and 
the  phrase  (laws  of  distribution,  etc.)  was  construed  as  applica- 
ble indifferently  to  more  than  one  of  such  laws  or  methods  of 
distribution,  unless  by  construction  or  by  competent  evidence 
it  could  be  shown  to  which  method  such  phrase  applied. 

Rules  of  construction  of  wills  and  the  competency  of  extrinsic 
evidence  in  their  interpretation  are  variously  stated,  but  for  the 
purpose  of  this  case  the  rules  laid  down  in  Worman  v.  Teagarden, 
2  0.  S.,  380,  and  Townsend  v.  TowJisend,  25  0  .S.,  477,  may  be 
adopted. 

Worma7i  v.  Teagarden,  2  0.  S.,  380.      Syllabi : 

**In  construing  a  will,  grammatical  accuracy  need  not  be  ob- 
served, and  it  should  be  read  with  a  view  to  the  situation 
and  circumstances  of  the  testator,  in  reference  to  the  subjects  of 
his  disi>ositions,  and  the  objects  of  his  bounty. 

**  With  these  collateral  aids  to  a  correct  interpretation,  the  will 
must  speak  for  itself,  and  the  intention  of  the  testator  be  gathered 
from  what  appears  on  its  face. 

**To  allow  its  language  to  be  varied  or  contradicted,  or  omis- 
sions supplied,  or  apparent  ambiguities  to  be  removed  by  parol 
evidence,  would,  in  effect,  repeal  the  law  requiring  it  to  be  in 
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writing,  and  introduce  all  the  uncertainty,  fraud  and  perjury, 
the  statute  was  designed  to  prevent. 

*'No  parti<;ular  form  of  expression  is  necessary  in  a  will,  to 
constitute  a  condition  upon  which  an  estate  created  by  it  may  be 
defeated. 

*'But  to  have  that  effect,  the  intention  must  be  clear  and  un- 
questionable; especially  where  a  pecuniary  recompense  may  be 
made,  and  the  obligations  imposed,  require  the  performance  of 
many  separate  acts  and  continuous  duties,  extending  over  a 
long  period  of  time,  and  the  non-performance  of  any  one  of 
which,  might  defeat  the  estate  after  most  of  them  had  been 
performed.  * ' 

Townsend  v.  Townsend,  25  0.  S.,  477.     Syllabi : 

*'l.  In  the  construction  of  a  will,  the  sole  purpose  of  the 
court  should  be  to  ascertain  and  carry  out  the  intention  of  the 
testator. 

**2.  Such  intention  must  be  ascertained  from  the  words  con- 
tained in  the  will. 

**3.  The  words  contained  in  the  will,  if  technical,  must  be 
taken  in  their  technical  sense,  and  if  not  technical,  in  their  ordi- 
nary sense,  unless  it  appear  from  the  context  that  they  were  used 
by  the  testator  in  some  secondary  sense. 

**4.  All  the  parts  of  the  will  must  be  construed  together,  and 
effect,  if  possible,  given  to  every  word  contained  in  it. 

*'5.  If  a  dispute  arises  as  to  the  identity  of  any  person  or 
thing  named  in  the  will,  extrinsic  facts  may  be  resorted  to,  in  so 
far  as  they  can  be  made  ancillary  to  the  right  interpretation  of 
the  testator's  words,  but  for  no  otiier  purpose." 

Amplification  o^such  rules  are  found  in  Collins  v.  Hope,  20 
Ohio,  492;  James  v.  Pruden,  14  0.  S.,  251;  Baxter  v.  Bomyer,  19 
O.  S.,  490;  JoJuison  v.  Johnson,  51  0.  S.,  446;  Robin  v.  Smith,  72 
0.  S.,  1;  Davis  v.  Boggs,  20  0.  S.,  550;  Huber  v.  Gary,  7  C.C. 
(N.S.),  609;  Clark,  Executrix,  v.  Trustee,  3  C.  C,  152;  Taylor  v. 
Taylor,  7  N.P.(N.S.),  297;  King  v.  Ackerman,  67  U.  S.,  292. 

Manifestly,  evidence  as  to  testator's  greater  regard  for  his 
brother  than  for  his  wife,  if  such  was  the  fact,  would  not  be  ma- 
terial in  determining  whether  the  phrase  **laws  of  distribution,'' 
etc.,  if  not  used  in  the  technical  sense,  had  the  secondary  mean- 
ing in  effect  claimed  in  this  case;  nor  would  such  evidence  be 
material  in  identifying  with  any  degree  of  certainty  which  of 
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the  different  methods  of  distribution  was  intended  to  be  adopted 
by  the  testator.  The  evidence  of  the  attorney  as  to  what  he  told 
the  testator  might  possibly  be  competent  and  material  in  deter- 
mining the  sense  in  which  the  phrase  was  used  by  the  testator,  if 
the  attorney  had  told  the  testator  of  only  one  of  the  methods  of 
distribution  provided  by  the  law  of  Ohio,  but  according  to  the 
attorney,  the  testator  was  fully  informed  by  him  as  to  all  of  the 
laws  of  distribution  and  the  conditions  under  which  they  operate 
in  cases  where  wives  survive  husbands  dying  intestate,  with  or 
without  children. 

Independent  of  the  conditions  in  the  laws  of  distribution  the 
will  as  a  whole  does  not  show  to  which  method  of  distribution 
reference  is  made,  if  reference  is  presumed  to  be  made  to  but 
one,  nor  does  any  of  the  evidence  offered  with  any  degree  of  cer- 
tainty remove  ambiguity  or  equivocation,  unless  that  of  the  attor- 
ney with  regard  to  the  testator's  instruction  to  him  in  the  prep- 
aration of  the  will  is  to  be  admitted  as  evidence  of  intention. 

Such  evidence  is  claimed  to  be  competent  under  Jarman's  Sev- 
enth Rule.  Such  rule  as  stated  n  Wigram  on  Extriyis^ic  Evidence, 
0 'Harass  Edition,  page  189,  is  as  follows: 


li 


Where  the  object  of  a  testator's  bounty,  or  the  subject  of 
disposition  (i.  e.,  the  person  or  thing  intended)  is  described  in 
terms  which  are  applicable  indifferently  to  more  than  one  person 
or  thing,  evidence  is  admissible  to  prove  which  of  the  persons  or 
things  so  described  was  intended  by  the  testator. ' ' 

Even  under  such  rule  the  declarations  of  the  testator  as  to  his 
intention  are  an  exception,  and  on  page  210«of  the  above  men- 
tioned work,  in  considering  the  cases  wherein  such  declarations 
have  been  admitted,  it  is  stated  that : 

**The  decisions,  then,  in  the  excepted  cases,  must,  it  is  con- 
ceived, be  considered  to  a  great  extent  as  arbitrary,  and  not  to  be 
explained  upon  any  determinate  principle.  They  appear  to  be 
decisions  in  which  the  general  principle  has  been  sacrificed  to 
meet  the  hardship  of  particular  cases.'* 

And  on  page  240,  it  is  said : 

"The  conclusion,  then,  which  these  cases  appear  to  warrant,  is, 
that  the  only  cases  in  which  eyidence  to  prove  intention  is  ad- 
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missible,  are  those  in  which  the  description  in  the  will  is  unam- 
biguous in  its  application  to  each  of  several  subjects." 

In  Wigram  on  Evidence,  Section  2471,  it  is  said: 

**  Among  the  latter  class*'  (i.  e.,  utterances  of  the  parties  show- 
ing the  sense  in  which  words  are  used)  *' there  is  one  forbidden 
variety,  namely,  expressions  of  intention  dealing  with  the  sub- 
ject of  the  document.*' 

And  in  the  same  section  referring  to  the  rule  of  exclusion  : 

*'In  its  ordinary  form  for  wills  what  it  does  is  to  exclude  the 
fact  that  the  draftsman  made  a  mistake,  i.  e.,  prevents  the  testa- 
tor's oral  or  written  instructions  or  other  expressions  of  intention 
from  being  set  up  to  overthrow  or  replace  the  words  of  the  will." 


The  attorney's  evidence  as  to  the  declarations  of  intention  by 
the  testator  only  affects  the  amount  of  property  and  the  character 
of  the  estate  given.  It  does  not  identify  any  object  or  person  or 
subject,  and  is  therefore  not  only  not  within  the  rule  relied  upon, 
but  is  within  the  express  prohibitions  given  under  the  excep- 
tions to  such  rule. 


SPECIFIC  PERFORMANCE  OF  A  CONTRACT  TO  LEASE. 

Common  Pleas  Court  of  Franklin  County. 
The  Trustee  Company  op  Columbus,  Ohio,  v.  Joseph  B. 

ZiMMER  ET  AL. 

Decided,  October,  1910. 

Specific  Performance — Equity  Jurisdiction  to  Enforce  a  Contract  of 
Lease — Nature  of  Contract  Must  he  Determined — Lack  of  Mutual- 
ity— CoTisideration — Term^  and  Conditions  not  Agreed  upon — Es- 
sentials to  Enforcement  of  Specific  Performance. 

1.  A  contract  of  lease  will  not  be  enforced,  notwithstanding  it  con- 

tains words  of  present  demise,  where  by  reason  of  its  conditional 
acceptance  its  effect  is  no  more  than  an  offer  to  lease,  and  the 
consideration  consists  only  of  the  expense  of  examination  of  the 
abstract  of  title  and  a  promise  to  pay  the  rent  stipulated,  and  the 
pleading  makes  it  evident  that  the  parties  had  not  agreed  upon  all 
the  terms  and  conditions  which  were  to  be  incorporated  in  the 
proposed  lease. 

2.  Equity  will   not  enforce   specific   performance  where  the  common 

law  remedy  for  damages  would  be,  after  performance,  the  sole 
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security   for  the   defendant   that   the   plaintiff   will   perform   his 
side  of  the  contract. 

T.  J.  Keating  and  D.  T.  Keating^  for  plaintiff. 
W.  H.  English  and  J.  M.  Howard,  contra. 

KiNKEAD,  J. 

This  cause  was  submitted  upon  a  general  demurrer  to  the  peti- 
tion. A  very  extended  and  careful  consideration  was  given  it 
before  the  decision  which  was  made  on  October  14th,  when  the 
demurrer  was  sustained  and  an  opinion  wTitten,  stating  reasons 
for  and  grounds  of  the  decision-.  Since  then  the  matter  has  been 
reargued  upon  briefs,  and  the  case  has  been  reconsidered  and 
given  more  than  ordinary  attention.  The  result  has  been  that 
the  case  can  be  more  easily  determined  and  placed  upon  much 
simpler  grounds  than  in  the  previous  opinion. 

The  action  is  brought  by  the  plaintiff  corporation  as  the  as- 
signee for  an  alleged  valuable  consideration  of  a  certain  contract 
set  fdrth  in  the  petition,  which  is  as  follows : 

*' September  22,  1909. 

**I  hereby  lease  to  David  T.  Keating,  his  heirs  and  assigns,  my 
property  at  the  southwest  corner  of  Main  and  Sixth  streets,  Co- 
lumbus, Ohio,  125  feet  on  Main  street,  west  to  the  first  alley,  and 
120  feet  south  to  the  ten  foot  alley  for  one  thousand  dollars 
($1,000.00)  per  year  for  five  years;  one  thousand  two  hundred 
and  fifty  dollars  ($1,250.00)  per  year  for  five  years;  one  thou- 
sand seven  hundred  dollars  ($1,700.00)  per  year  thereafter,  per- 
petually, payable  quarterly,  with  privilege  of  purchase  of  said 
premises  for  twenty-five  thousand  dollars  ($25,000.00)  within 
two  years,  and  for  thirty  thousand  dollars  ($30,000.(^0)  within 
seven  years. 

**J  B.  Zimmer. 

*  *  Accepted  if  title  good, 

*^ David   T.   Keating." 

The  petition  alleges,  among  other  things,  that  Keating  inves- 
tigated the  title  to  the  premises,  and  upon  finding  same  to  be 
good,  formally  notified  Zimmer  of  the  unconditional  acceptance 
of  the  contract  of  lease.  It  is  important  to  note  also  that  the 
petition  avers  that  thereafter  defendant  Zimmer  prepared  a 
formal  indenture  of  lease  for  the  premises,  incorporating  therein 
a  requirement  that  the  lessee  should  erect  a  three  or  four  story 
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building  on  the  premises  within  one  year;  that  Keating  advised 
**  Zimmer  that  he  would  consent  to  such  a  provision,  the  build- 
ing, however,  to  be  erected  in  five  years.*'  It  is  then  averred 
that  Keating  repeatedly  communicated  his  readiness  to  perform 
and  carry  out  his  part  of  said  contract  of  lease  and  he  finally 
made  formal  demand  upon  Zimmer  to  comply  with  said  contract 
without  any  modification. 

The  prayer  is  that  defendant  be  required  to  carry  out  ^^said 
contract  of  lease''  and  that  he  be  ordered  to  lease  and  convey 
said  premises  to  plaintiff  by  executing  and  delivering  to  it  a  good 
and  sufficient  indenture  of  lease  according  to  the  terms  and  con- 
ditions of  lease. 

The  question  presented  by  the  pleading  itf  whether  or  not  the 
contract  which  is  sought  to  be  enforced  is  of  the  nature  and 
character  which  a  court  of  equity  will  specifically  enforce. 
While  there  has  been  some  evident  confusion  respecting  this  sub- 
ject, the  rule  is  that  in  cases  of  appeals  to  courts  of  equity  to  en- 
force specific  performance  of  written  contracts  where  land  or 
any  estate  therein  is  the  subject-matter  of  the  agreement,  the  in- 
adequacy of  the  legal  remedy  is  well  settled,  and  the  equity  ju- 
risdiction is  firmly  established  and  is  regarded  as  exclusive. 
Pomeroy's  Equity  Jurisprudence,  Section  1402,  and  numerous 
cases. 

And  the  general  expression  of  the  rule  is  that  a  court  of  equity 
will,  as  a  matter  of  course,  grant  specific  performance  of  such 
contracts  if  they  are  valid  at  law,  fairly  entered  into,  and  upon  a 
sufficient  consideration,  and  unohjectionable  in  any  of  its  fea- 
tures, nail  V.  Warren,  9  Wis.,  908;  Fowler  v.  Fowler,  204  TU., 
82;  Marshall  v.  Keels,  227  111.,  35  (118  Am.  St.,  247) ;  TF.  Va., 
etc.,  L.  Co.  V.  Vinal,  14  W.  Va.,  637. 

Some  courts  have  expressed  the  view,  however,  that  the  rem- 
edy is  within  the  discretion  of  the  court  rather  than  as  a  matter 
of  course.  80  Am.  St.,  438 ;  Chalot  v.  Winter  Park  Co.,  34  Fla., 
258  (43  Am.  St.,  192). 

But  the  rule  properly  stated  is  that  a  court  will  as  a  matter  of 
eourse  grant  the  specific  performance  when  all  the  essential  ele- 
ments are  present  and  will  exercise  a  sound  judicial  discretion 
which  must,  of  course,  alw-ays  be  done  with  due  regard  to  the 
peculiar  facts  and  equitable  considerations  of  each  case,  guided 
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and  regulated,  as  far  as  may  be,  in  the  exercise  of  that  discretion 
by  precedent  and  established  practice.  Stiffin  v.  Shawan,  43  0. 
S.,  178. 

The  nature  or  legal  character  of  a  contract  which  is  sought  to 
be  enforced  must  always  be  first  considered  and  determined. 

On  the  first  hearing  and  in  the  decision  rendered  sustaining 
the  demurrer  previously  made,  I  was  inclined  to  the  view  that  the 
instrument  in  question  was  a  mere  option,  extended  to  Keating 
until  he  should  have  an  opportunity  to  examine  the  title  to  the 
the  property  and  to  communicate  his  final  acceptance  of  it  to 
Zimmer.  That  inference  may  be  justly  drawn  from  the  condi- 
tional acceptance  made  by  Keating.  I  was  of  the  opinion  that 
notwithstanding  the  contract  contained  words  of  present  demise, 
still  its  effect  could  be  no  more  than  a  mere  offer  because  of  the 
conditional  acceptance.  This  theory  of  the  contract  finds  strong 
support  in  Crandall  v.  Willig,  166  111.,  233,  where  a  formal  con- 
tract containing  much  more  fully  the  terms  and  conditions  than 
the  one  here  was  made  between  husband  and  wife  on  the  one 
part  as  vendors  and  Willig  as  the  proposed  purchaser,  and  was 
signed  by  all  three.  The  court  treated  it  as  an  option.  Barnes 
V.  Ludington,  51  111.  App.,  90,  is  another  case  of  similar  im- 
port. 

In  the  former  decision  and  opinion  the  law  governing  the  en- 
forcibility  of  options  of  real  estate  was  discussed.  Such  options 
when  the  essential  elements  are  present,  whether  they  are  for 
the  fee  or  the  leasehold,  will  be  specifically  enforced  upon  an  ac- 
ceptance of  the  terms  of  the  contract  and  tender  of  the  price  as 
readily  as  any  other  class  of  contracts.  Ross  v.  Parks,  93  Ala., 
158.(30  Am.  St.  Rep.,  47),  and  an  excellent  discussion  in  a  note 
in  118  Am.  St.,  592. 

One  of  the  reasons  stated  in  the  previous  opinion  why  the  con- 
tract in  this  case  should  not  be  specifically  enforced  was  that  I 
was  of  the  opinion  that  it  was  not  supported  by  a  valuable  Or  suflB- 
cient  consideration  required  by  the  rules  of  equity  governing  this 
remedy.  Cases  are  uniform  in  holding  that  the  complainant  in 
such  cases  must  show  that  the  contract  was  founded  on  a  suffi- 
ciently fair  consideration.  Crandall  v.  Willig,  166  111.,  233; 
Davis  V.  Petty,  143  JMo.,  374;  Grayiill  v.  Brough,  89  Va.,  895 
(37  Am.  St.,  894) ;  21  L.  R.  A.,  133;  Hawralty  v.  Wa/rren,  18  N. 
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J.  Eq.,  124  (90  Am.  Dec,  614) ;  Jenkins  v.  Locke,  3  App.  Cs.  (D. 
C),  485;  Peacock  v.  Deiveese,  37  Ga.,  570. 

Equity  will  never  enforce  an  executory  contract  unless  there 
is  an  actual  valuable  consideration.  3  Pomeroy's  Eq.,  Section 
1293;  GrayUll  v.  Brugh,  89  Va.,  895  (37  Am.  St.,  894). 

In  the  case  just  cited  the  contract  was  to  convey  land  where 
the  consideration  was  simply  $1,  but  nothing  in  fact  was  ever 
paid,  and  the  court  held  it  to  be  a  mere  naked  option  to  buy 
lands.  Crandall  v.  Willig,  166  111.,  233,  is  another  illustration 
where  the  court  did  not  consider  the  nominal  consideration  of  $1 
as  a  sufficiently  fair  consideration  within  the  rules,  and  holding 
that  equity  w^ill  inquire  into  the  real  consideration  of  a  contract 
without  regard  to  the  amount  expressed. 

The  principle  I  had  in  mind  furnishing  the  lack  of  a  suf- 
ficient consideration  as  a  reason  for  the  decision  was  that  if  this 
paper  was  to  be  considered  as  an  agreement  to  execute  and  de- 
liver to  Keating  an  indenture  for  a  permanent  leasehold,  that 
the  paper  itself  in  order  to  appeal  to  a  court  of  equity  ought  to 
be  based  upon  an  adequate  and  sufficiently  fair  consideration. 
It  does  not  seem  that  the  promise  made  by  Keating  to  pay  the 
rent  stipulated  in  the  instrument  nor  the  trouble  and  expense  in- 
volved in  examining  the  abstract  of  title  was  of  the  character  or 
quality  of  adequate  consideration  required  by  the  rules  of  equity. 
An  examination  of  all  the  option  contracts  which  courts  of  equity 
have  enforced  will  disclose  that  there  was  always  a  valuable  con- 
sideration for  the  option  itself  as  distinguished  from  the  future 
contract  of  conveyance  to  be  made.  See  118  Am.  St.,  592,  597, 
note. 

I  am  of  the  opinion  now,  however,  that  the  questions  involved 
may  be  readily  determined  without  regard  to  the  question  of  con- 
sideration by  considering  the  nature  of  the  instrument  set  forth 
in  the  petition.  Courts  have  been  frequently  called  upon  to 
determine  whether  an  agreement  such  as  the  one  in  question  is 
to  be  regarded  as  a  present  lease  or  merely  an  agreement  to  make 
one.  The  distinction  is  very  important.  Concerning  this  point, 
it  is  stated  in  one  authority : 

**In  determining  whether  an  instrument  is  a  present  demise  or 
merely  an  agreement  to  lease,  the  controlling  consideration  is  the 
intention  of  the  parties  to  be  gathered  from  the  whole  instru- 
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ment.  Strong  circumstances  of  inconvenience  apparent  on  the 
face  of  the  instrument  if  it  should  be  construed  as  a  lease,  indi- 
cate the  intention  of  the  parties  that  it  should  be  an  agreement 
to  lease  only.*'     18  Am.  &  Eng.  Encyc,  599. 

Where  the  instrument  does  not  contain  words  of  present  de- 
mise, but  its  effect  is  to  provide  for  a  future  lease,  its  nature  as  a 
contract  for  a  lease  is  easily  determined.  On  the  other  hand, 
where  present  words  of  present  demise  are  used,  it  will  be  con- 
strued as  a  lease. 

Looking  at  the  face  of  the  contract  described  in  the  petition, 
it  will  be  noticed  that  it  contains  present  words  of  demise,  "I 
hereby  lease  to  David  T.  Keating,  his  heirs  and  assigns,  my  prop- 
erty,*' etc.  If  it  is  to  be  regarded  as  an  attempt  to  make  a  lease, 
of  course  it  is  null  and  void  under  the  statute  of  frauds,  because 
it  is  not  executed  in  conformity  thereto.  The  fact  that  the  cir- 
cumstances surrounding  this  case  make  it  apparent  that  the  par- 
ties intended,  though  they  did  not  specifically  so  provide,to  enter 
into  a  contract  for  the  making  of  a  future  lease ;  the  fact  that  the 
plaintiff,  after  setting  forth  a  copy  of  the  contract,  avers  that 
Zimmer  afterwards  prepared  a  form  of  lease  which  contained  ad- 
ditional provisions,  shows  conclusively  that  it  was  the  intention  of 
the  parties  to  execute  a  future  lease,  and  the  pleading  also 
shows  that  the  parties  had  not  agreed  upon  all  of  the  terms  and 
conditions  which  were  to  be  incorporated  into  the  proposed  lease 
or  indenture.  One  of  the  prerequisites  of  an  instrument  to  war- 
rant its  enforcement  is,  that  the  contract  must  be,  in  its  nature 
and  circumstances,  unobjectionable  in  any  of  its  features.  The 
contract  in  question  falls  short  of  this  requirement,  because  it  is 
Fcadily  apparent  to  any  one  that  it  does  not  contain  any  of  the 
usual  and  ordinary  terms  and  conditions  which  an  indenture  of 
the  character  of  a  conveyance  of  a  permanent  leasehold  usually 
does  and  should  contain.  There  is  no  agreement  whatever  as  to 
what  use  shall  be  made  of  this  property,  whether  there  is  to  be 
built  upon  it  a  three  or  four  story  building,  or  any  building ;  or 
what  shall  be  done  with  reference  to  the  payment  of  taxes,  street 
assessments  or  other  liabilities  arising  under  liquor  laws;  or  what 
shall  be  done  with  reference  to  insurance  and  rebuilding  in  case 
of  fire ;  nor  what  shall  be  the  result  in  the  case  of  non-payment 
of  rent,  and  the  like.     Because  of  the  lack  of  all  these  essential 
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matters,  it  would  be  presumptions  for  a  court  of  equity  to  under- 
take to  enforce  a  contract  such  as  is  described  in  the  pleading. 
Indeed,  a  court  of  equity  would  have  to  make  a  contract  for 
the  parties,  which  it  can  not  do.  The  rule  of  law  is,  that  though 
the  parties  expressly  agree  to  make  or  take  a  lease,  the  contract 
is  not  binding  if  the  terms  of  the  lease  are  left  indefinite  and 
undetermined.     18  Am.  &  Eng.  Encyc,  597-8. 

Barnes  v.  Ltidington,  51  Mo.  App.,  90,  supports  this  view  taken 
by  the  court.  In  that  case  a  contract  had  been  entered  into  for  a 
perpetual  leasehold  and  though  there  were  quite  a  number  of 
provisions  in  the  agreement,  there  was  still  some  lan certainty  in 
reference  to  some  material  provision.     The  court  held : 

**That  to  enable  a  court  to  enforce  the  specific  performance, 
the  contract  must  be  certain  in  ^11  its  material  provisions.  The 
court  can  not  make  a  contract  for  the  parties ;  that  must  be  done 
by  the  parties  themselves ;  and  if  they  have  failed  to  do  so  in  any 
material  respects,  the  court  can  not  supply  for  them  what  they 
have  left  unprovided  for." 

See  also  Lowe  v.  Pamierton,  10  Misc.,  362. 

It  is  also  held  in  Sourwine  v.  Sourivine,  10  Hun.,  432 : 

*  *  That  there  was  no  agreement  to  give  a  lease  if  there  was  any 
essential  matters  affecting  the  rights  of  the  parties  left  open  for 
further  consideration." 

This  principle  applies  with  controlling  force  to  the  instrument 
declared  upon  in  this  case  and  to  the  facts  as  they  appear  in  the 
petition. 

One  other  matter  to  which  the  attention  of  counsel  may  be  di- 
rected, is  that  there  has  not  been  mutuality  of  minds  in  the  con- 
tract. The  acceptance  by  Keating,  wa«  conditional,  which  was 
not  agreed  to  by  Zimmer,  that  is,  Zimmer  did  not  agree  to  give 
a  good  title,  although  it  may  be  true  that  upon  discovering  that 
the  title  was  good  and  Keating  communicating  his  acceptance  of 
the  contract  to  Zimmer,  there  being  no  other  objections,  would 
complete  the  same. 

In  the  previous  opinion  prepared  in  this  case  the  question  of 
mutuality  of  remedy  was  mentioned.  While  I  think  the  case 
can  be  decided  on  other  grounds,  viz.:  the  lack  of  essential  re- 
quirements in  the  contract,  I  have  given  this  question  much  con- 
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sideration.  There  is  a  lack  of  appreciation  and  interpretation 
of  the  rule  governing  the  matter.  Many  decisions  have  been 
rendered  where  the  opinions  show  a  lack  of  understanding  of 
it.  I  undertake  to  state  what  appears  from  discussions  of  com- 
petent men  upon  the  subject  to  be  the  proper  rule  applying 
to  this  phase  of  the  remedy,  in  order  to  demonstrate  the 
injustice  of  enforcing  a  contract  for  an  indenture  for  a  per- 
petual leasehold  where  the  essential  terras  and  conditions  have 
not  been  fully  agreed  upon.  There  have  been  varied  expressions 
of  opinion  with  reference  to  whether  the  mutuality  of  remedies 
which  is  considered  as  a  prerequisite  to  a  specific  performance  of 
a  contract  shall  exist  at  the  time  of  the  making  of  the  contract,  or 
as  of  the  time  when  the  remedy  is  sought.  The  fundamental 
principle  underlying  the  rule  is  that  a  court  will  not  undertake 
to  do  equity  in  favor  of  the  plaintiff  when  by  the  decree  ren- 
dered in  such  case,  it  will  be  doing  an  injury  to  the  other  party. 
In  other  words,  the  court  must  do  equity  to  both  parties  by  what- 
ever decree  it  renders. 

Professor  John  Barr  Ames,  a  legal  scholar  of  the  highest 
ability,  with  his  characteristic  penetration  and  clearness,  has,  in 
his  discussion  of  cases,  formulated  a  rule  which  will  be  directly 
stated;  his  discussion  demonstrates  the  necessity  of  revising  the 
common  form  of  stating  the  principle  of  mutuality  and  the  pro- 
priety of  adopting  a  form  which  he  suggests  as  follows? 

**  Equity  will  not  compel  specific  performance  by  a  defendant, 
if,  after  performance,  the  common  law  remedy  of  damages  would 
be  his  sole  security  for  the  performance  of  the  plaintiff's  side  of 
the  contract."     1  Columbia  Law  Review ,  pp.  1  to  12. 

The  remedy  which  a  defendant  may  have  in  the  case  of  a  suit 
for  the  specific  performance  of  a  contract  for  the  purchase  of 
land  is  set  forth  in  Freeman  v.  Paulson,  87  Am.  St.,  438,  Jag- 
gard,  J.,  states  that  the  rule  of  the  nuitual  remedy,  which  the  ven- 
dor has  in  case  the  vendee  does  not  complete  the  purchase,  is  to 
sue  in  equity  for  specific  performance  and  divest  the  vendee  of 
his  equitable  claim  under  the  contract  by  a  judicial  sale,  apply- 
ing the  proceeds  derived  therefrom  to  the  payment  of  the  pur- 
chase price  or  the  value  of  the  property.  If  this  is  to  be  the 
roundabout  reasoning  in  support  of  the  rule,  it  is  no  wonder 
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that  such  an  eminent  scholar  as  Professor  Langdell  should  state 
that  **The  rule  of  mutuality  of  remedy  is  obscure  in  principle 
and  in  extent  artificial,  and  difficult  to  understand  and  to  re- 
member.'' It  is  no  wonder,  too,  that  many  of  the  modern 
decisions  have  piled  up  so  JURuy  exceptions  to  the  rule  of  mu- 
tuality that  it  has  become  almost  useless.  There  is,  however, 
much  merit  in  the  rule,  as  stated  by  Professor  Ames.  If  a  court 
of  equity  is  about  to  enforce  the  specific  performance  of  a  con- 
tract, for  example,  for  a  perpetual  leasehold,  it  must  naturally 
consider  what  remedy  the  defendant  would  have  in  case  the  lessee, 
who  secures  the  lease  by  order  of  the  court,  should  fail  to  carry 
out  his  contract  with  the  lessor.  In  the  latest  edition  of  Pom- 
eroy's  Equity  Jurisprudence,  at  Section  762,  it  is  suggested  that 
a  rule  which  it  is  thought  meets  the  cases  generally  is  as  follows: 

**If,  at  the  time  of  the  filing  of  the  bill  in  equity,  the  contract 
being  executory  on  both  sides,  the  defendant  himself  free  from 
fraud  or  other  personal  bar,  could  not  have  the  remedy  of  specific 
performance  against  the  plaintiff,  then  the  contract  is  so  far  lack- 
ing in  mutuality  that  equity  will  not  compel  the  defendant  to 
perform  but  will  leave  the  plaintiff  to  his  remedy  at  law,"  citing, 
Burdine  v.  Burdine,  98  Va.,  515  (Am.  St.,  741). 

The  theory  is  that  of  equity  is  to  compel  the  defendant,  say 
in  the  case  at  bar,  to  execute  and  deliver  the  indenture 
conveying  to  plaintiff  the  leasehold  for  ninety-nine  years,  the 
defendant  in  turn,  after  having,  in  compliance  with  the  order  of 
the  court,  conveyed  the  leasehold,  would  be  bound  to  pursue  a 
remedy  at  law  only,  then  equity  will  refuse  to  lend  its  aid  to 
such  an  unequal  result.     6  Pomeroy's  Equity,  Section  769. 

If  the  Minnesota  court  is  right  in  the  remedy  which  a  vendor 
of  real  estate  has,  then  he  can  only  have  the  property  sold  and 
the  proceeds  applied  to  the  payment  of  the  purchase  money 
which  the  vendee  agreed  to  pay  him.  This  was  the  conclusion 
of  the  court  in  Freeman  v.  Paulson,  107  Minn.,  64  (131  Am.  St., 
438),  which  was  based  upon  the  theory  that  the  contract  of  pur- 
chase gave  the  vendee  an  equitable  title  to  the  land,  which  could 
only  be  disposed  of  by  this  remedy,  and  not  by  an  action  at  law, 
the  decree  in  such  case  cancelling  the  contract.  If  a  vendee  has 
to  pursue  such  a  course,  submit  to  the  sale  of  the  property  which 
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he  promised  to  sell  at  a  certain  price,  the  legal  title  of  which 
still  remains  in  himself,  and  the  livelihood  of  its  being  sold  at  a 
sacrifice  and  at  a  less  price  than  it  was  contracted  to  be  sold  for, 
there  does  not  seem  to  be  much  equity  in  such  a  remedy  with  such 
probable  consequences,  and  it  is  not  surprising  that  the  rule  has 
not  been  applied  in  many  cases. 

I  believe  the  true  rule  to  be  that  which  was  formulated  by  Pro- 
fessor Ames,  and  that  the  court,  for  example,  must  when  it  is 
asked  to  decree  specific  performance  by  the  vendee  or  less<io,  con- 
sider what  remedy  the  vendor  or  lessee  will  have  in  case  the 
vendee  or  lessee  fails  to  perform  his  part  of  the  contract  which 
the  court  compels  the  defendant  to  make. 

Suppose  the  court  would  undertake  to  compel  the  defendant 
Zimmer  to  execute  an  Indenture  for  a  perpetual  leasehold? 
What  remedy  would  he  have  in  case  the  plaintiff  failed  to  carry 
out  his  part  of  the  contract?  The  proposition,  however,  is  too  un- 
reasonable to  pursue  further  for  the  reason  that  the  court  would 
have  to  make  a  contract  for  the  parties,  or  it  would  have  to  force 
the  parties  to  make  a  contract  which  would  be  agreed  upon  sub- 
sequent to  the  decree  in  order  to  do  equity,  and  this  of  course, 
can  not  be  done.  It  is  common  knowledge  that  all  perpetual 
leaseholds  as  they  are  now  executed  provide  what  rights  the 
lessor  will  have  upon  a  failure  of  the  leassee  or  his  assigns  to 
carry  out  the  contract,  and  these  terms  and  conditions  will  sug- 
gest the  remedy. 

If  the  court  would  undertake  to  enforce  the  specific  perform- 
ance of  the  contract  as  it  now  stands  in  the  petition,  the  de- 
fendant would  have  no  remedy,  excepting  a  legal  one,  against 
the  plaintiff.  The  failure  of  the  contract  to  embrace  and  pro- 
vide the  terms  and  conditions  which  such  contracts  usually  con- 
tain and  should  contain,  completely  demonstrates  that  it  lacks 
the  usual  essentials  required  of  such  contracts  and  renders  it 
impossible  for  a  court  of  equity  to  enforce  its  specific  perform- 
ance. 

The  judgment  of  the  court  is  that  the  demurrer  to  the  petition 
is  sustained,  and  the  action  will  be  dismissed,  unless  the  plaintiff 
can  amend  his  petition  so  as  to  show  that  he  is  entitled  to  some 
legal  relief. 
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DISCLOSURE  OF  SECRET  MECHANICAL  IDEAS. 

Common  Pleas  Court  of  Montgomery  County. 

The  National  Cash  Register  Company  v.  Carl  Heyne,  the 
American  Cash  Register  Company,  the  Saxe  Register 
Company,  the  National  Cash  Register  Users  Protec- 
tive Association,  Elbert  C.  Morton  and  Julius  V. 
Jones,  as   Notary   Public   in   and  for 
Montgomery  County,  Ohio. 

Decided.  November  23,  1910. 

Trade  Secrets  and  the  Disclosure  of — Injunction  Against — Unlawful 
Coml>inations  for  the  Injury  of  an  Established  Business — Quo  War- 
ranto Suits  Brought  in  Furtherance  of.  May  he  Enjoined — Inter- 
ference With  the  Taking  of  Depositions  by  Authority  of  a  Court  of 
a  Sister  State — Extent  to  Which  Injunction  Will  Lie. 

1.  Injunction  will  Lie  against  the  disclosure  or  the  using  of  confidential 

information  or  trade  secrets,  or  the  combining  with  others  for  the 
purpose  of  injuring  an  established  business. 

2.  Injunction  will  lie  against  the  institution  of  suits  in  qtu)  warranto 

and  the  employing  of  counsel  to  prosecute  such  suits,  in  further- 
ance of  an  unlawful  combination  promoted  by  competitors  for  the 
purpose  of  injuring  the  business  of  the  defendant  in  such  quo  war- 
ranto suits. 

3.  Inasmuch  as  the  taking  of  depositions  is  an  incident  to  and  a  part 

of  the  proceedings  in  any  cause  in  which  they  are  to  be  used,  a  re- 
straining order  can  not  be  made  to  extend  to  a  notary  taking  such 
depositions  for  use  in  the  courts  of  a  sister  state. 

4.  Whether  a  notary  taking  depositions  for  use  in  a  court  of  a  sister 

state  is  disqualified  therefor  by  reason  of  interest  or  bias  is  a 
question  for  determination  in  the  court  in  which  it  is  proposed  the 
depositions  shall  be  used. 

Petition. 

Said  the  National  Cash  Register  Company,  plaintiff,  avers 
that  it  is  and  has  long  been  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Ohio,  for  the  purpose  of  de- 
vising, improving,  manufacturin^i^  and  selling  ca^b  registers  and 
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registering  mechanisms  of  all  sorts,  and  devices  for  accounting 
for  monetary'  transactions;  also  machinery  and  tools  for  the 
construction  of  any  of  these  devices  or  parts  thereof ;  having  its 
principal  offices  and  factories  at  the  city  of  Dayton,  in  said 
county;  and  for  convenience  and  economy,  and  to  receive  and 
maintain  due  patent  protection,  having  some  of  its  factories  else- 
where;  and  in  Canada,  and  in  Germany  and  Great  Britan. 

That  a  corporation  of  the  same  name,  organized  under  the  laws 
of  Ohio,  in  substance  carried  on  plaintiff's  business  at  an  earlier 
date,  which  corporation  duly  sold  and  transferred  all  its  rights, 
property,  letters  patenti  business  and  equities  to  National  Cash 
Register  Company,  a  corporation  of  the  state  of  New  Jersey, 
which  latter  assumed  all  said  vendor's  contract  obligations;  and 
said  New  Jersey  corporation,  after  carrying  on  said  business  for 
a  time,  duly  sold  and  transferred  the  same  and  all  its  rights, 
property,  letters  patent  and  equities  to  plaintiff,  when  plaintiff 
assumed  all  its  contract  obligations. 

Plaintiff  says  that  at  the  time  of  said  respective  transfers,  most 
of  the  ofBcers,  experts  and  employes  of  said  vendor  companies 
continued  and  remained  in  the  management  and  employ  of  said 
vendee  corporations;  and  among  others,  said  Heyne  was  from 
about  1902  continued  in  the  confidences  of  said  companies,  and 
so  in  the  employ  of  the  National  Cash  Register  Company,  plaint- 
iff, as  hereinafter  stated. 

Plaintiff  says  said  Heyne  was  by  its  said  vendor  company,  being 
said  New  Jersey  corporation,  placed  in  its  employ  as  member  of 
its  inventions  committee  in  July,  1902 ;  and  was  by  the  board  of 
directors  of  said  vendor  company,  being  said  New  Jersey  cor- 
poration, made  supervisor  of  its  patent  department  and  also  was 
made  supervisor  of  its  competition  department  affairs,  May  19, 
1903 ;  and  was  by  said  plaintiff  made  manager  of  inventions  of 
its  business  and  mechanisms,  in  June,  1906;  and  a  member  of 
its  future  demands  and  improvements  conmiittee;  and  so  con- 
tinued substantially,  though  with  some  changes  of  names,  but 
not  of  duties;  and  was  so  placed  and  so  served  where  he  was 
by  plaintiff  informed  about  much  of  the  inventions,  plans  and 
business  secrets  of  plaintiff's  said  business,  all  in  a  confidential 
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way ;  and  said  Heyne  so  continued  until  employment  by  plaintiff 
ended  as  hereinafter  stated. 

Said  the  National  Cash  Register  Company,  plaintiff,  avers : 

That  it  and  its  vendor  companies,  by  invention,  expenditure, 
and  enterprise,  developed  the  cash  register  mechanisms  and 
brought  about  their  first  use  and  afterwards  their  general  use  as 
a  practicable  business  utility,  first  in  Ohio,  then  throughout  the 
United  States,  and  finally  throughout  the  world;  and  in  so 
doing,  and  improving  the  same,  with  registering  mechanisms  of 
all  sorts,  and  devices  for  accounting  for  monetary  transactions, 
and  in  planning  and  perfecting  mechanisms  and  devices  for 
said  and  kindred  purposes,  and  especially  in  planning  and  per- 
fecting different  kinds  and  styles  of  such  registers,  adapted  to 
different  businesses  and  uses,  and  currencies  in  foreign  countries, 
have  expended  several  millions  of  dollars  and  spent  over  twenty- 
five  years  of  time;  and  now  employ  at  Dayton,  Ohio,  over  five 
thousand  of  skilled  workmen  in  plaintiff's  factories;  and  many 
more  in  other  countries,  and  many  hundreds  of  sales  ofiicers 
and  salesmen  here  and  abroad,  so  that  plaintiff  now  has  its  said 
product  on  profitable  sale  in  every  civilized  country  and  in 
nearly  every  city  in  the  world. 

Plaintiff  says  that  in  so  doing,  it  has  been  and  is  lawfully  and 
justly  carrying  on  a  large  and  important  industry  which  is  sought 
and  is  liable  to  be  unlawfully  and  irreparably  damaged  by  the 
wrongs  hereinafter  set  forth. 

Plaintiff  has  in  process  of  construction,  at  great  expense  to  it 
and  at  a  cost  to  it  of  many  thousands  of  dollars,  at  various  stages 
of  invention  now  in  progress,  and  in  large  part  nearly  completed, 
improved  registers,  mechanisms  and  devices  useful  in  its  said 
business,  which  will  justly  and  lawfully  and  greatly  increase 
its  revenue,  unless  confidential  information  relating  thereto  is 
unlawfully  disclosed  to  competitors  as  hereinafter  set  forth. 

That  its  said  business  depends  in  largest  part,  upon  the  protec- 
tion lawfully  afforded  plaintiff  by  letters  patent  of  the  United 
States  and  of  many  foreign  countries,  covering  inventions  relating 
to  its  said  registering  mechanisms  of  all  sorts  and  devices  for  ac- 
counting for  monetary  transactions;    and  depends  upon  the 
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further  improvement  and  diversity  thereof  to  meet  a  great  variety 
of  businesses  and  currencies  in  this  and  foreign  countries;  more 
than  a  thousand  of  which  letters  patent  have  been,  by  the 
United  States  or  foreign  countries  duly  granted  to  said  plaintiff, 
or  to  its  said  vendor  companies,  or  others,  and  are  now  owned  by 
plaintiff  at  a  very  large  expense  to  plaintiff,  including  experi- 
menting preliminary  therefor.  Said  principal  foreign  patents 
are  from  England,  Germany.  Austria,  France  and  Canada. 
Plaintiff's  said  business  and  product  is  covered  in  part  by  letters 
patent  in  about  fifteen  foreign  countries,  and  plaintiff  has  pend- 
ing applications  for  letters  patent  in  nearly  all  of  said  countries 
specifically  mentioned.  Plaintiff  also  has  many  applications  for 
letters  patent  now  pending  in  the  United  States.  Said  patents 
now  issued  to  and  owned  by  plaintiff  cover  a  great  many  and  a 
wide  variety  of  separate  claims;  and  there  are  many  claims 
involved  in  said  applications  now  pending  for  letters  patent, 
which  should  be  issued  to  plaintiff. 

Plaintiff  avers  that  the  continued  prosperity  and  profit  of  said 
business  can  only  be  maintained  and  further  extended  by  gather- 
ing data  and  reports  of  a  confidential  nature,  through  the  plaint- 
iff's agents  and  otherwise,  of  what  its  said  mechanisms  and  de- 
vices do  or  fail  to  do  in  users'  hands,  and  of  the  reasons  why,  and 
of  what  customers'  interests  and  demands  will  in  the  future 
further  require;  and  of  what  mechanical  and  other  improve- 
ments can  be  invented  and  devised  to  perfect,  simplify,  and 
enlarge  the  utility  of  plaintiff's  product  and  output;  and  by 
classifying  and  studying  such  information  by  said  committees 
and  other  departments  of  plaintiff's  organization,  or  by  sugges- 
tion then  or  otherwise  confidentally  made,  and  submitting  the 
same  to  expert  inventors  and  workmen  and  others  in  plaintiff's 
employ;  and  by  costly  experimenting  at  plaintiff's  expense,  to 
the  end  that  such  improvements  and  extensions  of  plaintiff's  pro- 
duct may  be  successfully  made  and  kept  secret  until  duly  pro- 
tected by  letters  patent  at  home  and  abroad.  Some  of  said  sug- 
gestions and  improvements  and  devices  can,  and  some  can  not 
be  protected  by  letters  patent,  but  in  such  cases  can  be  kept  secret 
and  confidential,  and  used  to  great  advantage  in  the  proper  and 
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lawful  betterment  and  protection  of  plaintiff's  business.  All  of 
said  matters  are  lawfully  and  properly  of  a  confidental  nature,  as 
said  defendants  well  know,  and  as  said  Heyne  when  in  plaintiff's 
employ  and  since,  always  did  well  know. 

Plaintiff  says  that  from  about  June,  1906,  until  he  went  abroad, 
about  March,  1907,  while  in  the  employ  of  plaintiff  as  manager 
of  inventions,  and  afterwards  by  correspondence  and  otherwise, 
and  often  long  prior  thereto,  said  Heyne  had  entrusted  to  him 
by  plaintiff,  and  acquired  by  reason  of  his  said  employment  by 
it,  knowledge  of  much  that  was  going  on  in  the  experimental  and 
other  departments  of  said  plaintiff;  and  during  said  time,  while 
a  member  of  its  future  demands  and  improvements  committee, 
said  Heyne  acquired  knowledge  of  many  of  its  contemplated  im- 
provements and  inventions,  and  confidental  plans  for  placing 
the  same  on  the  market  and  protecting  the  same  by  letters 
patent;  and  also  as  to  what  was  and  is  proposed  to  be  done, 
and  what  was  and  was  not  tried  out  and  found  to  be  practicable 
or  impracticable,  by  the  costly  construction  of  models  at  plaint- 
iff's expense,  or  of  that  of  its  said  vendor  companies;  and  was 
so  informed  of  the  advisability  of  placing  experimental  machines 
in  use,  and  of  what  inventions  said  plaintiff  desired  to  proceed 
with ;  and  of  much  of  their  confidential  matter  as  to  suggestions 
and  improvements  known  to  said  committees,  or  either  of  them, 
or  to  said  company  otherwise. 

As  manager  of  inventions  during  said  time,  said  Heyne  had 
in  part  direct  supervision  of  plaintiff's  five  experimental  depart- 
ments, and  in  part  directed  much  and  an  essential  portion  of  the 
work  that  was  placed  and  carried  on  in  said  departments. 

Plaintiff  says  said  number  of  men  in  said  several  experimental 
departments  change  from  time  to  time,  but  there  were  approxi- 
mately one  hundred  skilled  workmen  so  employed  at  great  ex- 
pense to  plaintiff  under  said  Heyne 's  direction. 

Plaintiff  says,  in  its  said  business,  it  expended  during  the  years 
of  1906  and  1907,  and  since,  more  than  ten  thousand  dollars  per 
month  for  the  purpose  of  invention,  and  in  larger  part  for  ex- 
perimenting thereon,  and  for  letters  patent  covering  the  same. 
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Plaintiff  says  said  Heyne  was  appointed  by  said  plaintiff  to 
said  positions  and  confidental  work,  not  because  of  his  ex- 
perience or  skill  in  mechanical  questions,  nor  for  his  judgment 
in  making  decisions  thereon;  but  for  the  purpose  of  getting 
information  from  others,  and  was  instructed  and  accustomed  to 
report  thereon  direct  to  said  plaintiff,  in  part  for  the  purpose  of 
preventing  the  disclosure  of  such  information  to  others. 

Plaintiff  says  said  defendant  Heyne  was,  during 'all  said  time, 
by  said  company  at  times  specially  informed  of  its  confidental 
matters  in  the  legal  and  other  departments  of  said  company,  and 
had  in  part  the  immediate  control  and  direction  thereof,  largely 
for  the  purpose  of  keeping  and  preventing  disclosure  of  said 
confidences  relating  to  its  lawful  business  and  to  matters  other 
than  invention,  and  in  such  employment  was  at  certain  times 
specially  and  confidentially  informed  of  much  relating  to  its  con- 
tracts, its  evidence,  and  its  transactions  of  a  confidential  nature 
about  many  legitimate  and  important  things  in  its  business. 

That  said  plaintiff  in  March,  1907,  directed  said  Heyne  to 
specially  inform  himself  by  conference  with  plaintiff's  inven- 
tors and  experimenters  and  patent  experts,  about  plaintiff's 
needs  and  inventions,  present  and  prospective,  on  divers  ma- 
chines and  mechanical  and  other  improvements,  in  use  or  de- 
signed to  meet  or  forestall  unfair  competition  abroad,  par- 
ticularly in  Germany,  where  plaintiff's  registers  were  then  being 
infringed  as  plaintiff  was  advised.  That  said  Heyne  did  so; 
and  to  that  end  secured  from  his  subordinates  and  others  of 
plaintiff's  employes,  valuable  photographs,  drawings,  parts,  of- 
ficial reports,  designs,  and  data,  all  of  a  secret  and  confidential 
nature,  of  great  value  in  relation  to  such  matters  and  to  plaint- 
iff's business;  which  said  Heyne,  in  part,  wrongfully  retains,  and 
for  pay  has  in  part  disclosed  and  is  likely  to  further  disclose  to 
plaintiff's  competitors  and  to  his  present  employers  and  to  said 
defendants  in  combination  with  him  and  to  others  in  their  in- 
terest, to  plaintiff's  irreparable  injury.  With  said  material  and 
information  in  hand  said  Heyne  was  by  said  plaintiff's  direction 
sent  to  Germany,  and  was  by  said  plaintiff  about  to  be  placed 
in  charge  of  much  of  plaintiff's  business  abroad,  when  plaintiff 
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having  reason  to  no  longer  trust  said  Heyne  with  such  work, 
ordered  him  home ;  where  early  in  September,  1907,  his  employ- 
ment by  plaintiflF,  by  mutual  agreement,  terminated,  except  for  a 
further  payment  of  about  three  thousand  dollars  then  or  there- 
after made  as  a  bonus  to  him  to  prevent  improper  disclosures 
by  him,  and  for  good  will  thereafter,  which  said  money  in 
monthly  salary  payments  was,  by  mutual  agreement,  paid  him  by 
said  plaintiff  up  to  December  1,  1907.  Said  Heyne  had  been 
paid  by  plaintiff  theretofore  a  very  large  salary,  to- wit:  the 
siun  of  one  thousand  dollars  per  month,  by  reason  in  large  part 
of  the  important  and  confidential  nature  of  the  information  and 
secrets  entrusted  to  him. 

During  the  last  year  of  said  Heyne 's  employment  and  pre- 
viously, he  was  accustomed  to  meet  from  time  to  time  with 
plaintiff's  patent  counsel  and  patent  experts  and  others,  and 
confer  with  and  be  informed  by  them  of  new  machines  and  im- 
provements, contemplated  and  soon  to  be  gotten  out,  and  about 
procuring  patents  for  the  same  at  home  and  abroad;  and  was 
also  confidentially  informed  of  much  about  its  patent  litigation 
and  other  affairs  connected  with  its  patent  rights. 

Plaintiff  says  it  was  always  the  order  of  said  vendor  companies 
and  of  itself  that  all  matters  above  named  be  kept  confidential, 
which  orders  were  known  and  generally  observed  by  the  officers 
and  employes  of  each,  especially  by  said  Heyne,  who  both  duly 
gave  and  received  such  orders;  and  orders  to  this  end,  of  said 
vendor  companies,  remained  the  orders  of  said  vendee  companies 
and  of  plaintiff. 

The  defendant,  the  American  Cash  Register  Company,  is  a 
corporation  organized  and  existing  under  the  laws  of  Ohio,  with 
its  principal  place  of  business  at  Columbus  in  said  state.  Said 
defendant  is  and  since  about  February  12,  1908,  has  been  en- 
gaged in  the  manufacture  and  sale  of  cash  registers,  and  is  a  com- 
petitor of  the  plaintiff  therein  in  the  states  of  Ohio  and  Michi- 
gan and  elsewhere.  The  principal  part  of  the  business  of  said 
defendant  consists  in  the  manufacture  of  a  register  now  called 
the  ** American''  cash  register  and  sometimes  called  the  **Saxe" 
cash  register,  formerly  known  as  **Hallwood"  cash  register;  said 
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defendant  being  practically  by  a  series  of  contracts,  reorganiza- 
tions or  purchases,  the  successor  of  the  Hallwood  Cash  Register 
Company,  which  first  embarked  in  the  said  cash  register  busi- 
ness about  the  year  1894. 

At  the  time  of  its  organization  and  since,  the  foregoing  facts 
were  known  to  said  American  company ;  and  to  said  Morton,  its 
vice-president;  and  said  facts  and  such  knowledge  of  them  were 
largely  instrumental  in  bringing  about  said  Heyne 's  employ- 
ment by  said  American  company  as  herein  stated,  because  it  and 
its  promotors  and  said  Morton  wished  and  intended  to  profit, 
and  have  and  are  threatening  to  further  profit  by  an  abuse  of 
plaintiff's  rights  ensuing,  and  as  this  petition  sets  forth. 

Plaintiff  says  said  Heyne  to  the  end  aforesaid  became  an  in- 
corporator of  said  American  company ;  and  has  since  been  made 
and  now  is  such  and  a  director  thereof  and  a  stockholder  there- 
in; and  said  Heyne  has  already  unlawfully  disclosed  a  portion 
of  said  confidential  information  in  reference  to  plaintiff's  busi- 
ness and  is  ready  and  about  to  disclose  more,  as  said  American 
company  and  others  of  said  defendants,  if  not  all  of  them  know 
and  intended. 

Much,  if  not  all,  of  the  investment  made  in  said  American 
company  was  due  to  the  knowledge  of  the  foregoing  facts  and 
of  the  expectation  and  promise  of  profits  thereby,  and  of  using 
the  skill  of  said  Heyne  and  his  information  in  conducting  the 
said  American  company's  business,  and  that  said  Heyne  is  the 
main  reliance  in  guiding  the  same  by  his  co-defendants  who  are 
not  skilled  men  in  such  matters  themselves. 

Plaintiff  says  that  one  of  the  main  objects  and  duties  of  said 
Heyne  as  general  manager  of  said  the  American  Company  is  and 
will  be  to  attempt  to  bring  about  the  development,  use  and  im- 
provement of  defendant's  machines  on  the  very  subjects,  and  in 
the  very  lines  and  in  the  very  matters,  in  substance  and  detail,  in 
and  upon  which  he  received  confidential  information  from  plaint- 
iff in  its  affairs,  and  that  he  can  not  perform  his  duties  to  said 
American  company,  defendant,  without  so  doing,  as  said  Heyne 
well  knows. 
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Plaintiff  avers  that  said  disclosures  and  services  to  said  de- 
fendants is  designed  to  and  will  unlawfully  aid  and  benefit  said 
defendants  in  litigation  between  private  interests  to  which 
plaintiff  is  a  party;  and  will  unlawfully  aid  and  benefit  said 
American  company  in  its  said  business;  to  the  irreparable  dam- 
age and  injury  of  plaintiff's  business,  both  .at  home  and  abroad. 

Plaintiff  avers  that,  in  pursuance  of  said  combination  and 
mutual  understanding  among  defendants;  and  in  furtherance 
of  said  common  design,  said  Heyne,  or  his  agents,  or  those  opera- 
ting under  his  advice  or  direction,  have  disclosed  to  said  defend- 
ants and  others,  and  are  threatening  and  about  further  to  dis- 
close to  defendants,  for  defendants'  benefit,  and  to  others,  valu- 
able information  as  to  mechanisms  and  inventions  of  plaintiff's 
machines  in  various  stages  of  development;  and  confidential 
suggestions,  advice,  reports,  data,  photographs,  correspondence, 
information,  evidence  relating  to  pending  and  impending  suits  for 
infringement  or  interference,  and  inventions  and  secrets  em- 
bodied in  said  machines  and  devices,  which  were  all  necessarily 
imparted,  as  stated,  to  said  Heyne.  These  secrets  are  of  great 
value,  and  their  disclosure  will  work  great  and  irreparable  in- 
jury to  plaintiff,  impossible  to  be  estimated  or  compensated  in 
damages. 

Plaintiff  further  avers  that  a  little  over  or  about  two  years 
ago,  after  long  and  careful  investigation  of  the  question,  said 
plaintiff  became  satisfied  that  a  much  larger  output  and  sale  of  its 
registers  could  be  had  at  home  and  abroad,  by  a  substantial  re- 
duction in  its  selling  prices  therefor ;  also,  that  by  a  substantial 
and  continued  reduction  of  much  of  plaintiff's  expense  which 
had  become  at  length  unnecessary,  and  by  plaintiff's  improved 
methods  of  manufacture,  such  reduction  was  practical  and  best 
and  would  leave  an  adequate  profit  to  said  plaintiff  and  to  its 
selling  companies  and  subordinate  selling  agencies  and  agents, 
both  at  home  and  abroad.  Plaintiff  thereupon  ordered  and  made 
such  reduction  which  has  brought  about  in  consequence  a  largely 
increased  sale  of  National  registers  and  at  a  largely  decreased 
cost,  and  reduction  in  selling  price  to  all  of  its  customers  and 
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users  in  the  United  States  of  an  average  of  approximately  over 
forty  per  cent. 

In  the  United  States  said  reduction  varies,  according  to  differ- 
ent types  of  registers,  from  28  per  cent,  to  68  per  cent ;  in  Can- 
ada from  13  per  cent,  to  60  per  cent. ;  and  in  Great  Britian  from 
four  per  cent,  to  73  per  cent  In  all  other  foreign  countries  other 
than  the  above,  said  plaintiff  made  reductions  very  similar  .or 
corresponding  to  those  made  in  the  United  States. 

Plaintiff  says  that  more  than  forty  per  cent,  of  its  manufac- 
ture of  registers  are  exported  and  sold  in  foreign  countries, 
where,  at  great  expense,  plaintiff  has  established  and  maintained 
selling  agencies.  Among  others,  a  corporation  in  England 
known  as  the  National  Cash  Register  Co.,  Ltd.,  with  principal 
office  in  London,  and  a  company  or  corporation  in  Germany 
known  as  National  Regstrier  Kassen  Gesellschaft,  m.  b.  H.,  with 
principal  office  in  Berlin,  which  said  two  foreign  companies  were 
and  are  kindred  but  not  competing  corporations,  the  controlling 
interest  in  the  stock  or  investments  in  each  being  owned  by  this 
plaintiff. 

Plaintiff  says  a  proper  selling  price  of  its  registers  abroad,  and 
in  Great  Britian  particularly,  was  and  is  dependent  on  local  and 
changing  conditions;  and  that  for  said  reasons  a  like  reduction 
in  price  was  ordered  and  made. 

Plaintiff  further  avers  that  some  time  prior  to  the  19th  day 
of  June,  1909,  the  exact  date  being  to  plaintiff  unknown,  said 
part  persons  to  plaintiff  yet  unknown  having  an  interest  in  de- 
fendants Ileyne  and  Morton  and  divers  other  persons,  being  in 
part  persons  to  plaintiff  yet  unknown  having  an  iterest  in  de- 
fendant's said  venture,  entered  into  a  combination  to  injure  the 
business  and  good  will  of  the  plaintiff,  for  the  purpose  of  com- 
pelling the  plaintiff  to  enter  into  some  agreement  or  arrange- 
ment with  the  said  the  American  Cash  Register  Company  to 
maintain  or  regulate  the  selling  prices  of  cash  registers,  or  of 
types  thereof  similar  to  those  manufactured  and  intended  to  be 
manufactured  by  said  the  American  Cash  Register  Company; 
and  fix  a  standard  or  figure  whereby  prices  therein  to  the  public 
and  customers  shall  be  controlled,  trade  and  commerce  therein 
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restricted,  and  competition  prevented;  and  that  s€ud  defendants 
pursuant  to  said  combination  and  purpose  are  threatening  and 
endeavoring  to  compel  or  induce  plaintiff  to  restore  and  increase 
the  selling  price  of  its  registers  within  all  parts  of  the  United 
States  to  the  old  and  former  figure,  as  happened  abroad  as  will 
hereinafter  appear. 

In  pursuance  of  said  combination  and  in  furtherance  of  the 
purpose  aforesaid,  plaintiff  says  said  American  company  and 
said  Heyne  and  Morton,  defendants,  promoted  or  aided  or 
brought  about  or  combined  with  the  Saxe  Register  Company,  the 
above  named  defendant  herein,  which  is  a  corporation  organized 
in  Qreat  Britian  and  which  was  intended  to  be  and  was  and  is 
in  competition  there  with  said  business  of  said  plaintiff's  London 
selling  company.  And  said  American  company  undertook  and 
contracted  to  sell  its  cash  registers  to  said  the  Saxe  Company 
to  be  known  in  England  as  the  **Saxe''  register,  which  was  said 
American  company's  machine  under  another  name  and  with  a 
different  cover,  for  appearance  sake.  Plaintiff  avers  that,  not 
for  its  own  benefit  or  the  promotion  of  its  own  business  or  that 
of  said  Saxe  company,  but  solely  for  the  purpose  of  unlawfully 
and  maliciously  injuring  plaintiff  and  its  said  London  selling 
company,  and  for  such  incidental  benefit  as  might  indirectly  and 
eventually  arise  from  such  injury,  said  American  Cash  Register 
Company  and  said  Heyne  and  Morton,  defendants,  and  their 
agents,  promoted  or  caused  to  be  organized  or  combined  with 
and  unlawfully  aided  an  association  at  Liverpool  and  elsewhere 
in  England,  known  as  the  National  Cash  Register  Users  Pro- 
tective Association.  The  object  and  purpose  of  said  association 
was,  continued,  and  is  threatening  to  continue  as  follows:  to 
impede,  obstruct,  litigate  and  prevent  the  collection  by  said 
plaintiff's  London  company  of  the  just  credits  and  debts  owing 
for  registers  duly  sold  and  in  use  in  customers'  possession;  and 
also  to  induce  other  persons  like  situated  in  Great  Britian  and 
elsewhere  to  do  the  same  thing  regarding  unpaid  balance  debts 
due  said  plaintiff,  or  said  London  company.  Said  Users  Asso- 
ciation in  England  claim  they  are  about  to  try  and  will  organ- 
ize a  like  association  for  like  purposes  in  Germany. 
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Plaintiff  avers,  said  association  of  National  users  in  Great 
Britian  was  organized  and  conducted  in  large  part  under  the 
guidance,  assistance  or  direction  of  said  American  company  and 
said  Morton  and  Heyne  and  their  agents. 

That  said  association  so  assisted  was  in  a  measure  successful 
in  obstructing  collection  of  said  payments  due  plaintiff  or  its 
said  London  company  from  National  users,  as  said  American 
company  intended,  and  as  it  is  threatening  further  to  continue 
so  to  do,  to  the  unlawful  and  great  and  irreparable  damage  and 
injury  of  plaintiff  and  of  its  said  London  selling  corporation. 

Plaintiff  says  that  while  said  unlawful  proceedings  were  be- 
ing so  carried  on  in  Great  Britian,  one  Horatio  Bottomley  was 
practically  the  owner  of  or  controlled  a  publication  in  London 
of  large  circulation  in  Great  Britian  where  it  had  a  circulation 
of  one  half  million  copies  weekly;  which  said  publication  was 
known  as  "John  Bull.''  That  said  Bottomley,  intending  to 
profit  by  the  situation  above  stated,  demanded  of  the  president 
of  plaintiff  that  he  subscribe  or  * '  take  up  four  thousand  shares  in 
said  'John  Bull'  and  get  his  friends  also  to  take  some,"  and  pay 
therefor  five  thousand  pounds  being  about  twenty-five  thousand 
dollars,  which  said  demand  said  president  refused.  That  there- 
upon said  Bottomley  attacked  in  his  paper  said  plaintiff's  busi- 
ness and  that  of  its  London  selling  company,  and  with  the  co- 
operation, aid  and  assistance  of  said  American  company  and  its 
agents  urged  the  users  of  said  National  company's  registers  to 
refuse  to  comply  with  their  contract,  and  to  demand  rebate  be- 
fore they  would  make  payments,  and  urged  them' to  combine  for 
this  purpose ;  the  excuse  and  reasons  for  said  refusal  to  comply 
with  their  contract  of  purchase,  or  to  make  payments  for  their 
said  machines,  was  that  plaintiff  and  its  said  London  selling  com- 
pany in  England  had  reduced  the  general  price  to  the  public 
since  said  users  had  made  their  purchases,  and  claiming  that  said 
London  company  had  agreed  not  to  do  so,  which  reduction  said 
plaintiff  and  said  London  company  had  a  right  to  make.  In  so 
unlawfully  attacking  said  plaintiff  and  its  London  selling  com- 
pany, and  the  business  of  each,  said  American  company  and  said 
Heyne  and  Morton  and  said  Saxe  Register  Company,  their  oflS- 
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cers  and  agents,  promoted  and  aided  said  Bottomley  and  said 
**John  Bull"  publication  in  such  unlawful  procedure,  solely 
and  unlawfully  for  the  purpose  of  injuring  this  plaintiff  in  its 
said  business  which  was  also  the  business  of  its  said  London  com- 
pany. They  did  this  in  part  by  preparing  and  assisting  in  such 
publications  and  attacks  on  said  plaintiff.  They  sent,  or  caused 
widely  to  be  mailed,  copies  of  such  abuses  and  unlawful  publi- 
cations to  users  of  National  registers  generally,  in  Great  Britian 
and  its  colonies,  and  they  called  on  said  National  users  and  in- 
duced them  to  refuse  to  pay  the  balance  for  their  registers. 
They  instructed  their  agents  to  try  to  get  said  National  users 
to  combine  with  a  view  to  concentrated  action  against  said  plaint- 
iff and  its  London  company,  in  which  procedure  they  in  part 
succeeded,  greatly  to  the  unlawful  obstruction,  loss  and  expense 
of  plaintiff  and  its  said  London  company.  Said  agents  of  said 
defendant  did  this  with  the  stated  and  avowed  purpose  of  there- 
by being  more  effective  in  damaging  said  London  company  or 
plaintiff.  Defendants  caused  said  **John  Bull'*  publications 
containing  said  articles  to  be  mailed  to  plaintiff's  directors,  offi- 
cers, agents,  stockholders,  and  salesmen  all  over  the  United  States 
and  foreign  countries,  also  to  the  agents  in  the  United  States 
of  said  American  company,  defendant  herein,  with  the  view  and 
avowed  purpose  of  having  such  publications  more  widely  promul- 
gated, and  to  the  end  that  the  same  might  be  republished  in 
publications  in  this  country  and  elsewhere  as  said  defendants  in 
part  caused  to  be  done,  to  promote,  and  bring  about,  in  the  United 
States  and  elsewhere,  like  unlawful  procedure. 

Plaintiff  avers  that  it  is  its  right  and  has  been  and  is  the  expec- 
tation and  intention  of  plaintiff  to  maintain  the  aforesaid  reduc- 
tion of  prices  in  the  United  States;  and  that  it  was  and  is  its 
hope  and  intention  to  maintain  a  due  and  substantial  reduction 
in  its  selling  price  to  users  and  customers  in  Great  Britian  and 
everywhere.  But  plaintiff  says  the  aforesaid  unlawful  acts 
of  said  defendants  have  been  and  are  for  the  purpose  of  com- 
pelling plaintiff  to  increase  and  restore  the  selling  price  of  its 
said  registers.  Plaintiff  says  it  is  not  to  the  interest  of  said 
American   company  to   make  corresponding  reductions  in  the 
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prices  of  its  product,  and  that  it  has  neither  attempted  to  nor 
has  done  so.  And  plaintiff  says  that  said  wrongful  acts  of  de- 
fendants obstructed  and  interfered  with  its  business  to  such 
extent  that  from  this  cause  mainly  and  for  other  just  and  un- 
just reasons  it  was  compelled  to  and  has  raised  its  prices  in  Eng- 
land. 

Plaintiff  further  avers  that  all  of  said  unlawful  acts  are  being 
continued  or  threatened  to  be  continued  by  said  defendants  or 
their  agents  and  have  obstructed  the  collection  of  said  purchase 
money  from  plaintiff's  said  users,  greatly  to  the  damage  and  in- 
jury of  said  London  company  and  said  plaintiff;  and  said  Users 
Association  is  continuing  and  threatening  to  continue  said  unlaw- 
ful interference  both  in  Great  Britian  and  its  colonies  and  in 
the  United  States  and  other  countries;  and  said  American  com- 
pany and  said  Heyne  and  said  Morton  are  continuing  to  threaten 
and  intend  to  continue  and  promote  and  circulate  publications 
assisting  such  unlawful  transactions  greatly  to  the  unlawful 
injury  of  said  plaintiff. 

Plaintiff  avers  that  the  damage  to  it  and  to  its  said  selling  com- 
pany in  London  by  said  unlawful  interference  by  defendants 
with  the  collection  of  its  accounts  owing  from  its  users  for  regis- 
ters purchased  was  substantial  and  heavy;  that  plaintiff  is  en- 
titled to  a  reference  to  ascertain  the  amount  thereof  and  a  judg- 
ment therefor  as  will  appear  to  this  court  by  supplemental  peti- 
tion which  will  be  filed  herein  for  this  purpose  when  the  facts 
and  data  and  proof  thereof  are  more  completely  obtainable.   . 

Plaintiff  says  that  in  carrying  out  the  aforesaid  unlawful  pur- 
pose, said  Heyne,  with  the  consent,  connivance  and  approval 
of  said  American  company  and  its  representatives,  and  acting 
with  and  through  their  agents  and  subordinates,  have  unlawfully 
urged,  instigated  and  aided  litigation  against  the  plaintiff  by 
parties  with  whom  plaintiff  has  dealt,  said  transactions  being 
affairs  with  which  none  of  said  defendants  had  any  relation  or 
concern.  And  further,  said  defendants  and  their  agents  have 
taken  advantage  of  infringement  litigation  pending  between  said 
plaintiff  and  said  American  company  to  improperly  in1^*ude  and 
inject  irrelevant  and  immaterial  testimony  on  such  infringement 
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issues,  in  the  face  of  repeated  objections  thereto,  for  the  pur- 
pose of  disclosing  in  part  the  aforementioned  confidential  infor- 
mation and  for  the  purpose  of  reducing  the  same  to  print  and 
giving  publicity  thereto;  and  with  further  unlawful  purposes 
said  Heyne  intended  to  and  did  by  such  testimony  and  publica- 
tions supply  other  litigants  of  plaintiff  with  such  information, 
under  the  guise  and  sham  of  the  privilege  of  said  testimony  in 
such  cases;  and  urged  and  instigated  litigation  by  such  other 
litigants  against  said  company,  and  offered  to  and  did  supply 
such  other  litigants  with  further  confidential  information  of 
the  nature  above  set  forth. 

In  further  pursuance  of  said  combination,  and  in  furtherance 
of  the  purposes  aforesaid,  the  defendant  the  American  Cash  Reg- 
ister Company  and  its  agents  and  those  combining  with  it  as 
aforesaid  have  adopted  the  plan  of  instigating  and  procuring 
public  oflScers  wherever  they  can  to  make  public  attacks  upon  the 
plaintiff  and  to  permit  the  use  of  their  names  and  official  titles 
to  actions  and  proceedings  in  quo  warranto,  charging  the  plaintiff 
with  having  abused  and  misused  its  franchises  or  with  having 
violated  laws  against  trusts  and  monopolies,  thus  to  bring  a 
multiplicity  of  suits,  not  for  the  purpose  of  justice  but  for  the 
purpose  of  injuring  the  plaintiff,  its  business  and  employes, 
said  suits  to  be  carried  on  almost  entirely  by  the  attorneys  of 
said  American  company.  Said  defendants  have  caused  such  a 
suit  to  be  brought  by  the  Attorney-General  of  the  state  of  Ohio 
against  the  plaintiff  which  is  pending  in  the  Circuit  Court  of 
Franklin  County,  Ohio,  in  which  suit  said  defendant  Morton, 
and  Arthur  I.  Vorys,  were  employed  as  counsel  by  said  the  Ameri- 
can Cash  Re^ster  Co.,  their  fees  to  be  paid  by  said  company. 
This  plaintiff  as  defendant  therein  is  ready,  able  and  occupied 
in  making  full  and  complete  defense  thereto  and  has  filed  its 
full  and  adequate  answer  to  the  charges  therein.  Said  pro- 
ceedings, on  the  part  of  the  relator  are  being  conducted  by  the 
defendants,  land  persons  who  made  and  entered  into  the  unlaw- 
ful combination,  and  did  the  unlawful  acts  herein  set  forth, 
and  they  are  paying  not  only  the  attorney  fees  but  the  other  ex- 
penses, thereof. 
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Said  defendant  and  those  combining  with  it  as  aforesaid,  have 
also  caused  an  action  in  quo  warranto  to  be  brought  by  the  At- 
torney-General of  the  state  of  Michigan  on  the  relation  of  one 
Henry  F.  James,  against  this  plaintiff,  said  James  being  the 
agent  of  said  the  American  Cash  Register  Company  for  the  state 
of  Michigan,  and  the  attorneys  employed  to  prosecute  said  case 
being  the  attorneys  of  and  paid  by  said  American  company. 
Said  action  is  now  pending  in  the  Supreme  Court  of  said  state. 

Plaintiff  further  avers  that  much  if  not  most  of  the  charges 
made  by  the  petition  in  said  Ohio  quo  warranto  case  and  by  the 
replication  filed  in  said  Michigan  case,  consists  of  charges  re- 
peatedly made  in  injunction  and  other  hostile  suits  by  its  com- 
petitors against  this  plaintiff  and  which  said  litigants  always 
dismissed  without  establishing.  Plaintiff  says  that  under  the 
guidance  and  direction  of  its  general  counsel,  it  caused  to  be 
gathered  original  and  record  evidence  of  permanent  value  and 
for  use  in  meeting  said  charges,  and  in  regard  to  actions  and 
transactions  relating  to  the  Hallwood  infringement  and  com- 
petition, which  preceded  said  American  company,  and  that  these 
records  comprised  some  twelve  or  more  large  scrap-book  vol- 
umes and  other  documents,  papers,  records  and  exhibits.  Plaint- 
iff says  that  these  were  gathered  and  compiled  with  long  and 
careful  labor  covering  about  seven  years;  and  were  arranged 
and  filed  for  preservation  and  safety  in  the  library  of  its  general 
office.  Plaintiff  says  said  Heyne,  while  in  the  employ  of  this 
plaintiff,  was  placed  in  supervision  of  the  persons  who  had  the 
custody  of  said  evidence  and  records,  including  briefs,  papers, 
reports,  affidavits,  depositions,  publications,  etc.,  and  that  while 
they  were  so  under  his  supervision  and  without  the  knowledge 
or  consent  of  said  plaintiff's  officers,  he  made  way  with  or  de- 
stroyed a  large  and  valuable  part  thereof,  none  of  which  have 
ever  been  returned. 

In  furtherance  of  the  combination  and  purposes  aforesaid  in 
the  prosecution  of  said  Michigan  quo  warranto  ease,  on  the  26th 
day  of  July,  1910,  at  the  instigation  and  by  the  procurement  of 
said  the  American  Cash  Register  Company  and  said  Heyne  and 
Morton,  notice  was  served  upon  this  plaintiff  that  on  the  6th 
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day  of  September,  1910,  the  relator  in  said  case  pending  in  said 
Supreme  Court  of  Michigan,  would  take  the  depositions  of 
John  H.  Patterson,  Edward  A.  Deeds,  William  Pflum,  Alexan- 
der* C.  Harned,  Edward  Hegman,  William  Yeazell,  Thomas  J. 
Watson,  Earl  B.  Wilson,  Elmer  E.  Niswonger,  Joseph  H.  Crane, 
J.  Ralph  Dennis,  Thomas  Carroll,  William  H.  Muzzy  and  George 
C.  Edgeter,  at  the  office  of  Mattern  &  Brumbaugh,  attorneys, 
1101-1102  Conover  Building,  in  the  city  of  Dayton,  Ohio,  before 
the  defendant,  Julius  V.  Jones,  as  a  notary  public  in  and  for 
Montgomery  county,  Ohio,  the  taking  of  said  depositions  to 
begin  at  ten  o'clock  of  said  day  and  to  continue  from  day  to  day 
until  said  testimony  should  be  finished ;  and  on  July  28th,  1910, 
subpoenas  were  issued  by  said  notary  for  each  and  all  of  said 
witnesses  commanding  them  and  each  of  them  to  attend  before 
him  as  such  notary,  at  the  time  and  place  aforesaid,  there  to  testi- 
fy as  witnesses  on  behalf  of  said  relator,  and  not  to  depart  there- 
from without  leave  of  said  notary  and  to  fail  not  under  pen- 
alty of  the  law.  Said  subpoenas  were  served  by  the  sheriff  of 
this  county  on  each  and  all  of  said  witnesses,  excepting  said 
Yeazell  and  Dennis.  On  August  3,  1910,  notice  was  served  to 
take  the  deposition  of  Charles  R.  Gillies,  another  witness,  at  the 
same  place  but  on  September  8,  1910,  and  a  like  subpoena  was 
served  on  him  August  4,  1910.  Six  pf  said  witnesses  are  now 
and  all  others  have  heretofore  been  either  officers  or  trusted  and 
confidential  agents  and  employes  of  this  plaintiff.  The  taking 
of  such  depositions  would  require  many  days'  time,  and  the  at- 
tendance of  such  of  said  witnesses  as  are  now  such  officers,  agents 
and  employes  of  the  company  upon  their  duties  each  and  every 
day  is  absolutely  necessary  to  the  conduct  and  safety  of  the  busi- 
ness of  this  plaintiff,  and  their  enforced  absence  therefrom  would 
greatly  hinder  and  seriously  obstruct  and  injure  the  plaintiff  in 
the  prosecution  of  its  business,  and  entail  upon  it  great  financial 

loss. 

Said  depositions  are  sought  to  be  taken  by  and  under  the  direc- 
tion of  said  Heyne  and  Morton,  and  said  the  American  Cash 
Register  Company  and  not  under  the  direction  of  the  Attorney- 
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General  of  Michigan,  and  not  in  good  faith,  nor  in  the  interest  of 
said  state  of  Michigan,  but  for  the  purpose  of  obtaining,  pre- 
serving and  using  such  information  as  may  thereby  be  obtained 
for  their  own  private  benefit,  and  in  furtherance  of  the  pur- 
poses herein  averred  and  to  embarass  and  harass  the  plaintiff 
and  its  officers  and  agents  and  prevent  their  attending  to  the 
business  of  plaintiff,  and  to  discover  as  far  as  possible  plaintiff's 
evidence  in  defense  of  said  action  and  in  said  qiw  warranto  pro- 
ceeding pending  in  Ohio;  and  said  the  American  Gash  Register 
Company  has  employed  and  retained  the  firms  of  Mattem  & 
Brumbaugh,  Qottschall  &  Turner  and  Arthur  I.  Vorys  as  attor- 
neys to  appear  for  it  and  examine  said  witnesses  and  take  said  tes- 
timony, and  has  agreed  to  pay  the  fees  of  said  counsel  and  other 
expenses  of  taking  said  depositions,  and  has  obligated  itself  to 
pay  all  the  costs  in  said  action  and  save  the  state  of  Michigan 
harmless  therefrom  in  case  said  relator  should  fail  in  said  action ; 
and  said  Heyne,  Mortoq  and  Vorys  and  said  the  American  Cash 
Register  Company  are  aiding  and  assisting  in  preparing  for  the 
examination  of  said  witnesses.  Said  Julius  V.  Jones  before 
whom  as  notary  such  depositions  are  sought  to  be  taken  was  for- 
merly an  attorney  for  said  the  American  Cash  Register  Com- 
pany and  said  Heyne  and  appeared  for  them  as  their  counsel  in  a 
litigation  involving  the  same  matters  of  fact  in  a  large  part  now 
sought  to  be  investigated  before  said  notary  in  the  taking  of  said 
depositions  and  is  not  a  disinterested  person,  neither  has  he  as 
said  notary  any  power  or  authority  of  law  to  act  in  the  taking 
of  said  depositions.  Plaintiff  further  avers  that  all  the  issues 
of  law  and  fact  in  said  Michigan  quo  warranto  case  are  made, 
pending  and  to  be  determined  in  said  Ohio  quo  warranto  case, 
and  the  prosecution  of  said  Michigan  case  instigated  and  carried 
on  as  aforesaid,  is  solely  and  entirely 'vexatious  and  is  being 
prosecuted  for  the  purposes  aforesaid  and  for  the  purpose  of  ob- 
taining in  advance  a  disclosure  of  plaintiff's  evidence  in  defense 
therein  and  in  said  Ohio  case  and  to  subserve  the  private  pur- 
poses aforesaid,  and  said  case  is  being  carried  on  by  said  the 
American  Cash  Register  Company,  its  agents  and  attorneys, 
and  not  by  the  Attorney-General  of  said  state  of  Michigan. 
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Said  depositions,  if  taken,  are  to  be  used  in  said  proceeding 
pending  in  said  the  Supreme  Court  of  said  state  of  Michigan. 
Said  notary  public  had  under  the  laws  of  Ohio  no  power  or  au- 
thority to  issue  said  subpoenas  or  any  of  them,  and  no  power 
or  authority  of  law  to  act  as  such  notary  in  the  taking  of  such 
depositions,  nor  has  he  any  power,  jurisdiction  or  authority  un- 
der the  laws  of  this  state  to  enforce  the  attendance  of  said  wit- 
nesses or  any  of  them  under  said  subpoenas,  nor  to  compel 
them  to  testify,  and  the  issuance  of  said  subpoenas  by  said  no- 
tary and  the  service  thereof  of  said  sheriflf  were  illegal  and 
unauthorized  and  an  abuse  of  legal  process. 

The  taking  of  such  depositions  will  require  much  labor  and 
require  many  days'  attendance  of  said  witnesses  and  of  counsel 
for  this  plaintiff,  at  a  very  large  expense  to  this  plaintiff.  Six 
of  said  witnesses  are  among  the  principal  officers  and  agents  of 
the  plaintiff  company,  and  their  attendance  upon  their  duties 
each  and  every  day  is  absolutely  necessary  to  the  conduct  of  the 
business  of  the  plaintiff,  and  their  enforced  absence  therefrom 
would  greatly  hinder  and  seriously  obstruct  and  injure  said 
plaintiff  in  the  prosecution  of  its  business. 

That  the  depositions  of  said  witnesses  are  not  to  be  taken  in 
good  faith  and  with  the  intention  of  using  the  same  in  said 
case  in  which  they  are  to  be  taken  but  solely  for  other  and  im- 
proper purposes  and  especially  for  the  purposes  of  attempting 
to  find  out  if  they  can  not  obtain  some  testimony  which  they  can 
use  in  the  Ohio  case  without  taking  the  risk  of  directly  taking 
said  deposition  in  said  case  if  the  testimony  should  prove  unfavor- 
able. 

Said  defendant  as  such  notary  would  have  no  power  to  pass 
upon  the  pertinency  or  materiality  of  any  question  or  questions 
put  to  said  witnesses  or  any  of  them,  or  the  competency  or  rele- 
vancy of  any  answers  or  testimony  which  they  might  give,  and 
should  they  or  any  of  them  refuse  to  answer  any  questions  pro- 
pounded to  them,  however  impertinent,  irrelevant  or  incompe- 
tent the  same  might  be  to  any  of  the  issues  in  said  case,  or  how- 
ever injurious  the  answers  thereto  might  be  to  the  plaintiff  or  to 
its  business  or  to  the  interests  or  business  of  said  witnesses  or 
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any  of  them,  said  defendant  as  such  notary  would  have  the 
power  to  commit  to  jail  any  \%4tness  or  witnesses  so  refusing  to 
answer,  and  the  only  remedy  of  this  plaintiflf  or  of  such  wit- 
ness or  witnesses  would  be  after  such  commitment  and  imprison- 
ment to  sue  out  a  writ  or  writs  of  habeas  corpus  to  obtain  a  dis- 
charge from  such  imprisonment,  a  remedy  wholly  inadequate  to 
the  protection  of  the  plaintiff,  and  of  its  officers  and  agents,  as 
such  witnesses. 

Plaintiff  further  says  that  the  rights  of  litigants  in  other  states, 
or  of  the  courts  of  other  states  of  the  United  Staes  to  take  dep- 
ositions in  this  state  in  cases  or  proceedings  therein,  is  a  matter 
of  comity  between  the  different  states  and  not  a  matter  of  right ; 
and  that  this  state  and  the  courts  of  this  state  can  not  and  do 
not  permit  the  taking  of  the  depositions  of  its  citzens  to  be  used 
in  cases  and  proceedings  pending  in  the  courts  and  tribunals  of 
other  states,  except  under  the  same  restrictions  and  safeguards 
and  privileges  that  are  granted  to  the  courts  or  litigants  of  this 
state  w^hen  seeking  to  obtain  the  depositions  of  the  citizens  of 
other  states  to  be  used  in  cases  and  proceedings  pending  in  the 
courts  or  tribunals  of  this  state. 

Plaintiff  further  avers  that  under  the  statutes  of  the  state 
of  Michigan  pertaining  to  the  taking  of  depositions  within  that 
state  to  be  used  in  cases  and  proceedings  pending  in  or  before  the 
courts  or  tribunals  of  other  states;  and  to  be  used  therein,  the 
officer  before  whom  such  depositions  are  taken  has  no  authority 
to  compel  the  attendance  of  witnesses  to  be  examined  before 
him.  Application  must  first  be  made  to  a  court  of  record  of 
the  state  of  Michigan  and  said  court,  may  upon  said  application, 
direct  the  issuance  of  a  subpoena  or  subpoenas  for  the  witness  or 
witnesses  w^hose  depositions  are  sought  to  be  taken.  Nor  has  said 
officer,  before  whom  said  depositions  are  taken,  authority  to  de- 
termine whether  a  witness  being  examined  before  him,  shall  or 
shall  not  be  required  to  answer  any  question  or  questions  that 
may  be  asked ;  that  authority  is  also  vested  in  the  court  and  the 
court  alone  has  power  to  adjudge  whether  a  witness  is  or  is  not 
guilty  of  any  contempt  for  refusal  to  answer  or  testify,  and  to 
punish  for  contempt  if  such  refusal  is  found  by  such  court  to 
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be  without  reasonable  excuse  or  justification;  and  the  witness 
or  the  party  against  whom  such  testimony  is  sought  to  be  used 
may  be  thereby  protected  against  the  wrong  and  injustice  of  an 
unrestricted  use  and  abuse  of  the  power  to  take  such  depositions 
of  residents  of  that  state  to  be  used  in  cases  pending  in  other 
states;  and  plaintiff  avers  that  the  depositions  of  citizens  of 
this  state  to  be  used  in  cases  pending  in  the  courts  or  tribunals 
of  that  state  can  be  taken  only  under  the  same  limitations,  re- 
strictions and  safeguards  against  injustice,  oppression  and  abuse 
of  process. 

When  in  this  petition  plaintiff  charges  acts  done  by  defend- 
ants it  does  not  mean  that  each  and  every  one  of  said  defendants 
did  all  of  said  acts,  but  the  same  were  done  by  all  or  a  part  of 
said  defendants  in  pursuance  of  said  combination,  object  and  pur- 
poses and  in  carrying  the  same  out  as  above  stated.  And  plaint- 
iff avers  that  by  the  doing  and  continuance  of  said  unlawful  acts 
it  has  suffered  and  will  sustain  great  and  irreparable  injury, 
for  which  it  has  no  adequate  remedy  at  law. 

Wherefore,  said  plaintiff  prays  that  said  defendants  may  be 
perpetually  enjoined  from  further  doing,  or  continuing,  or 
threatening  to  do  any  of  said  unlawful  acts ;  also  that  a  tempo- 
rary restraining  order  be  issued,  upon  the  filing  of  this  peti- 
tion, to  the  same  effect;  and  for  other  equitable  relief;  also  for 
judgmen<t  for  plaintiff's  costs  herein. 

Thomas  &  Bronson, 

Attorneys  for  Plaintiff. 

Decision  Granting  a  Temporary  Restraining  Order. 

Thomas  &  Bronson,  McMahon  <&  McMahon,  Judge  D.  B.  Van 
Pelt,  for  plaintiff;  Thos.  E,  Powell,  Gov.  Jas.  E.  Campbell,  Craig- 
head &  Kuhns,  of  counsel. 

Oottschall  d:  Turner,  Mattern  c6  Brumbaugh,  Arnold,  Morton 
&  Irvine,  and  Clark,  Lockwood  rf:  Bryant,  contra. 

Snediker,  J, 

This  case  is  before  the  court  upon  an  application  for  a  tempo- 
rary injunction.  The  prayer  of  the  petition  is  that  the  defend- 
ants may  be  enjoined  from  the  further  doing  or  continuing  or 
threatening  to  do  certain  unlawful  acts  complained  of. 
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The  defendants  are:  Carl  G.  Heyne,  the  American  Cash 
Register  Company,  the  Saxe  Register  Company,  the  National 
Cash  Register  Users  Protective  Association,  Elbert  C.  Morton 
and  Julius  V.  Jones,  a  notary. 

Some  of  the  principal  charges  against  Heyne  are — conveying 
to  the  American  Cash  Register  Company  and  those  in  interest 
with  it  confidential  information  and  trade  secrets  obtained  as  the 
paid  employe  of  the  plaintiff  with  reference  to  the  particular 
conduct  of  plaintiff's  business,  its  letters  patent,  inventions  and 
improvements  thereof ;  being  about  to  disclose  to  the  defendants 
and  others  valuable  confidential  information  as  to  the  mechanisms 
and  inventions  of  plaintiff's  machines  in  various  stages  of  de- 
velopment, and  confidential  advice,  reports,  data,  etc.,  relating 
to  pending  and  impending  suits,  for  infringemente  and  inter- 
ferences and  inventions  and  secrets  embodied  in  said  machines 
and  devices;  and  developing  machines  for  the  American  Cash 
Register  Company  along  the  lines  of  his  confidential  information. 

Many  of  these  same  complaints  were  made  against  Heyne  in 
case  No.  28,939,  filed  in  this  court  on  March  9,  1908.  No  restrain- 
ing order  issued  thereon  and  the  case  was  afterwards,  on  Sep- 
tember 29th,  1909,  dismissed  without  prejudice. 

With  respect  to  these  charges  no  discussion  is  necessary.  The 
law  is  fully  laid  down  in  7  N.P.(N.S.),  page  217,  afterwards 
aflfirmed  by  the  Supreme  Court  in  75  Ohio  State,  603.  As  to  the 
wrongs  thus  complained  of  a  temporary  injunction  may  issue. 

Morton  and  the  American  Cash  Register  Company  are  charged 
with  accepting  and  using  this  confidential  information,  etc.,  fur- 
nished by  Heyne  and  enploying  him  for  that  purpose.  The 
principles  of  the  foregoing  cited  case  are  here  in  point.  Further, 
it  is  charged  that  these  last  named  defendants  are  combining 
with  others  to  unlawfully  injure  plaintiff's  business  abroad  and 
doing  unlawful  acts  in  pursuance  of  such  combination.  The 
propriety  of  issuing  an  order  against  such  acts  is  apparent. 

Again  it  is  claimed  that  they  are  procuring  the  institution 
of  guo  warranto  suits,  not  for  the  purpose  of  justice  but  in  pur- 
suance of  a  combination  to  injure  plaintiff's  business,  and  are 
paying  and  employing  counsel  to  prosecute  the  same  with  the 
same  motive  and  are  securing  costs  therein. 
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*' A  court  of  chancery  upon  proper  case  being  made  has  author- 
ity to  restrain  persons  within  its  jurisdiction  from  prosecuting? 
suits  either  in  courts  of  its  own  state  or  foreign  countries.  This 
jurisdiction  is  not  founded  upon  any  right  to  interfere  with  or 
control  the  proceedings  of  other  tribunals  in  other  states  but 
upon  the  clear  authority  based  in  courts  of  equity  over  persons 
within  their  jurisdiction  and  amenable  to  process,  to  restrain 
them  from  doing  acts  which  will  work  wrong  and  injury  to 
others  and  are  contrary  to  equity  and  good  conscience."  4 
Allen,  545. 

*  *  If  the  case  stated  in  the  bill  is  such  as  to  render  it  the  duty  of 
a  court  to  restrain  a  party  from  instituting  or  carrying  on  pro- 
ceedings in  a  court  in  this  state,  it  is  bound  in  like  manner  to 
enjoin  him  from  prosecuting  a  suit  in  a  foreign  court.  All  that 
is  necessary  to  sustain  the  jurisdiction  in  such  cases  is  that  the 
plaintiff  should  show  a  clear  equity  and  that  the  defendant 
should  be  subject  to  the  authority  and  within  the  reach  of  the 
process  of  the  court.*'    Idem. 

In  the  allegations  made  in  this  petition  does  plaintiff  show  a 
clear  equity  against  the  defendants?  In  this  regard  it  must 
appear  upon  the  face  of  the  pleading  that  the  plaintiff  has  a  legal 
right,  that  the  act  of  which  it  complains  is  wrongful  and  that  but 
in  a  court  of  equity  it  would  be  remediless.  Beyond  question 
plaintiff  has  a  clear  legal  right  to  be  free  from  unlawful  combi- 
nations promoted  for  the  purpose  of  injuring  its  business.  That 
such  a  combination  has  been  formed  and  is  in  active  progress  is 
to  it  a  wrong  and  when  it  is  charged  that  such  combination  *  *  has 
adopted  the  plan  of  procuring  and  instigating  public  oflScers 
wherever  they  can  to  make  public  attacks  upon  the  plaintiff  and 
to  permit  the  use  of  their  names  and  official  titles  to  actions  and 
proceedings  in  qno  warranto,  etc.,  not  for  the  purpose  of  justice, 
but  to  injure  the  plaintiff  in  its  business,''  we  understand  the 
plaintiff  means  that  these  actions  of  the  defendants  are  of  a 
character  which  the  law  does  not  recognize  as  being  in  good  faith. 
Information  furnished  in  good  faith  which  leads  to  prosecution 
on  the  part  of  the  authorities  is  of  course  not  objectionable. 

These  issues  in  a  suit  in  quo  warranto  are  legal  purely  and  a 
complete  determination  of  such  issues  can  be  made  by  the  court 
having  jurisdiction.    Nor  can  we  seriously  consider  an  objection 
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to  information  being  furnished  or  even  assistance  in  prosecution 
being  tendered  and  accepted  in  such  a  case  properly  brought. 
But  if  bad  faith  is  exercised  in  bringing  about  such  action  it  is  a 
great  and  irreparable  wrong  to  plaintiff,  and  this  court  may  en- 
join the  defendants  in  the  continuance  of  acts  flowing  from  such 
bad  faith.  Neither  the  legal  remedy  of  defense  nor  the  remedy 
of  an  action  for  the  recovery  of  damages  is  adequate.  A  remedy 
is  adequate  when  the  injured  party  can  by  one  action  at  law  re- 
cover damages  which  constitute  a  complete  and  certain  relief 
for  the  whole  wrong — a  relief  virtually  as  efficient  as  that  given 
by  a  court  of  equity. 

These  defendants  should,  therefore,  be  restrained  until  the 
motive  and  purpose  of  their  a>cts  can  be  inquired  into  by  this 
court. 

There  remains  to  consider  the  complaint  against  certain  de- 
fendants that  they  are  unlawfully  and  in  furtherance  of  the  com- 
bination complained  of,  attempting  to  take  depositions  before 
Jones  as  a  notary,  who,  it  is  charged,  is  an  interested  party  to 
the  suit  and  is  acting  without  authority  of  law.  The  basic  author- 
ity, if  any,  which  Jones  has  for  taking  the  depositions  to  be  used 
in  the  Michigan  case  must  necessarily  come  from  the  laws  of 
that  state,  which  are  not  before  us.  When  taking  testimony  here 
to  be  used  there,  he  does  so  because  permitted  by  the  law  of  that 
state  to  act  for  that  purpose.  Another  essential  to  authority  in 
the  premises  is  that  this  state  permits  it  to  be  done.  Such  per- 
mit we  find  in  Section  11528  of  the  General  Code:  ''Depositions 
also  may  be  taken  when  the  testimony  is  required  in  an  action, 
case  or  matter  pending  before  any  court  or  authority  without 
this  state."  In  passing  this  section  of  the  General  Code,  the 
Legislature  acted  wdthin  the  rule  of  comity.  The  section  is  an 
aid  to  the  courts  of  sister  or  foreign  states.  It  lays  down  a  rule 
of  practice,  convenience  and  expediency.  It  yields  as  a  favor 
what  can  not  be  claimed  as  a  right,  but  what  it  is  within  the  au- 
thority of  the  I^egislature  to  permit.  With  the  exercise  of  that 
authority  on  the  part  of  the  Legislature  a  court  may  not  interfere. 

The  rule  of  right  as  between  parties  is  that  the  sovereign  state 
owes  a  first  obligation  to  its  own  citizens  who  are  entitled  in  every 
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way  to  its  protection  against  a  present  or  threatened  wrong, 
and  having  found  that  equity  may  and  should  restrain  these  de- 
fendants from  proceeding  in  the  manner  alleged  in  its  petition 
in  prosecuting  these  actions;  the  taking  by  them  of  the  depo- 
sitions, which  is  an  incident  to  such  prosecution,  should  also  be 
restrained.  By  this  we  do  not  say  that  the  Attorney-General  of 
Michigan  may  not  proceed  with  the  taking  of  the  depositions, 
but  that  those  of  these  defendants — Heyne,  the  American  Cash 
Register  Company,  the  Saxe  Register  Company,  the  National 
Cash  Register  Users  Protective  Association  and  Elbert  C.  Mor- 
ton, who  are  now  before  us,  may  not  do  so  under  the  conditions 
complained  of.  The  rights  of  the  Attorney-General  are  not  in 
question  here  and  with  his  rights  and  privileges  this  court  is 
not  concerned.  The  allegation  of  the  petition  is  that  Jones  was 
formerly  an  attorney  of  the  American  Cash  Register  Company 
and  of  Heyne  and  appeared  for  them  as  such  in  a  case  involving 
some  matters  of  fact  now  sought  to  be  investigated  before  him, 
and  is  not  disinterested.  These  charges  go  to  the  competency 
of  Jones  to  act.  They  relate  to  the  admission  or  suppression  of  a 
deposition  taken  by  him.  In  considering  them  it  is  not  neces- 
sary to  refer  either  to  the  statutory  provisions  of  this  state  or  of 
the  state  of  Michigan.  It  is  a  commonly  accepted  rule  aside  from 
statutory  enactment  that  interest  and  bias  preclude  a  notary  or 
commissioner  from  taking  testimony  where  such  interest  or  bias 
may  affect  his  official  act.  But  how  and  to  whom  is  the  objection 
to  the  officer  to  be  made  where  such  interest  or  bias  is  claimed  to 
exist?  Certainly  not  to  any  court  other  than  that  in  which  the 
testimony  is  to  be  used  and  which  must  finally  determine  as  to 
whether  or  not  a  deposition  shall  be  read  or  whether  it  shall  be 
suppressed  for  cause. 

There  is  a  difference  in  character  between  the  complaint  made 
against  the  other  defendants  and  that  made  against  Jones.  As 
we  view  it,  to  interfere  with  him  on  these  grounds  by  injunction 
would  be  to  inject  ourselves  into  the  proceedings  now  being  heard 
before  the  Michigan  court.  This  we  may  not  do.  A  court  of 
chancery  will  not  by  injunction  restrain  a  suit  or  proceeding 
previously  commenced  in  a  court  of  a  sister  state  or  in  any  of 
the  federal  courts.    2  Paige,  402. 
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That  this  would  be  an  interference  with  and  an  injunction 
against  the  proceedings  of  the  Michigan  court  is  held  by  the  au- 
thorities. The  word  '* proceeding"  is  generally  applicable  to  any 
step  taken  by  a  suitor  to  obtain  the  interposition  or  action  of  a 
court.    6  Ohio  State,  81-87.  I 

As  especially  applicable  to  depositions,  see  also  140  Cala,  page  :. 

1,  4  Syl.  { 

The  Supreme  Court  of  Michigan  is  fully  able  to  take  care  of 
itself.  To  that  court,  then,  the  plaintiff  is  referred  for  relief 
against  the  taking  of  the  depositions  by  Jones. 

An  entry  may  be  drawn  in  conformity  to  these  findings  of 
the  court. 

Entet. 

This  day  this  cause  came  on  to  be  heard  upon  the  prayer  of  the 
petition,  and  the  application  of  plaintiff  for  a  temporary  injunc- 
tion, restraining  each  and  all  of  said  defendants  from  further  do-  \ 
ing  or  continuing  or  threatening  to  do  any  of  said  unlawful  acts 
set  forth  in  said  petition.  Thereupon  said  application  was  argued  t 
and  briefs  submitted  to  the  court  by  the  attorneys  for  said  plaint- 
iff and  the  attorneys  for  said  defendants.                                                           I 

On  consideration  whereof,  said  court  orders :  ' 

1.  That  said  Heyne  be  restrained  from  disclosing  as  and  in  the  ; 
manner  set  forth  in  the  petition,  in  whole  or  part,  to  the  said  the  i 
American  Cash  Register  Company,  or  to  those  in  its  interest,  or  \ 
to  anyone  else,  any  data,  reports  and  information  of  a  confidential 

nature,  which  said  Heyne  was  confided  with  or  obtained  in  the 
manner  set  forth  in  the  petition  herein  as  an  officer  in  plaintiff's 
employ,  including  information  ''of  what  plaintiff's  mechanisms 
and  devices  do  or  fail  to  do  in  users*  hands,  and  of  the  reasons 
why,  and  of  what  customers'  interests  and  demands  will  in  the 
future  further  require,  and  of  what  mechanical  or  other  improve- 
ments can  be  invented  and  devised  or  were  contemplated  by  plaint- 
iff and  soon  to  be  brought  out,  to  perfect,  simplify,  and  enlarge 
the  utility  of  plaintiff's  product  and  output." 

2.  That  said  Heyne  be  restrained  from  disclosing  as  and  in  the 
manner  set  forth  in  the  petition,  in  whole  or  in  part,  to  the  said 
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the  American  Cash  Register  Company,  or  to  those  in  its  interest, 
or  to  anyone  else,  any  confidential  information  as  to  plaintiff's 
contemplated  improvements  and  inventions,  or  plans  for  placing 
the  same  on  the  market  and  protecting  the  same  by  letters  patent 
in  the  United  States  and  elsewhere. 

3.  That  said  Heyne  be  restrained  from  disclosing  as  afore- 
said any  confidential  information  of  any  nature  regarding  said 
plaintiff's  business  or  that  of  its  said  vendor  companies  in  said  pe- 
tition set  forth,  relative  to  matters  other  than  invention  or  me- 
chanical improvements  of  mechanisms. 

4.  That  said  defendants,  Carl  G.  Heyne,  Elbert  C.  Morton  and 
the  American  Cash  Register  Company  are  restrained  from  em- 
ploying or  using  in  its  said  business,  or  otherwise,  any  of  said 
confidential  information  above  stated  and  which  said  Hejnie  is  re- 
strained from  disclosing. 

5.  That  said  defendants,  Carl  G.  Heyne,  Elbert  C.  Morton  and 
the  American  Cash  Register  Company,  be  restrained  from  pro- 
moting, or  causing  to  be  organized,  or  continuing  to  assist  in  any 
way,  said  Users'  associations  at  Liverpool  or  elsewhere,  which 
have  for  their  object  the  obstructing,  litigating,  impeding,  or  pre- 
venting the  collection  by  said  plaintiff  from  the  users  and  pur- 
chasers of  its  machines  of  any  credits  or  debts  owing  for  registers 
heretofore  sold ;  or  to  induce  other  persons  like  situated  in  Great 
Britain  or  elsewhere,  so  to  do ;  or  by  otherwise  obstructing  or  de- 
laying plaintiff  in  the  collection  of  said  debts  or  claims. 

6.  That  said  defendants,  Carl  G.  Heyne,  Elbert  C.  Morton  and 
the  American  Cash  Register  Company,  and  their  agents  be  re- 
strained from  furnishing  to  said  newspaper  ''John  Bull,"  or 
any  owner  or  owners  or  publisher  thereof  any  aid  or  assistance  or 
any  matter  to  be  used  in  attacks  upon  said  plaintiff,  and  for  the 
purpose  of  injuring  it  in  its  business ;  and  inducing,  instigating 
or  encouraging  its  customers  and  the  purchasers  of  its  registers 
to  violate  their  contracts  with  plaintiff,  or  to  refuse  to  pay  for 
registers  purchased. 

7.  That  said  defendants,  Carl  6.  Heyne,  Elbert  C.  Mor- 
ton and  the  American  Cash  Register  Company,  and  their 
agents,    or    anyone    acting    in    their    interest,    be    restrained 
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from  circulating  through  the  mail  or  otherwise,  or  causing  to  be 
circulated  or  reprinted  in  the  United  States  or  elsewhere,  either 
said  newspaper  articles  or  notices  or  publications  copied  there- 
from having  the  intent  and  purpose  aforesaid. 

8.  That  said  defendants,  Carl  G.  Heyne,  Elbert  C.  Morton 
and  the  American  Cash  Register  Company,  be  restrained  from 
urging  or  instigating  parties  with  whom  plaintiff  has  dealt  or  is 
now  dealing,  or  may  hereafter  deal,  to  enter  into  suits  or  litiga- 
tion against  plaintiff,  and  from  aiding  them  in  such  litigation 
pending  or  which  may  hereafter  be  instituted,  by  supplying  con- 
fidential information  obtained  by  said  Heyne  when  in  plaintiff's 
employ,  and  as  they  have  hereinabove  been  restrained  from  dis-  * 
closing,  or  employing  or  paying  counsel  or  costs  or  expense  of 

such  litigation. 

9.  That  said  defendants,  Carl  G.  Heyne,  Elbert  C.  Morton  \ 
and  the  American  Cash  Register  Company,  their  agents  and  at- 
torneys, and  each  of  them,  be  restrained  from  prosecuting  or  as- 
sisting in  the  prosecution  of  either  of  said  qtco  warranto  actions 

and  proceedings  in  the  states  of  Ohio  and  Michigan,  or  from  tak- 
ing said  depositions  complained  of  in  said  petition,  or  contribu- 
ting to  the  payment  of  the  expenses  thereof,  or  employing  or  pay- 
ing attorneys  or  counsel  to  assist  in  the  prosecution  of  either  of 
said  actions  or  proceedings  or  in  the  taking  of  depositions  there- 
in; and  be  further  restrained  from  instigating,  promoting  or 
paying  for  the  prosecution  of  any  other  suit«  or  actions  or  pro- 
ceedings alleged  as  threatened  in  said  petition,  with  the  intent  and 
purpose  set  forth  in  the  petition  herein  filed. 

10.  That  said  defendants  be  restrained  from  paying  the  coun- 
sel fees  or  other  expenses  of  attorneys  retained  by  defendants  to 
conduct  said  actions  with  the  intent  and  purpose  as  stated  in 
said  petition ;  and  said  defendants  are  enjoined  from  conspiring 
and  from  continuing  any  conspiracy  to  injure  plaintiff  in  its  good 
will  and  business  and  from,  in  furtherance  of  such  conspiracy 
and  not  for  the  purposes  of  justice,  procuring  public  oflficers  in 
this  and  other  states  to  bring  proceedings  and  make  attacks  on 
plaintiff  and  from  carrying  on  such  litigation  by  counsel  employed 
and  paid  by  defendants  therefor. 


t- 
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The  bond  to  be  given  by  plaintiff  is  fixed  at  ten  thousand 
($10,000)  dollars  to  be  given  with  surety  according  to  law  and 
conditioned  accordingly.  This  temporary  injunction  to  be  in 
force  until  the  final  hearing  or  the  further  order  of  the  court. 

To  which  rulings,  findings,  judgment  and  decree  of  the  court 
and  to  each  paragraph  thereof,  as  contained  in  said  decree,  find- 
ing and  j\idgment,  the  said  defendants,  each  and  everyone,  for 
himself  and  for  the  other  defendants,  by  their  counsel  excepts. 


PROSECUTION  FOR  RECEIVING  PAYMENT  OP  A  FALSE 

BILL  AGAINST  THE  STATE. 


^  Common  Pleas, Court  of  Franklin  County. 

>  The  State  of  Ohio  v.  George  L.  Ruggles,  John  T.  Payne  and 

George  E.  Wood.  * 

*J  Decided,  June,  1910. 

Criminal  Law — What  Facts  Must  he  Charged — In  an  Indictment  for 
I  Receiving  Payment  of  a  False  Bin. 

An  Indictment  will  not  lie  for  receiving  payment  of  a  false  bill,  where 
the  defendant  is  so  described  as  not  to  necessarily  imply  that  he 
4  had  authority  to  make  the  purchase  or  to  draw  a  bill  for  the  goods 

purported  to  have  been  purchased. 


Karl  T.  Webber,  for  plaintiff. 

R.  E,  Westfall  and  Cyrus  HuliJig,  contra. 

Rathmell,  J. 

Separate  motions  are  submitted  by  George  L.  Rnggles  and 
George  E.  Wood  to  quash  the  indictment  in  this  case  by  reason 
of  certain  defects  on  the  face  of  the  record  in  the  form  of  the 


•  Exceptions  overruled  by  the  Supreme  Court  on  December  6,  1910,  on 
the  ground  that  the  indictment  does  not  sufficiently  charge  that  the 
bill  paid  was  not  a  valid  claim  against  the  state.  No  further  re- 
port.    (83  Ohio  St.,  — .) 
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indictment  and  in  the  manner  in  which  the  oflPense  is  charged. 

The  indictment  is  for  receiving  payment  of  a  false  bill.  The 
bill  on  which  it  is  alleged  payment  was  received  from  the  treas- 
urer of  the  state  is  set  out  in  the  indictment,  and  it  is  charged 
' '  that  the  bill  is  false  and  fraudulent  in  this,  to- wit,  that  the  said 
George  E.  Wood  had  not  purchased  said  17  reams  ledger, 
23x36-80,  at  $28,  to-wit,  17  reams  of  ledger  paper  of  the  value  of 
$476,  nor  any  part  of  it  from  the  Ruggles-Gale  Company,  and 
said  false  and  fraudulent  bill  and  said  item  in  said  false  and 
fraudulent  bill  is  wholly  false  and  fraudulent.'' 

It  is  contended,  with  other  claims,  that  it  appears  on  the  face  of 
the  indictment  that  George  E.  Wood,  as  an  individual,  was  with- 
out authority  to  represent  or  to  bind  the  state;  and  only  in  his 
oflficial  capacity  could  his  purchase  or  failure  to  purchase  have 
any  connection  with  or  influence  upon  the  alleged  crime  at- 
tempted to  be  charged  in  the  indict^lent,  and  hence  that  the 
same  does  not  sufficiently  charge  an  offense  under  the  laws  of  the 
state. 

The  statute,  Section  7075,  Revised  Statutes,  upon  which  this  in- 
dictment appears  to  be  founded,  provides  that  whoever  knowing 
the  same  (that  is  any  bill  false  or  fraudulent  in  whole  or  in  part) 
to  be  false  and  fraudulent,  receives  payment  of  any  such 
♦  •  •  bill  •  •  •  from  the  treasurer  of  state  •  •  • 
shall,  if  such  evidence  of  indebtedness,  •  *  •  of  which  pay- 
ment is  received,  is  false  or  fraudulent  to  the  amount,  etc.,  be 
punished  as  provided  in  the  statute. 

It  is  clear  that  one  of  the  essential  elements  of  an  offense  un- 
der this  branch  of  the  statute  is  that  the  bill,  the  evidence  of  in- 
debtedness of  which  payment  is  received,  must  be  false  or  fraudu- 
lent. 

It  is  alleged  as  a  statement  of  fact  that  the  bill  is  false  and 
fraudulent  in  this:  that  said  George  E.  Wood  had  not  pur- 
chased said  item  alleged  or  any  part  of  it  from  said  the  Buggies- 
Gale  Company.  Does  such  an  allegation  state  facts  sufficient  to 
show  the  bill  was  false  and  fraudulent ;  that  is,  are  facts  averred 
from  which  the  necessary  inference  would  follow  that  it  is  false 
and  fraudulent? 
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It  is  a  general  rule  of  criminal  pleading  that  an  indictment 
must  specifically  set  forth  all  the  facts  and  circumstances  consti- 
tuting the  offense  intended  to  be  charged,  with  such  certainty  and 
precision  that  an  indictable  offense  is  made  legally  and  logically 
to  appear.     (1  W.  L.  M.,  333,  and  authorities  cited.) 

An  indictment  on  a  statute  must  set  forth  all  the  affirmative 
facts  which  constitute  a  prima  facie  case — all  the  ingredients 
which  enter  into  the  offense  whether  set  down  in  the  statute  in 
terms  or  interpreted  into  it  must  be  stated.  {Bishop's  New 
Criminal  Procedure,  Sections  593,  612.) 

It  is  pointed  out  that  by  Section  137,  Revised  Statutes,"  the 
Secretary  of  State  is  the  person  clothed  with  authority  to  pur- 
chase stationery  and  other  articles  as  may  be  necessary  for  the 
use  of  the  General  Assembly  and  state  officers. 

In  alleging  that  the  bill  was  false  and  fraudulent  in  that 
George  E.  Wood  had  not  purchased  the  item  described,  the  indict- 
ment fails  to  show  a  charging  of  sufficient  facts  from  which  the 
necessary  inference  would  follow  that  the  bill  was  false  or  fraudu- 
lent in  the  respect  alleged  as  to  purchase.  The  claim  itself  set 
forth  does  not  afford  any  ground  for  the  conclusion  that  it 
was  false.  It  purports  to  be  by  the  proper  authority;  and  to 
aver  that  George  E.  Wood  had  not  purchased  would  not  make 
a  prim^a  facte  case  of  invalidity  or  falsity  as  to  purchase. 

But  it  is  claimed  that  the  statements  in  the  indictment  that 
Wood  was  ** stationery  clerk"  in  the  office  of  the  Secretary  of 
State;  and  that  the  defendants,  pretending  that  said  George  E. 
Wood,  stationery  clerk  in  the  office  of  the  Secretary  of  State  for 
the  state  of  Ohio,  had  purchased  from  the  Ruggles-Gale  Company 
certain  office  supplies  and  stationery  of  the  amount  and  value 
alleged,  and  that  the  state  was  indebted,  etc.,  meets  the  conten- 
tion of  want  of  authority  to  purchase  on  the  face  of  the  charge. 

The  participial  form  of  allegation,  though  in  the  introductory 
part  of  the  indictment,  might  suffice  when  so  employed  as  to 
satisfy  the  demand  for  directness  {Bishop's  New  Criminal  Pro- 
cedure, 556),  as  to  a  material  fact.  But  it  does  not  appear  to  me 
that  the  descriptive  term  '* stationery  clerk''  necessarily  implies 
that  Wood  was  entitled  to  make  such  a  purchase  or  draw  such  a 
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bill.     If  the  secretary  purchased  the  bill  or  his  agent  in  that  be- 
half, then  it  would  not  be  false  in  the  particular  of  purchase. 

The  statute  does  not  confer  authority  to  purchase  on  the  **  sta- 
tionery clerk"  in  the  oflfice  of  the  Secretary  of  State  as  such,  or 
on  any  other  employe  in  his  office  as  such.  Hence  the  mere  use 
of  the  descriptive  term  does  not  aid  the  averment  in  the  neces- 
sary implication  of  authority. 

The  Secretary  of  State  or  his  agent  in  that  behalf  might  pur- 
chase. What  one  does  through  an  agent  he  does  in  matter  of  law 
himself.  The  pleader  may,  if  he  chooses,  so  allege  it,  not  men- 
tioning the  name  of  the  agent.  Or  he  may  equally  well  set  out 
the  transaction  according  to  its  outward  form,  introducing  the 
name  of  the  agent. 

Such  extrinsic  facts  should  be  positively,  and  with  certainty, 
set  forth  relative  to  authority  to  purchase  as  that  when  it  is  ' 
stated  as  a  ground  of  falsity,  that  George  E.  Wood  did  not  pur- 
chase the  bill,  it  would  follow  legally  and  logically  and  as  a 
necessary  inference  on  the  face  of  the  charge  that  the  bill  is  false 
in  that  particular. 

The  motions  of  Ruggles  and  Wood  to  quash  are  severally  sus- 
tained on  the  second  ground  thereof,  respectively.  Balance  of 
motions  severally  overruled. 
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SALES  OF  NON-INTOXICATING  MALT  LIQUORS  PROHIBITED 

BY  THE  ROSE  LAW. 

Common  Pleas  Court  of  Fulton  County. 

State  of  Ohio  v.  August  Walder.  • 

Decided,  June  30,  1909. 

LAquor  Laws^PoHce  Power  of  the  State  Permits  the  Defining  of  In- 
toxicating Liquors — Sale  of  Non-intoxicating  Malt  Liquors  within 
the  InhiUtion  of  the  Rose  Law — 99  0.  L.,  S5. 

1.  Prohibition  of  the  sale  of  malt  liquor,  without  reference  to  its  in- 

toxicating quality,  is  within  the  police  power  of  the  state. 

2.  The  sale  of  malt  liquor  for  use  as  a  beverage  is  within  the  inhibi- 

tion of  the  Rose  county  local  option  law,  and  it  is  no  defense  to  a 
prosecution  for  violation  of  this  law  that  the  beverages  sold  were 
not  intoxicating. 

F.  H.  Wolf,  Prosecuting  Attorney,  for  plaintiff. 
J,  P.  Ragan,  contra. 

Bjllits,  J. 

The  defendant  was  tried  by  the  court  upon  an  affidavit  charg- 
ing him  with  the  sale  of  a  glass  of  intoxicating  liquor  in  viola- 
tion of  the  county  local  option  law.  The  evidence  of  the  sale 
of  a  beverage  in  taste,  smell  and  effervescence  somewhat  resem- 
bling lager  beer  was  direct ;  testimony  of  its  character  consisted 
largely  of  defendant's  admissions,  and  defendant  went  on  the 
stand  in  his  own  behalf  and  testified  that  he  made  the  liquor  by 
mingling  a  malt  preparation  with  hop  syrup.  From  his  testi- 
mony it  is  plain  that  a  substantial  and  fundamental  element  of 
the  beverage  was  malt  liquor,  and,  in  the  opinion  of  the  court, 
when  it  is  shown  that  an  indispensable  and  material  part  of  the 
beverage  is  made  from  malt,  this  fact  satisfies  the  law  and  justi- 
fies the  appellation  of  a  malt  liquor,  and  accordingly  it  is  our 
opinion  that  the  drink  sold  by  defendant  in  this  case  was  such. 
No  attempt  was  made  by  the  state  to  show  that  the  liquor  was 
intoxicating,  and  the  only  testimony  we  have  upon  this  subject 

*  Affirmed  by  the  Supreme  Court,  St<ite  v.  Walder,  83  O,  S.,  — , 
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is  that  of  the  defendant  who  said  that  in. its  preparation  he  iSrst 
made  a  malt  liquor  out  of  which  he  extracted  the  alcohol  by  boil- 
ing, and  that,  when  he  got  ready  to  dispense  it  as  a  beverage,  he 
mixed  it  with  a  syrup  of  hops  and  sugar  and  immediately  put 
it  on  tap;  that  at  first  it  developed  alcohol  very  slowly,  reaching 
a  percentage  for  the  first  twenty  to  thirty  hours  after  mixing,  ac- 
cording to  the  state  of  the  weather,  of  about  five-tenths  of  1  per 
cent,  of  the  drug,  but  that  thereafter  it  would  begin  to  sour  and 
develop  alcohol  rapidly  and  become  unpalatable.  He  protested 
that  he  sold  it  only  when  first  made  and  exclusively  to  be  drank 
upon  the  premises. 

The  evidence  demands  that  the  court  treat  this  article  as  a 
non-intoxicating  malt  liquor,  and  the  question  is  squarely  before 
us  whether  the  sale  or  furnishing  of  such  a  beverage  is  within 
the  county  local  option  law. 

This  proposition  turns  upon  the  interpretation  of  Section  3 
of  the  act  of  March  3,  1908  (99  0.  L.,  36),  which  reads: 

**The  phrase  'intoxicating  liquor'  as  used  in  this  act  shall  be 
construed  to  mean  any  distilled,  malt,  vinous  or  any  intoxicating 
liquor  whatever." 

It  would  seem  that  if  the  statute  had  attempted  to  prohibit,  by 
express  terms,  the  sale  of  distilled,  malt,  vinous  or  any  intoxica- 
ting liquor,  the  obvious  method  of  construing  the  meaning  of 
such  an  expression  would  bo  as  if  it  should  read :  distilled  liquors, 
malt  liquors,  vinous  liquors,  or  any  intoxicating  liquor;  and  the 
Supreme  Court,  in  State  v.  Kauffman,  68  Ohio  St.,  635,  so  con- 
strued the  old  Dow  law,  holding  that  the  terms  of  Section  1  of  the 
act  of  February  20,  1896  (92  0.  L.,  34),  imposing  a  tax  upon  the 
business  of  ''trafficking  in  spirituous,  vinous,  malt,  or  any  intoxi- 
cating liquors,*'  required  the  person  dispensing  a  non-intoxica- 
ting malt  liquor  to  pay  the  tax.  In  the  Aiken  law,  98  0.  L.,  99, 
raising  the  tax  to  $1,000,  the  language  of  this  section  was 
changed,  so  that  it  now  imposes  the  tax  upon  the  business  of 
trafficking  in  "spirituous,  vinous,  malt  or  other  intoxicating 
liquors,"  and  the  Guernsey  county  circuit  court  has  recently  held 
that  such  a  change  in  the  language  works  a  release  of  the  obliga- 
tion, contained  in  the  old  statute,  to  pay  a  tax  on  the  dealing  in 
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non-intoxicating  drinks.  Murray  v.  LaFollette,  12  C.  C. — N.  S., 
113. 

It  would  seem  plain  that  the  change  in  the  language  referred 
to  warrants  the  construction  of  the  Aiken  law  which  the  court  in 
question  arrived  at,  but  that  decision  but  emphasizes  the  necessity 
of  construing  the  language  of  the  Dow  law  as  the  Supreme  Court 
interpreted  it.  In  State  v.  Kauffman,  supra,  it  was  earnestly  ar- 
gued that  the  title  of  the  act,  which  was  to  provide  **  against  the 
evils  resulting  from  the  traffic  in  intoxicating  liquors,'*  should 
be  considered  as  limiting  the  meaning  of  the  words  of  descrip- 
tion to  intoxicating  liquors  of  the  several  origins,  but  the  Su- 
preme Court  held  that  the  language  of  the  statute  was  equivalent 
to  imposing  a  tax  upon  the  business  of  trafficking  in  intoxicating 
liquors  and  also  upon  the  traffic  in  spirituous,  vinous,  and  malt 
liquors,  and  that  the  term  *'malt  liquors,"  was  a  generic  term,  in- 
cluding both  intoxicating  and  non-intoxicating  beverages.  "We 
are  unable  to  see  that  the  change  in  the  phraseology  in  the  Rose 
law,  in  attempting  to  define  the  meaning  of  the  expression  ''in- 
toxicating liquors, ' '  permits  any  different  construction  than  that 
reached  by  the  Supreme  Court  in  State  v.  Kauffman,  sMpra,  and 
hence  we  say  that  the  section  now  before  us  attempts  to,  and 
does,  say  that  the  term  ** intoxicating  liquor''  shall  be  held  to 
include  and  mean  any  malt  liquor,  without  reference  to  its  in- 
toxicating power,  leaving,  for  further  consideration  in  this  opin- 
ion, the  question  of  the  validity  of  the  application  of  such  a 
definition  in  a  case  of  this  kind  and  the  ability  of  the  Legisla- 
ture to  make  such  a  law. 

A  number  of  cases  have  been  decided  covering  this  question, 
and  with  practical  unanimity,  upon  a  variety  of  circumstances 
both  of  statute  and  fact;  they  hold  that  it  is  within  the  police 
power  of  the  state  to  make  it  an  offense  to  sell  any  liquor  which 
may  be  of  such  a  character  as  to  render  easy  fraud  and  evasion 
of  the  statutes  touching  the  sale  of  intoxicating  liquor.  Some  of 
these  cases  only  will  we  notice.  In  Hewitt  v.  People,  186  III, 
336,  the  court  says: 

**That  the  Legislature  defined  a  dramshop,  and  selected  spir- 
ituous, vinous  and  malt  liquors,  and  branded  them  as  intoxica- 
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ting  without  proof  of  their  intoxicating  character ;  that  they  au- 
thorized a  license  to  keep  a  dramshop  and  sell  intoxicating,  malt, 
vinous,  mixed,  or  fermented  liquor,  and  provided  that  without 
such  license  the  sale  of  any  intoxicating  liquor  should  constitute 
an  offense,  and  subject  the  offender  to  punishment. 

''Under  the  statute  it  is  sufficient  to  prove  that  a  defendant 
sold  spirituous,  vinous,  or  malt  liquor,  without  proving  their  in- 
toxicating quality." 

In  the  case  of  United  States  v.  Cohn,  2  Ind.  Ter.,  474,  the 
court  had  before  it  the  duty  of  interpreting  a  federal  statute 
which  forbade  the  sale  within  the  territory  of  ''any  vinous, 
malt  or  fermented  liquors,  or  any  intoxicating  drinks  of  any 
kind  whatsoever,"  language  which  is  not  substantially  different 
from  that  before  us  in  our  county  option  law.  The  article  sold 
was  a  malt  preparation  known  as  Rochester  Tonic,  and  it  was 
conceded  to  be  non-intoxicating,  unless  taken  in  quantities  ex- 
ceeding the  capacity  of  human  consumption.  The  opinion  at 
length  discusses  the  right  of  states,  in  the  exercise  of  their  police 
powers,  to  prohibit  the  sale  of  such  beverages,  and  decides  that 
whatever  the  states  may  do  in  that  behalf  Congress  may  do  for 
the  territories,  and,  after  quoting  the  statute  at  length,  proceeds : 

"No  one  can  carefully  read  this  statute  but  that  he  will  be 
impressed  with  the  idea  that  Congress,  whatever  it  omitted  to  do, 
intended  to  completely  cover  the  whole  case,  and  to  erect  a  com- 
plete and  impregnable  barrier  against  the  introduction,  sale,  and 
use  of  intoxicating  liquor  in  all  of  its  forms,  and  to  guard 
against  all  of  the  well-known  subterfuges  resorted  to  to  deceive 
courts  and  juries  in  relation  to  the  matter.     *     •     • 

"It  will  be  seen  that  the  only  kinds  of  liquors  specifically 
named  by  the  statute  are  vinous,  malt,  and  fermented  liquors.  If 
it  were  intended  that  only  such  of  these  as  could  be  shown  to 
be  intoxicating  shonlfl  he  included,  why  name  them  at  all?  Why 
not  simply  say  that  all  intoxicating  liquors  and  drinks  should 
be  prohibited,  or  whiskey,  brandy,  rums,  wines  and  all  other  in- 
toxicating drinks?  The  more  common  use  of  language  in  such 
cases  is  to  nam^  thf*  pronounced  articles  first,  and  then  follow 
them  with  the  general  clause,  and  thus  emphasize  that  which 
is  intended.  Whiskey,  brandy,  rum,  and  wines  are  all  intoxi- 
cating per  sc.  Therefore  name  them,  and  then  all  that  it  may  be 
necessary  to  prove  intoxicating  naturally  come  under  the  gen- 
eral clause  'all  other  intoxicating  drinks.'    But  here  those  more 
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intense  intoxicants  are  not  named  at  all,  but  vinous,  malt  and  fer- 
mented liquors  are.  Congress  evidently  had  some  purpose  in 
thus  changing  the  ordinary  and  common  use  of  language.*' 

It  is  therefore  concluded  by  the  court  that  the  prohibition  of 
the  sale  of  malt  liquor,  without  reference  to  its  intoxicating  quali- 
ties, was  not  an  unreasonable  exercise  of  the  police  power. 

In  State  v.  Frederickson,  101  Me.,  37,  the  question  was  whether 
keeping  a  place  where  fresh  cider  was  offered  for  sale  was  indict- 
able under  the  law  of  that  state,  which  contains  this  definition : 

**  Wine,  ale,  porter,  strong  beer,  lager  beer  or  other  malt  liquors 
and  cider,  when  kept  or  deposited  with  intent  to  sell  the  same 
for  tippling  purposes,  or  as  a  beverage,  as  well  as  distilled  spirits, 
are  declared  intoxicating  within  the  meaning  of  this  chapter." 

The  court  says: 

**The  liquors  above  enumerated  are  declared  intoxicating  by 
law. 

**In  determining  whether  or  not  a  liquor  is  to  be  regarded  as 
intoxicating  under  this  enumeration,  it  is  entirely  immaterial 
whether  it  is  intoxicating  in  fact.  As  was  well  said  in  State  v. 
O'Connell:  *It  is  not  for  the  jury  to  revise  the  judgment  of  the 
Legislature  and  determine  whether  or  not  liquor  is  or  is  not  in- 
I  toxicating.'    When  it  appears  that  a  liquor  comes  within  the 

scope  of  the  forbidden  enumeration  that  moment  its  intoxicating 
character  becomes  fixed  by  law,  and  its  non-intoxicating  char- 
acter, as  a  matter  of  fact,  becomes  entirely  immaterial  with  re- 
spect to  the  application  of  the  statute.  Commonwealth  v.  Bios, 
116  Mass.,  56;  Commonwealth  v.  Anthes,  78  Mass.,  29;  Common- 
wealth v.  Brelsford,  161  Mass.,  61;  State  v.  Piche,  98  Me.,  348; 
State  V.  O'Connell,  99  Me.,  61;  Commonwealth  v.  Snow,  133 
Mass.,  575;  State  v.  Intoxicating  Liquors,  76  Iowa,  243;  State 
v.  Ouinness,  16  R.  I.,  401." 

And  proceeding  to  consider  defendant's  proposition  that  the 
law  was  in  contravention  to  the  Fourteenth  Amendment  to  the 
federal  Constitution,  the  court  says: 

"Here  two  questions  must  be  considered:  First  whether  this 
provision  of  the  Federal  Constitution  is  violated  by  a  state  law 
regulating  or  prohibiting  the  sale,  and  keeping  for  sale,  of  in- 
toxicating liquors,  and  second,  whether  it  is  violated  by  a  state 
law  declaring  certain  liquors  intoxicating,  within  the  meaning 
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of  the  law  governing  intoxicating  liquors,  irrespective  of  the  in- 
toxicating character  of  such  liquors,  as  a  matter  of  fact.  The 
answer  to  both  of  these  questions  is  that  a  state  law  regulating 
or  prohibiting  the  selling,  or  keeping  for  sale  of  intoxicating 
liquors  is  a  legal  exercise  of  police  power,  and  is  not  in  contra- 
vention of  the  Fourth  Amendment  to  the  Federal  Constitution. 
This  has  been  repeatedly  held,  and  can  be  no  longer  an  open 
question."  Citing  numerous  decisions  by  the  Supreme  Court  of 
the  United  States. 

In  the  case  of  Feibelman  v.  State,  130  Ala.,  122,  approved  by 
the  recent  case  of  Dinkins  v.  State,  149  Ala.,  49,  the  defendant 
was  convicted  under  a  statute  which  made  it  an  offense  to  sell 
spirituous,  vinous,  or  malt  liquors,  or  intoxicating  liquors  or  bev- 
erages within  three  miles  of  a  certain  church.  The  proof  showed 
that  the  article  sold  was  a  non-intoxicating  malt  liquor  called 
**Hop  Jack."  The  Supreme  Court  of  Alabama,  reviewing  the 
overruling  by  the  trial  court  of  the  motion  to  exclude  the  evi- 
dence, said: 

**We  may,  for  all  the  purposes  of  this  case,  concede,  without 
indicating  any  opinion  upon  the  question,  that  the  Legislature 
may  not,  in  the  exercise  of  police  power,  prohibit  the  sale  of 
malt  liquor  which  is  not  intoxicating  nor  otherwise  deleterious 
in  any  way,  where  the  sole  purpose  and  object  is  the  prevention 
of  the  sale  of  that  particular  character  or  quality  of  malt  liquor. 
But  it  is  common  knowledge  that  most  malt  liquors  are  intoxica- 
ting and  harmful  when  used  excessively,  and  are  capable  of 
excessive  use  as  a  beverage.  The  sale  of  all  such,  of  course,  the 
Legislature  has  the  power  to  prohibit.  But,  if  the  prohibition 
should  go  only  to  the  sale  of  ntoxicating  malt  liquors,  there  would 
be  left  open  such  opportunities  for  evasions  and  there  would 
arise  such  difficulties  of  proof  as  the  law  could  not  be  eflfectively 
executed;  and  the  lawmakers  having  the  undoubted  power  to 
prohibit  and  prevent  the  sale  of  intoxicating  malt  liquors,  and 
to  enact  to  that  end  a  law  which  can  be  executed  so  as  to  secure 
it,  and  finding  that  this  can  not  be  accomplished  without  ex- 
tending the  prohibition  to  all  malt  liquors,  whether  intoxicating 
or  not,  such  extension,  necessary  to  prevent  the  sale  of  intoxi- 
cants, is  as  essentially  the  proper  exercise  of  the  police  power  as 
the  inhibition  with  reference  to  intoxicants." 

Many  other  cases  may  be  found,  some  of  which  have  been 
cited  to  the  court  in  argument,  but  it  is  not  necessary  to  lengthen 
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this  opinion  by  considering  them.  It  is  suflBcient  to  say  that  the 
unopposed  current  of  judicial  opinion,  as  expressed  by  the  high- 
est courts  of  many  states,  is  that  the  Legislature  has  the  power 
to  define  what  sort  of  liquors  shall  be  deemed  intoxicating  for 
the  purpose  of  administering  laws  to  restrain  the  evils  flowing 
from  the  use  of  intoxicating  drinks,  and  that  the  naming  of  any 
particular  liquor  in  the  statute  as  belonging  to  the  category  re- 
lieves the  state  of  the  necessity  of  proving  its  intoxicating  char- 
acter in  fact.  That  this  stand  of  the  court  is  not  a  development 
of  the  present  High  wave  of  public  opinion  against  the  traflSc,  but 
has  long  been  the  law  and  was  declared  to  be  so  long  before  pro- 
hibition and  repressive  restrictions  became  favorites  of  legisla- 
tion generally,  is  shown  by  the  fact  that  forty  years  ago,  in  the 
case  of  State  v.  Wadsworth,  30  Conn.,  55,  it  was  held  that  be- 
cause the  statute  of  that  state  named  ale  in  a  list  of  statutorily 
defined  intoxicating  liquors,  proof  of  the  sale  of  ale,  without 
special  proof  of  its  intoxicating  character,  sufficed  in  a  prose- 
cution for  illegal  trafficking.  The  cases  we  have  quoted  from 
teem  with  citations  of  authority,  to  which  those  unsatisfied 
with  our  position  in  this  case  are  referred.  A  prolonged  con- 
sideration of  many  cases  convinces  us  that  no  authority  is  in 
real  conflict  with  this  position  and  that  those  decisions  which, 
at  first  look,  appear  to  be  in  conflict,  are  really  not  so,  but  de- 
pend upon  either  their  particular  facts  or  upon  some  idiosyn- 
crasy of  language  in  the  statute,  as  may  be  exemplified  in  the 
case  cited  from  Guernsey  circuit  court,  Murray  v.  LaFollete, 
supra,  which  can  not  be  said  to  conflict  with  or  be  inconsistent 
with  State  v.  Kauffman,  supra. 

It  being  conceded  that,  under  their  police  power,  states  may 
regulate  to  the  extent  of  prohibiting  the  traffic  in  intoxicating 
drinks,  it  is  a  logical  and  necessary  corollary  to  that  power  that 
they  may  pass  such  laws  as  are  obviously  necessary  to  make  that 
power  eflfective,  and  to  prevent  evasions  and  deceits,  even  if,  in 
so  doing,  they  may  prohibit  indulgences  that  are  by  themselves 
harmless.  In  the  case  before  us,  conceding  that  the  business, 
as  the  defendant  claims  to  have  carried  it  on,  was  harmless,  be- 
cause he  sold  only  before  alcohol  in  more  than  trifling  propor- 
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tions  developed  in  the  liquid  and  because  he  required  it  to  be 
drank  on  the  premises,  yet  to  permit  the  business  to  be  continued 
means  to  afford  wide  opportunity  to  evade  the  law  and  to  bring 
the  legislation  into  derision,  and  to  devolve  upon  the  officers 
charged  with  its  execution  great  and  overwhelming  burdens,  for, 
if  he  may  sell  this  drink  others  not  so  scrupulous  as  he  professes 
to  be  may  also,  and  the  work  of  officers  having  the  execution  of 
the  law  before  them  may  consist  largely  in  weighing  the  charac- 
ters and  dispositions  of  the  vendors  when  there  is  brought  before 
them  the  fact  that  liquors  having  the  superficial  characteristics 
of  intoxicants  are  being  vended  or  furnished.  It  is  not  feasible  to 
expect  the  law  to  draw  the  line  anywhere  else  than  to  the  point 
where  it  may  be  most  easily  executed,  and  that  point,  in  cases 
of  this  character,  is  obviously  where  opportunities  for  evasions 
and  deceits  are  least  possible.  The  court  is  bound  to  uphold 
legislation  designed  to  secure  that  advantage  in  favor  of  good 
order  and  sobriety.  Our  conclusion,  therefore,  is  that  the  liquor 
in  question  was  a  malt  liquor,  and  that  its  sale  is  prohibited  by 
the  act,  whether  actually  intoxicating  or  not,  and  that,  under 
the  definition  in  the  act,  it  was  rightfully  denominated  in  the 
affidavit  intoxicating  liquor,  and  that,  upon  all  the  facts  before 
us,  the  defendant  must  be  considered  guilty  of  a  violation  of  the 
local  option  law  as  it  is  in  force  in  Fulton  county.  We  might 
add,  further,  for  the  information  of  the  defendant,  and  as  a 
suggestion  for  his  future  course  in  business,  that  the  conclusion 
we  reach  is  not  based  upon  the  fact  that  his  product,  as  sold  in 
this  instance,  was  not  stable  in  its  alcoholic  content,  but  that  the 
judgment  of  the  court  is  confined  to  the  fact  that  the  liquor  con- 
tained, as  one  fundamental  and  principal  ingredient,  diluted 
extract  of  malt.  The  fact  that  it  might  develop  more  and  more 
alcohol  from  time  to  time  only  made  the  sale  more  inadvisable, 
without  adding  to  its  unlawfulness. 

In  the  view  the  court  takes  of  the  Rose  law,  to  which  we  are 
forced  by  these  numerous  authorities,  the  sale  as  a  beverage  of 
any  liquor,  made  in  any  material  degree  by  extracting  the  princi- 
ples of  grain  through  the  process  of  malting,  is  against  the  law, 
even  thought  by  the  use  of  acid,  or  through  any  process,  the  for- 
mation of  alcohol  therein  is  arrested  and  prevented. 
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JURISDICTION  OF  COUNTY  COMMISSIONERS  OVER 

SCHOOL  MATTERS. 

Common  Pleas  Court  of  Hardin  County. 

The  Board  op  Education  op  Washington  Township  v.  The 
Board  op  County  Commissioners  et  al. 

Decided,  October,  1909. 

Schools — Jurisdiction  of  Board  of  Education  c/s  to  Control  of — May 
Not  &e  Interfered  With  by  County  Commissioners ^  Unless — Fixing 
of  Tax  Levy  and  Location  of  Schools  are  Judicial  Acts — Section 
1610, 

In  fixing  the  school  levy  and  in  determining  the  number  of  schools 
which  shall  be  maintained  in  a  school  district,  a  board  of  educa- 
tion performs  judicial  acts,  and  in  the  case  iinder  consideration 
did  not  adopt  a  policy  so  unmistakably  wrong  as  to  show  a  gross 
abuse  of  the  discretion  confided  in  it  by  law,  and  the  county  com- 
missioners were  not  justified,  therefore,  in  reversing  the  action  of 
the  board  of  education  by  ordering  a  larger  tax  levy  and  the  es- 
tablishment of  another  sub-district. 

Thomas  C.  Mahan,  for  plaintiff. 

James  R,  StUlings,  Prosecuting  Attorney,  and  Smith  <&  Hoge, 
contra. 

Henderson,  J. 

There  is  no  serious  dispute  or  issue  as  to  the  facts  in  this  case. 
They  may  be  briefly  outlined  as  follows : 

1.  Prior  to  1894,  there  was  in  Washington  township  a  school 
sub-district,  No.  11,  embracing  the  territory  in  question  and  here- 
after referred  to,  and  perhaps  some  other  territory;  this  sub- 
district  was  abandoned  in  1894. 

2.  In  May,  1909,  verbally,  and  in  June,  1909,  by  formal  writ- 
ten petition,  S.  Matheny  and  others,  parents  residing  and  owning 
lands  and  having  children  of  school  age  within  this  territory, 
requested  the  board  of  education  of  Washington  township  to 
estaA)lish  a  sub-district  and  to  build  a  school  house,  at  or  near 
the  meeting  corners  of  Sections  20,  21,  28  and  29  in  said  township. 
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3.  That  the  board  of  education  in  effect  denied  their  request, 
and  about  July  10,  1909,  the  same  petition  was  presented^  to  the 
county  commissioners. 

4.  That  such  proceedings  were  had  on  this  petition  before  the 
county  commissioners,  acting  under  the  supposed  authorization 
of  Revised  Statutes,  Section  3969  (General  Code,  7610),  that 
on  August  16,  1909,  said  petition  was  granted,  a  new  sub-district 
was  created  one  mile  square,  embracing  the  southeast  quarter  of 
Section  20,  the  southwest  quarter  of  Section  2,  the  northwest 
quarter  of  Section  28  and  the  northeast  quarter  of  Section  29, 
and  it  was  ordered  that  a  new  school  building  be  forthwith  built 
and  equipped,  and  that  for  expenses  arising  from  this  action, 
an  additional  levy  of  two  mills  for  the  Washington  township 
school  district  be  levied  and  certified;  the  attempt  to  carry  out 
this  order  of  the  commissioners  has  led  to  this  action,  wherein 
th^  board  of  education  of  Washington  township  seek  an  injunc- 
tion against  further  proceedings  under  the  orders  of  the  conunis- 
sioners. 

5.  That  twenty-two  children  of  school  age,  mostly  from  four 
families,  live  within  one-half  mile  of  and  will  attend  the  proposed 
school;  that  without  the  proposed  school,  these  children  are 
attending  the  district  schools  to  which  they  have  been  assigned 
by  the  board  of-  education,  will  be  obliged  to  travel  upwards 
of  1.5  miles,  partly  over  mud  and  muck  roads,  which  are  low 
and  at  certain  times  of  the  year  almost  impassible  to  children  of 
tender  years. 

6.  That  the  board  of  education  of  Washington  township,  a 
township  of  the  usual  size,  six  miles  square,  maintain  eleven  ele- 
mentary schools  in  as  many  sub-districts  in  said  township,  hav- 
ing capacity  for  about  forty-five  pupils  each  and  with  an  average 
attendance  last  year  of  twenty-eight  pupils  each. 

7.  That  there  is  ample  capacity  for  the  twenty-two  children 
of  this  proposed  new  district  in  the  schools  in  the  district  to  which 
they  have  respectively  been  assigned  by  the  board  of  education ; 
and  that  these  schools  ofTer  the  requisites  of  educational  advan- 
tages in  the  way  of  buildings,  equipment,  teachers  and  branches 
taught. 
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Under  this  state  of  facts,  did  the  county  commissioners  have 
the  legal  right  to  supersede  the  board  of  education  of  Wash- 
ington township,  and  to  take  into  their  hands  the  power  con- 
ferred by  law  primarily  upon  that  board,  as  it  is  alleged  and  ad- 
mitted it  is  now  attempting  to  do? 

The  school  electors  of  each  school  district  elect  a  board  of  edu- 
cation for  their  district  schools;  into  the  hands  of  this  board  of 
education  the  law  of  our  state  commits,  in  general,  all  the  powers 
granted  respecting  the  maintenance  of  schools  in  such  districts; 
such  as  the  determination  of  the  number  of  school  houses  neces- 
sary, the  selection  and  purchase  of  sites,  the  building  and  equip- 
ment of  school  houses,  the  assignment  of  pupils  thereto,  the  rules 
and  regulations  governing  the  conduct  of  pupils,  the  course  of 
study,  text-books  and  grading,  the  hiring  and  payment  of  teacher 
and  other  instructors,  and  the  raising  of  money  by  taxation  to 
meet  proper  and  legal  expenditures;  these  powers  are  broadly 
vested  in  the  local  board,  w^ho,  in  the  judgment  of  the  law,  are 
best  qualified  by  residence,  interests  and  local  knowledge,  to  ex- 
ercise them  carefully,  wisely  and  with  discrimination,  to  the  best 
interest  of  the  school  children  of  the  district,  which  is  the  ulti- 
mate aim  and  just  purpose  of  all  school  legislation. 

As  a  rule  courts  \vill  not  interfere  with  board  of  education  in' 
the  exercise  of  these  functions.  The  control  and  management 
of  the  schools  of  this  state  is  given  to  the  boards  of  education  by 
the  statute,  and  these  boards  can  not  be  interfered  with  in  any 
manner  by  the  court  unless  there  is  a  gross  abuse  of  the  discre- 
tionary powers  given.  Youmans  v.  Board  of  Education,  13  C.  C, 
207;  Board  of  Education  v.  Minor,  23  0.  S.,  211;  State  v.  Mc- 
Cann,  21  0.  S.,  200;  State  v.  Board  of  Education,  76  0.  S.,  297. 

Nevertheless,  the  authority  of  the  board  of  education  is  not 
final  in  all  matters;  a  certain  supervisory  power  invested  in  the 
county  commissioners  by  Revised  Statutes,  Section  3969,  and  in 
this  case  it  is  claimed  that  the  county  commissioners,  defendants, 
are  acting  and  about  to  act  properly  and  legally  within  the  pro- 
visions of  that  section,  which  provides  as  follows : 

**If  the  board  of  education  in  any  district  fail  in  any  year  to 
estimate  and  certify  the  levy  for  a  contingent  fund  as  required 
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by  this  chapter,  or  if  the  amount  so  certified  is  deemed  insuffi- 
cient for  school  purposes,  or  if  it  fail  to  provide  sufficient  school 
privileges  for  all  the  youth  in  school  age  in  the  district  or  to 
provide  for  the  continuance  of  any  school  in  the  district  for  at 
least  thirty-two  weeks  in  the  year,  or  to  provide  for  each  school 
an  equitable  share  of  school  advantages  as  required  by  this 
title,  or  to  provide  suitable  school  houses  for  all  the  schools  under 
its  control,  or  to  elect  a  superintendent  or  teacher,  or  to  pay 
their  salaries,  or  to  pay  out  any  other  school  money  needed  in 
school  administration,  or  to  fill  any  vacancies  in  the  board  within 
the  period  of  thirty  days  after  such  vacancies  occur,  the  com- 
missioners of  the  county  to  which  such  district  belongs,  upon 
being  advised  and  satisfied  thereof  shall  do  and  perform  any 
or  all  of  said  duties  and  acts,  in  as  full  a  manner  as  the  board  of 
education  is  by  this  title  authorized  to  do  and  perform  the  same ; 
and  all  salaries  and  other  money  so  paid  by  the  commissioners  of 
the  county,  shall  be  paid  out  of  the  cminty  treasury  as  other  coun- 
ty expenses  are  paid,  but  the  same  shall  be  a  charge  against  the 
school  district  for  which  said  money  was  paid,  and  the  amount 
so  paid  shall  be  retained  by  the  county  auditor  from  the  proper 
funds  due  to  such  school  district,  at  the  time  of  making  the  semi- 
annual distribution  of  taxes ;'  and  the  members  of  a  board  who 
cause  such  failure  shall  be  each  severally  liable  in  a  penalty  not  to 
exceed  fifty  or  less  than  twenty-five  dollars,  to  be  recovered  in  a 
civil  action  in  the  name  of  the  state  upon  complaint  of  any  elec- 
tor of  the  district,  which  sum  shall  be  collected  by  the  prosecuting 
attorney  of  the  county  and  when  collected  shall  be  paid  into  the 
treasury  of  the  county  for  the  benefit  of  the  schools  of  the  dis- 
trict." 

It  will  be  noted  that  some  of  these  powers  conunitted  to  the 
county  commissioners  after  default  on  the  part  of  the  board  of 
education,  such  as  certifying  the  levy,  hiring  and  paying  teach- 
ers, etc.,  are  ministerial  merely  in  their  nature,  and  that  some  of 
them  are  judicial.  As  to  the  ministerial  acts,  the  law  is  simple ; 
if  the  local  board  of  education  fails  to  perform  them,  the  county 
commissioners  step  in.  upon  being  advised  and  satisfied  of  such 
default,  and  perform  them  in  the  place  and  stead  of  the  local 
boards. 

As  to  the  exercise  of  judicial  powers,  the  case  is  different.  The 
county  commissioners  in  such  cases  can  not  interfere  merely  by 
reason  of  a  difference  of  opinion ;  they  certainly  have  no  higher 
powers  than  the  courts  have ;  that  is,  they  can  only  interfere  and 
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assume  the  functions  of  the  local  board,  when  that  board  has 
acted,  or  declined  to  act,  in  such  a  way  as  to  show  a  gross  abuse 
of  discretion.  Watkins  v.  Hall,  13  C.  C,  255;  State  v.  Board 
of  Education,  1  C.C.(N.S.),  486. 

The  Court  of  Common  Pleas  of  Champaign  County,  in  the  case 
cited  from  4  N.P. (N.S.),  433,  held  that  the  county  commission- 
ers had  no  power  whatever  over  local  boards  of  education,  so  far 
as  concerned  the  exercise  of  their  judicial  powers;  the  court  has 
not  found  it  necessary,  and  might  not  find  it  advisable,  to  go  to 
that  extent,  but  it  seems  clear  that  the  powers  of  the  county  com- 
missioners are  at  least  limited  as  above  stated.  To  hold  other- 
wise, that  county  oonmiissioners  have  general  supervision  over 
acts  committed  to  the  judgment  of  a  local  board  of  education, 
would  create  intolerable  conditions,  would  demoralize  schools 
and  communities  by  permitting  endless  appeals  on  almost  all 
subjects  by  dissatisfied  parents;  and  would  take  the  final  word 
of  authority  as  to  the  control  and  management  of  schools  out  of 
the  mouths  of  specially  informed,  vitally  interested  and  re- 
sponsible local  boards,  and  put  it  into  the  mouth  of  a  more  or  less 
alien  tribunal,  possessing  no  special  interest  in  the  subject,  no 
special  means  of  information  and  without  direct  responsibility 
to  the  district  affected. 

Defendants  in  this  case  insist  that  the  acts  which  the  plaintiff 
board  of  education  refused  to  do,  and  which  they  are  proposing 
to  do  in  its  stead,  are  ministerial  acts  only. 

Plaintiff  board  duly  estimated  and  certified  a  levy  for  a  con- 
tingent fund;  defendant  board  deemed  such  levy  insufficient, 
and  is  attempting  to  add  1.6  mills  thereto;  plaintiff  board,  in  the 
judgment  of  defendant  board,  *' failed  to  provide  sufficient  school 
privileges  for  all  youth  of  school  age  in  the  di.stricf  and  defend- 
ant board  is  attempting  to  create  a  new  sub-district,  to  choose  a 
site  and  acquire  real  estate  for  a  new  school  house,  to  build  and 
equip  the  same  and  to  assign  pupils  thereto  . 

Are  these  acts  ministerial  acts?  A  ministerial  act,  according 
to  he  accepted  definition,  ''is  one  which  a  person  performs  in 
a  given  state  of  facts,  in  a  prescribed  manner,  in  obedience  to 
the  mandate  of  legal  authority,  without  regard  to,  or  the  exer- 
cise of,  his  own  judgment  upon  the  authority  of  the  act  being 
done.    State  v.  Nash,  66  0.  S.,  558. 
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Judicial  acts,  on  the  other  hand,  involve  the  investigation  and 
determination  of  a  state  of  facts,  an  act  of  choice  or  discretion 
or  judgment  as  to  the  propriety  of  actions  to  be  taken  in  refer- 
ence to  the  facts  thiLs  ascertained. 

In  this  case  the  palintiif  Ixmrd  of  education,  considering  the 
welfare  and  financial  needs  of  its  whole  district  of  thirty-six 
square  miles  including  the  s(iuare  mile  here  concerned,  estimated 
and  certified  a  levy  upon  the  taxable  property  of  the  district, 
sufficient  to  meet  fiscal  demands  upon  it;  the  defendant  board  of 
commissioners  considering  the  same  subject,  deemed  the  levy  in- 
sufficient and  added  two  mills  thereto.  The  plaintiff  board  in 
like  manner,  considering  the  welfare  of  the  school  youth  of  the 
whole  district,  deemed  that  its  existing  eleven  elementary  schools 
afforded  sufficient  and,  as  nearly  as  practicable,  equal  school  priv- 
ileges for  the  youth  of  school  age  in  the  district  of  thirty-six 
square  miles,  including  the  square  mile  here  concerned;  the  de- 
fendant board,  considering  the  same  subject-matter,  reached  the 
conclusion  that  the  local  board  was  wrong  and  proceeded  to 
rectify  the  supposed  mistake. 

Nothing  is  needed  beyond  the  foregoing  statement  of  the  dif- 
ferences between  these  two  boards,  to  show  clearly  and  unmistak- 
ably that  the  acts  which  the  plaintiff  board  declined  to  and  which 
the  defendant  board  is  proposing  to  do  in  its  stead,  are  judicial 
acts,  involving  consideration  of  a  subject-matter,  and  an  act  of 
choice  or  judgment  as  to  the  propriety  of  actions  to  be  taken  in 
reference  thereto. 

The  court  does  not  ixretend  to  say  which  of  these  two  boards 
is  correct  in  its  conclusion;  does  not  pretend  to  say  whether  or 
not  a  new  school  house  should  be  built  and  e<iuipped  as  desired 
by  the  petitioners ;  what  the  court  can  and  does  hold  is,  that  the 
plaintiff  board  in  its  action  upon  this  subject,  was  not  so  clearly 
and  unmistaJjably  wrong  as  to  show  a  gross  abuse  of  the  dis- 
cretion confided  to  it  by  law. 

In  the  place  of  the  petitioners,  the  court,  and  every  other 
parent  would  certainly  strive  to  obtain  for  his  children  the  most 
convenient  and  accessible  means  of  education;  that  is  their  only 
thought  and  interest;  but  many  other  factors  must  be  considered 
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by  the  board  of  education,  having  in  mind,  equally  and  im- 
partially, the  school  youth  of  the  whole  township.  It  is  apparent 
that  a  great  part  of  the  inconvenience  and  disadvantage  of 
which  petitioners  complain,  arises  from  the  bad  condition  of  the 
roads  which  their  children  are  obliged  to  travel ;  surely  the  board 
of  education  is  not  responsible  for  the  condition  of  the  roads. 
Again  as  has  been  shown  eighteen  of  the  possible  twenty-two 
pupils  of  the  proposed  new  school,  come  from  four  families  living 
near  the  section  corners,  five  each  from  C.  E.  Ludwig  and  Henry 
Willeke  and  four  each  from  Matheny  and  Sarah  Willeke;  it 
might  well  be  deemed  that  so  many  children  of  school  age,  in  such 
a  small  neighborhood,  was  an  unusual  and  temporary  condition ; 
that  in  a  few  years  there  might  be  only  six  or  eight  or  ten  in 
the  same  neighborhood ;  and  that  to  build  a  school  house  to  satisfy 
an  unusual  and  temporary  situation,  when  such  school  house 
might  have  to  be  abandoned  in  a  few  years,  would  be  an  unwise 
and  short-sighted  use  of  the  school  funds  of  the  township. 

It  is  urged  in  argument  by  defendants  that  the  law  guar- 
antees equal  schoolp  rivileges  to  all  children  of  school  age  in  the 
district;  with  reference  to  the  distance  to  be  traveled,  it  is  evi- 
dent that  this  does  not  mean  a  literal  equality,  but  an  equality  as 
nearly  as  practicable;  otherwise  there  would  have  to  be  a  school 
house  equi-distant  from  every  residence  containing  school  chil- 
dren, w^hich  would  be  an  absurdity.  The  requirement  as  to 
equality  is  satified  when  the  children  of  each  sub-district,  on  an 
average,  as  nearly  as  practicable  has  equal  distance  to  travel,  as 
compared  with  the  children  of  any  other  sub-district.  Thus 
measured,  no  just  criticism  can  be  urged  against  the  present  dis- 
tribution of  schools  in  Washington  township. 

It  is  further  urged  thart:  the  law  reciuires,  imperatively,  school 
houses  distant  not  more  than  1.5  miles  from  the  residence  of  the 
furthest  pupil;  the  court  regards  the  words  of  the  law  on  that 
subject  as  an  expression  of  policy  to  be  attained  as  nearly  as  pos- 
sible as  a  direction  and  nnot  as  a  command.  The  law  itself 
recognizes  that  its  direction  may  not  always  be  literally  complied 
with,  by  attempting  to  provide  transportation  for  pupils  more 
distantly  located;  unfortunately,  this  provision  of  law  as  to  trans- 
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portation,  on  account  of  the  peculiar  situation  here  can  not  be  ap- 
plied to  the  cases  of  the  children  of  the  petitioners;  but  the 
Legislature  and  not  the  courts  must  provide  for  all  such  omitted 
cases.  The  children  of  the  petitioner  are  not  alone  in  this  re- 
gard ;  they  have  not  been  discriminated  against ;  and  inspection  of 
the  map  and  plat  shows  that  with  perhaps  a  single  exception 
some  pupils  in  each  sub-district  in  Washington  township  are 
obliged  to  travel  from  1.5  to  two  miles,  in  order  to  attend  the 
school  house  to  which  they  have  been  assigned. 

The  court  sympathizes  with  the  petitioners  in  their  efforts  to 
obtain  better  and  more  convenient  school  advantages  for  their 
children.  In  an  especial  degree,  the  court  sympathizes  with  the 
children  themselves,  in  view  of  the  obstacles  and  difficulties  they 
are  compelled  to  overcome  in  their  attempts  at  school  attendance ; 
but  the  court  acting  only  as  the  mouth-piece  of  the  law,  can  not 
say  the  board  of  education  of  Washington  township,  in  its  action 
upon  the  request  presented  disregarded  the  duties  imposed  upon 
it  by  law,  to  such  an  extent  as  to  show  a  gross  abuse,  or  any  abuse 
at  all,  of  the  judgment  and  discretion  with  which  it  is  entrusted ; 
consequently,  the  defendant  board  of  commissioners  is  acting 
and  proposing  to  act  without  proper  authority,  and  the  tem- 
porary injunction  heretofore  granted  against  it  should  be  made 
perpetual,  and  it  is  so  ordered: 
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RELCASZ  OF  ONE  RELEASES  ALL  TORT  FEASORS  WHETHER. 

JOINT  OR  QUASI-JOINT. 

Common  Pleas  Court  of  Franklin  County. 

Minnie  Shank,  Administratrix,  v.  Michael  E.  Koen. 

Decided,  March  1,  1910. 

Negligence — Proximate  Cause — Difficulty  in  Determining  at  Times — 
Liahility  of  Independent  Contractor  for  Defective  Materials  and 
Appliances — Joint  and  Quasi  Joint  Tort  Feasors — Release  of  One 
Estops  Prosecution  of  Claim  Against  the  Others — Debtor  and 
Creditor — Section  SOS's,  General  Code. 

An  administrator  is  estopped  from  prosecuting  an  action  for  the  wrong- 
ful death  of  his  intestate  against  a  second  defendant,  after  having 
brought  suit  against  another  party  on  the  same  claim  and  ac- 
cepted a  settlement  therefor;  and  this  is  true,  whether  the  two 
defendants  occupy  the  relation  of  joint  or  gu^asi  joint  tort  feasors, 

E.  C.  Irvhw,  for  plaintiff. 
J.  A.  Miles,  contra. 

Bigger,  J. 

This  case  is  submitted  on  the  plaintiff's  motion  for  a  new  trial. 
Three  grounds  are  relied  upon :  First,  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence;  second,  that  the  verdict  is  con- 
trary to  law ;  third,  errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  plaintiff. 

It  is  said  in  argument  in  support  of  the  motion  that  the  evi- 
dence shows  clearly  -that  the  proximate  cause  of  the  death  of  the 
deceased  was  the  negligence*  of  the  defendant  in  operating  the 
engine.  It  is  not  always  easy  to  determine  just  what  is  the  proxi- 
mate cause  of  an  injury.  As  I  now  recall  the  evidence,  two  wit- 
nesses testified  that  if  the  rope  that  was  being  used  had  been  a 
strong  rope  instead  of  an  old  and  weakened  one  that  the  acci- 
dent would  not  have  occurred.  They  stated  that  the  rope  instead 
of  breaking  would  have  slipped  upon  the  winch;  then,  that  the 
winch  head  would  have  turned  around  in  the  rope  notwithstand- 
ing the  engine  was  running.  There  was  much  evidence  tending 
to  show  that  the  matter  of  the  elevation  of  'the  deceased  at  the  end 
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of  the  rope  was  controlled  by  a  fellow-servant  of  the  deceased 
who  had  hold  of  the  rope  near  the  winch  head,  and  that  this  is 
the  usual  and  ordinary  method  of  controlling  the  elevation  of  an 
object  by  means  of  the  derrick,  as  the  engine  can  not  be  reversed ; 
that  when  the  object  to  be  elevated  has  reached  the  proper  height, 
the  man  holding  the  rope  at  the  winch  head  can  and  does  stop 
it  by  simply  slackening  the  rope  at  the  winch  head,  and  if  de- 
siring to  lower  it,  this  is  accomplished  by  further  slackening  the 
rope  on  the  winch  head,  thus  permitting  the  object  to  be  elevated 
to  slip  back.  It  is  true  the  evidence  tends  to  show  that  upon 
this  occasion  there  were  rather  too  many  folds  of  the  rope  around 
the  ivinch,  but  who  was  responsible  for  that  does  not  appear.  It 
may  have  been  that  4he  jury  concluded  that  the  proximate  cause 
— ^that  is  the  cause  without  which  this  accident  would  not  have 
occurred — was  the  negligence  of  a  fellow-servant  of  the  deceased 
who  had  charge  of  this  rope.  Or,  they  may  have  concluded  that 
the  proximate  cause  was  the  weakness  of  the  rope;  that  is  they 
may  have  concluded  that  had  a  proper  rope  been  used  on  this 
occasion,  that  the  running  of  the  engine  would  not  and  could  not 
have  caused  the  injury  to  the  deceased,  and  in  the  light  of  the 
evidence  it  tends  -to  show  that  the  rise  and  fall  of  the  object  to 
be  hoisted  is  controlled,  not  by  the  man  in  charge  of  the  engine, 
but  by  the  man  at  the  end  of  the  rope.  I  can  not  say  that  this 
con-elusion  can  not  be  reasonably  arrived  at  on  the  evidence. 

The  evidence  of  the  defendant  tends  to  show,  however,  that 
the  rope  was  not,  as  he  says  it  was,  returned  to  Westwater  & 
Casey.  But  whether  it  was  purchased  or  not,  the  jury  might 
reasonably  conclude  from  the  evidence  that  the  appliances  were 
loaned  to  the  stone  company  instead  of  loaned  to  the  defendant. 
It  is  undisputed  that  <the  arrangement  for  furnishing  them  to 
the  stone  company  to  be  used  in  erecting  this  derrick  was  made 
between  a  representative  of  Westwater  &  Casey  and  a  repre- 
sentative of  the  stone  company  without  any  knowledge  what- 
ever on  the  part  of  the  defendant.  It  is  true  the  evidence  tends 
strongly  to  show  that  the  defendant  occupied  a  position  towards 
the  stone  company  of  an  independent  contractor,  but  if  he  was, 
he  was  only  a  contractor  paid  by  the  day,  who  owned  no  tools 
and  appliances  for  doing  this  sort  of  work,  and  so  far  as  the  evi- 
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dence  discloses  he  had  no  knowledge  that  he  occupied  any  other 
position  towards  the  stone  company  than  he  occupied  towards 
Westwater  &  Casey.  He  was  told  by  the  representative  of  West- 
waiter  &  Casey  to  take  the  tools  and  appliances  and  go  over  and 
erect  the  derrick  which  had  been  purchased  by  the  stone  com- 
pany together  with  a  large  part  of  the  equipment  necessary  in 
its  erection.  There  wars  certainly  nothing  in  the  evidence  to 
indicate  that  the  defendant  had  any  information  or  knowledge 
that  he  was  undertaking  to  furnish  appliances  for  the  doing  of 
this  work.  The  jury  might,  therefore,  I  think  reasonably  reach 
the  conclusion  that  this  rope  was  furnished  by  the  stone  com- 
pany to  the  defendant  and  those  working  with  him,  and  that  be- 
ing so,  whether  the  defendant  occupied  the  position  of  an  inde- 
pendent contractor  or  not,  the  stone  company  owed  the  duty  of 
exercising  reasonable  care  to  furnish  safe  appliances  to  be  used 
in  the  erection  of  the  derrick,  and  if  they  failed  to  do  so  that 
would  be  negligence  of  the  stone  company. 

It  seems  to  be  the  settled  law  that  an  independent  contractor 
is  not  liable  for  injuries  caused  by  defects  in  materials  and  ap- 
pliances, unless  he  has  the  right  to  select  the  appliances  himself. 
Here  again  it  would  seem  that  the  jury  might  have  reached  the 
conclusion  from  the  evidence  that  the  negligence  in  furnishing 
a  weak  and  insecure  rope  was  the  negligence  of  the  stone  com- 
pany, for  which  the  defendant  w^ould  not  be  responsible.  The 
witness  Smith,  who  was  in  charge  of  the  rope^  testified,  as  I  re- 
call it,  that  had  the  rope  been  a  strong  one,  the  fact  that  it  was 
wound  about  the  winch  would  not  be  a  cause  for  it  to  break,  as 
it  would  have  slipped  if  it  had  been  of  suflScient  strength. 

I  have  given  much  careful  thought  to  the  law  in  this  ease,  as 
well  as  the  evidence,  and  I  find  myself  unable  to  accept  the  view 
of  the  plaintiff's  counsel  that  it  is  manifest  that  it  was  the  negli- 
gence of  the  defendant  which  was  the  proximate  cause  of  the  in- 
jury. On  the  contrary,  it  seems  to  me  to  be  a  debatable  question, 
and  one  as  to  which  opposite  conclusions  might  well  be  reached 
by  reasonable  men.  I,  therefore,  conclude  that  if  the  jury  found 
that  the  proximate  cause  was  the  negligence  of  the  man  at  the 
rope,  or  that  it  was  the  weakness  of  the  rope,  and  that  the  rope 
was  furnished  by  the  stone  company,  that  such  a  conclusion 
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would  not  be  so  manifestly  against  the  evidence  as  to  warrant 
the  court  in  setting  aside  the  verdict. 

It  is  then  argued  by  counsel  for  plaintiff  that  if  the  proximate 
cause  of  the  injury  was  the  defendant  s  negligence  in  the  opera- 
tion of  the  engine,  then  the  stone  company  was  not  liable  at  all, 
because  the  defendant  was  an  independent  contractor.     But,  as 

1  have  said,  in  my  opinion,  the  jury  might  reasonably  have  re- 
jected that  theory  upon  the  evidence  that  the  defendant's  negli- 
gence was  the  proximate  oause  of  the  injury. 

Hut  does  it  lie  in  the  mouth  of  the  plaintiff  to  say  that  the 
stone  company  was  not  liable  for  this  accident?  After  careful 
consideration  of  the  question,  I  am  of  the  opinion  that  the  plaint- 
iff is  estopped  now^  to  take  this  position  by  reason  of  the  fact 
that  she  brought  an  action  in  this  court  against  the  stone  com- 
pany, alleging  that  it  was  the  stone  company's  negligence  that 
caused  the  injury,  and  then  settled,  and  has  received  compen- 
sation from  the  stone  company  upon  that  claim.  I  do  not  think 
she  can  be  permitted  to  assume  these  contradictory  attitudes,  but 
that  sh(»  is  (^stopped  by  the  record  to  say  that  the  stone  companj''  is 
not  liable. 

It  is  a  principle  of  law  that  a  person  can  not  be  permitted,  be- 
cause it  may  be  to  his  interest,  to  take  a  iwsition  directly  con- 
trary to  one  previously  assumed  by  him.  See  11  Am.  &  En. 
Kncyc.  of  Law,  page  446. 

I  am  strongly  of  the  opinion  that  this  plaintiff  is  estopped  by 
the  record  to  now  say  that  the  stone  company  was  not  liable. 

It  is  said  the  court  erred  in  permitting  the  record  of  the  case 
against  the  stone  company  to  be  introduced  in  evidence.  In  my 
opinion,  this  was  competent  evidence. 

There  is  a  view  of  this  case  which  was  not  presented  upon  the 
trial,  and  it  is  this.    It  was  decided  in  the  case  of  Ellis  v.  Biiner, 

2  Ohio,  89,  that  a  release  of  one  of  several  joint  tort  feasors  re- 
leases all  of  them,  although  the  contract  of  release  stipulated 
that  it  should  not  release  the  others.  This  rule  has  never  been 
changed  in  Ohio,  and  was  recentlj'  recognized  as  the  rule  in  this 
state  by  the  Circuit  Court  of  Cuyahoga  County  in  the  case  of 
Gilbert  v.  Timms,  7  C.C.(N.S.),  253.  That  was  an  action  against 
two  physicians  charged  with  malpractice.     Pending  the  suit  a 
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settlement  was  made  with  one  of  them,  and  a  release  executed  in 
which  it  was  stipulated  that  it  should  not  release  the  other.  The 
party  not  released  pleaded  it  in  bar,  and  this  was  sustained  by  the 
court,  who  held  that  the  rule  announced  in  Ellis  v.  Bitn^r  was 
the  law  in  this  state.  The  court  heM  that  Section  3166  did  not 
apply  to  such  a  case,  as  the  relation  of  debtor  and  creditor  did 
not  exist. 

I  have  already  said,  that  in  my  opinion,  plaintiff  is  estopped 
now  to  say  that  the  stone  company  is  not  liable,  but  it  is  argued 
that  even  if  the  stone  company  is  liable,  still  it  is  not  jointly 
liable  with  the  defendant,  because  it  has  been  decided  in  Ohio  that 
where  a  liability  of  a  master  rests  upon  the  relationship  only  by 
virtue  of  the  doctrine  of  respondeat  superior  that  a  joint  action 
can  not  be  maintained  against  the  master  and  his  servant  for  in- 
juries occasioned  by  the  servant's  negligence.  But  the  doctrine 
relating  to  release  of  joint  tort  feasors,  is  not  restricted  to  the 
case  of  those  who  are  strictly  joint  tort  feasors,  but  applies  as 
well  to  those  who  are  (ju(u^i  joint  tort  feasors,  as  in  the  case  of 
the  liability  of  a  master  and  servant  for  injuries  occasioned  by 
the  servant's  negligence.  The  rule  is  thus  stated  in  24  Am.  & 
Eng.  p]ncyc.  of  Law,  at  page  307: 

*'The  rule  under  discussion  applies  not  only  to  those  who 
are  strictly  joint  tort  feasors,  but  to  all  who  may  be  jointly  and 
severally  liable  in  danuiges  whether  or  not  there  was  any  sort  of 
joint  action  between  them,  provided  the  injury  be  single."  Citing 
cases. 

An  interesting  case  is  that  reported  by  the  Illinois  Court  of 
Appeals  {Chapin  v.  Chicago,  etc.,  Railroad,  18  III.  App.,'50). 
The  syllabus  is: 

'*In  case  of  a  collision  of  trains  of  two  railroad  companies, 
where  plaintiff  was  injured  and  had  a  right  of  action  against 
either  company,  held:  that  whether  he  could  have  maintained 
a  joint  action  or  not,  a  release  of  one  discharges  both." 

An  action  was  brought  against  one  of  the  railroads,  and  upon 
the  action  a  settlement  was  made,  and  the  road  released  from 
further  liability.  In  an  action  brought  subsequently  against  the 
other  company,  it  pleaded  the  release  in  bar,  and  this  was  sus- 
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tained  by  the  court.     This  case  is  especially  interesting  on  ac- 
count of  the  discussion  of  the  question  in  the  opinion.    It  is  said : 

'*It  is  conceded  that  the  action  in  this  case  is  brought  to  re- 
cover for  the  same  injury  for  which  settlement  has  been  made 
with  the  Wabash  Company,  but  it  is  insisted  that  the  two  com- 
panies were  not  joint  tort  feasors  and,  therefore,  not  jointly  liable, 
and  that  the  release  of  one  does  not  have  the  effect  of  discharging 
the  other  from  liability  to  the  plaintiff.  Whether  they  were 
joint  tort  feasors  or  not,  we  do  not  deem  it  important  in  the  view 
we  take  of  the  case  to  decide.  It  is  enough  if  they  were  both  liable 
for  the  same  injury.  It  is  an  ancient  doctrine  that  the  release  of 
one  tort  feasor,  or  a  satisfaction  from  him,  discharges  the  whole. 
Th€  same  doctrine  applies  to  all  joint  torts,  and  to  torts  for 
whi<5h  the  injured  party  has  an  election  to  sue  one  or  more 
parties  severally.  When,  for  example,  a  master  is  liable  for  the 
tort  of  his  servant,  a  satisfaction  from  one  discharges  both,  though 
they  can  not  be  sued  jointly.  If  it  were  not  so,  a  party  having  a 
claim  against  several  persons  on  account  of  a  single  .tort  might 
sue  one  and  settle  the  suit,  and  receive  damages.  He  might  then 
sue  another  and  settle  in  the  same  way,  and  repeat  the  proceeding 
as  to  all  but  one,  and  then  sue  him  and  recover  the  whole  damage 
as  if  nothing  had  been  paid  by  the  others.  The  door  would  thus 
be  open  to  a  class  of  speculations  that  do  not  deserve  encourage- 
ment. The  rule  of  law  which  makes  one  satisfaction  or  release 
a  bar  to  further  claims  for  the  same  tort  is  founded  in  good  rea- 
son." 

This  language  used  by  the  Illinois  Court  of  Appeals  is  but  a 
quotation  from  the  case  of  Brown  v.  The  City  of  Cambridge,  85 
Mass.,  474.  The  plaintiff  brought  an  action  against  the  Cambridge 
Water  Works  to  recover  damages  for  injuries  alleged  to  have 
been  received  by  reason  of  the  negligent  acts  of  the  agents  and 
servants  of  the  water  works  company  in  digging  a  ditch  in  the 
highway.  This  case  was  settled,  and  the  action  dismissed,  but  an 
action  brought  agaimst  the  city  of  Cambridge  upon  its  liability  to 
the  public  for  the  safety  of  the  streets.  The  court  held  the  settle- 
ment with  the  water  works  was  a  complete  bar.  This  case  is  also 
in  point  upon  the  question  of  the  estoppel  of  the  plaintiff  here  to 
say  that  the  stone  company  is  not  liable.    The  court  said : 

*  *  The  plaintiff  is  estopped  to  say  that  he  had  no  claim  against 
the  water  works  for  the  tort,  but  compelled  them  to  buy  their 
peace  by  the  settlement  of  a  claim  that  was  gratuitous  and,  there- 
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fore,  malicious,  for  this  would  be  an  allegation  of  his  own  wrong- 
ful act.  He  is  to  be  regarded  as  having  prosecuted  his  claim 
against  them  in  good  faith,  and  they  admitted  its  validity  so  far 
as  to  compromise." 

In  the  Hydell  case  the  settlement  was  made  with  one,  held  by 
the  Supreme  Court  not  to  be  liable  at  all  for  the  injury.  This 
may  be  construed  properly  as  establishing  the  doctrine  of  this 
state  that  a  settlement  with  one  in  no  way  liable  will  not  work  a 
release.  In  some  states  a  settlement  for  an  injury  with  any  one, 
whether  liable  or  not,  may  be  pleaded  in  bar,  but  that  case  does 
not  apply  here,  because  the  plaintiff  is  estopped  to  say  that  the 
■stone  company  is  not  liable,  and  being  a  q%i<m  joint  tort  feasor 
with  the  defendant,  it  seems  that  the  release  of  the  stone  com- 
pany will  operate  as  a  release  of  the  defendant. 

It  would  seem,  therefore,  that  upon  the  undisputed  evidence 
showing  a  settlement  with  the  stone  company,  that  it  was  probably 
the  duty  of  the  court  to  have  directed  a  verdict  for  the  defendant ; 
but  if  not,  I  think  the  charge  was  as  favorable  as  the  plaintiff  was 

entitled  to. 

For  the  foregoing  reasons  I  believe  the  plaintiff  had  a  fair  trial, 
and  that  the  verdict  was  warranted  by  the  evidence.  The  motion 
is,  therefore,  overruled. 


AS  TO  VALIDITY  OF  A  REFILED  CHATTEL  MORTGAGE. 

Common  Pleas  Court  of  Licking  County. 

Central  Ohio  Paper  Co.  v.  Postal  Printing  Co. 

Decided,  April  Term,  1910. 

Pleading— Alleaation  of  Payment  of  a  Promissory  tfote— Refiling  of 
Chattel  Mortgages — Section  8565. 

A  chattel  mortgage  which  was  filed  prior  to  the  amendment  of  the  law 
relative  to  the  time  for  refiling  such  instruments,  is  governed  as  to 
such  refiling  by  the  law  as  amended. 

Flory  &  Flory,  for  plaintiff. 

Fulton  (&  Fulton  and  A.  A.  Stasel,  contra. 
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Seward,  J.  (orally). 

The  case  of  the  Central  Ohio  Paper  Company  vs  the  Postal 
Printing  Company  is  submitted  to  the  court  ui>on  a  motion  di- 
rected to  the  answer  and  cross-petition  of  Ilerzog. 

This  is  a  suit  to  marshal  liens  and  foreclose  a  chattel  mort- 
gage. Herzog  files  an  answer  and  sets  up  a  note..  The  receiver 
says,  or  charges  the  fact  to  be,  that  the  note  set  up  by  Herzog  has 
been  paid.  He  does  not  say  how  or  when,  and  the  motion  is  di- 
rected to  that  particular  feature  of  the  answer,  requiring  him  to 
state  how  and  when  it  was  paid. 

The  court  does  not  think  that  the  motion  wa.s  well  taken,  and 
overrules  the  same.  The  receiver  might  not  have  the  means  of 
knowing  the  manner  of  payment,  or  just  when.  The  court  is  not 
just  as  clear  upon  that  proposition  as  it  might  be.  In  April, 
1908,  the  law  governing  the  refiling  of  chattel  mortgages  was 
changed  by  the  Ijegislature,  making  it  three  years  iristcMid  of  one, 
in  reference  to  the  re-filing  of  the  mortgage,  and  the  question  is 
which  law  governs — the  law  at  the  time  that  the  mortgage  was 
first  filed,  or  executed,  or  whether  the  law  that  went  into  force 
some  years  lafterwards.  The  court  thinks  that  the  law  that  went 
into  force  afterwards  governs  in  this  matter,  and  follows  a  deci- 
sion of  Judge  Kinkead  in  9  N.P.(N.S.),  126: 

**  Chattel  mortgages  on  file  on  April  28,  1908,  the  date  of  the 
taking  effect  of  98  O.  L.,  230,  amending  Section  4155  (8565,  Gen- 
eral Code)  by  changing  the  periods  of  refiling  such  mortgages 
from  one  to  three  years,  are  governed  by  the  provisions  of  this 
amendment,  and  are  not  rendered  invalid  by  failure  to  refile 
them  within  the  one  year  period  in  force  Ht  the  time  they  were 
executed.*' 

I  wall  not  go  into  the  reasoning  of  Judge  Kinkead,  but  the 
court  thinks  that  the  opinion  is  a  good  one,  and  controls  in  this 
case. 

The  demurrer  wall  be  sustained.  Motion  to  make  more  definite 
and  certain  overruled. 
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UNREASONABLE  LICENSE  FEES. 

Common  Pleas  Court  of  Franklin  County. 

David  IIandley  v.  Tfte  Village  op  Westerville  et  al. 

Decided,  October,  1910. 

Municipal  Corporations — License  Fees  Become  a  Tax,  When-— Ordi- 
nance Imposing  Licenses  Invalid  When  the  Fees  Are  Mode  Ex- 
cessive— V^aJidity  of  Ordinance  May  be  Determined  in  a  Court  of 
Equity,  When— Section  3670. 

1.  While  licenses  may  be  imposed  by  a  municipality  upon  certain  occu- 

pations and  lines  of  business,  the  amount  of  the  fees  required  must 
be  limited  to  the  reasonable  cost  of  issuing  the  license  and  regula- 
ting the  business,  and  where  the  fee  is  placed  so  high  as  to  render 
it  unduly  burdensome  or  prohibitive,  it  is  no  longer  a  license  but 
a  tax  and   is  imposed  without  authority  of  law. 

2.  A  court  of  equity  will  determine  the  validity  of  a  license  ordinance 

upon  application  for  an  injunction  against  its  enforcement,  where 
the  injury  threatened  would  be  irreparable  or  a  multiplicity  of  ac- 
tions may  arise. 

T.  II.  Clark,  for  plaintiff. 
//.  R.  Jones,  contra. 

Kinkeai),  J. 

The  submission  is  on  a  motion  to  dissolve  the  restraining  order 
issued  upon  the  amended  petition  and  upon  a  demurrer  to  the 
same. 

The  petition  sets  up  that  the  defendant,  the  village  of  Wester- 
ville, is  a  municipal  corporation ;  that  plaintiff  is  engaged  in  the 
business  of  conducting  a  pool  and  billiard  room  in  the  village, 
and  that  the  village  council  pa.ssed  an  ordinance  which  attempted 
to  regulate  the  conduct  of  said  pool  and  billiard  tables  and  levy 
a  tax  upon  the  same,  the  petition  containing  a  copy  of  the  ordi- 
nance. 

The  ordinance  provides  that  it  shall  be  unlawful  for  any  per- 
son to  operate  a  billiard  or  pool  room  for  profit  without  a  license ; 
that  any  firm  or  corporation  may  obtain  such  license  by  paying 
to  the  vila^e  clerk  a  sum  of  money  equal  to  $15  for  each  billiard 
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and  pool  table  used  in  the  room.  The  ordinance  contains  further 
restrictions  and  regulations  which  are  unimportant  in  this  state- 
ment. 

The  petition  claims  that  the  ordinance  is  illegal  and  void,  be- 
cause it  is  beyond  the  power  of  the  council  of  the  village  to  enact 
the  same,  and  that  it  is  contrary  to  the  Constitution  of  the  state 
and  of  the  United  States,  in  that  it  attempts  to  deprive  the  plaint- 
iff of  his  property  without  due  process  of  law,  and  that  its  terms 
are  unreasonable  and  the  license  fee  therein  asked  is  unreason- 
able and  far  in  excess  of  the  cost  of  regulating  the  business. 
Plaintiff  avers  further  that  if  the  ordinance  is  enforced  that  his 
business  will  be  destroyed,  and  that  the  amount  of  license  therein 
provided  for  is  so  large  and  burdensome  as  to  make  it  impossible 
to  conduct  his  business  profitably,  and  that  said  license  is  an  at- 
tempt to  tax  the  plaintiff  and  to  derive  a  revenue  from  his  busi- 
ness under  the  guise  of  a  license.  The  further  averment  is  made 
that  the  village  has  no  police  force,  whatever,  excepting  a  village 
marshal,  whose  salary  is  $150  per  year,  and  that  the  sum  de- 
rived from  the  taxation  of  the  business  of  this  plaintiff  by  the 
ordinance  is  $90  per  year.  Plaintiff  says  further  that  the  vil- 
lage has  np  expense,  whatever,  in  the  regulation  of  his  business. 

A  demurrer  was  sustained  to  the  original  petition  by  this  court 
(Rogers,  J.). 

I  do  not  believe  that  the  question  is  now  presented  in  the  same 
form  as  it  was  to  another  member  of  this  court,  so  that  the  con- 
clusion now  reached  can  not  be  said  to  conflict  with  the  previous 

ruling. 

It  is  not  difficult  to  distinguish  between  a  license  fee  and  a 
tax.  The  primary  purpose  of  each  is  easily  discovered  from  con- 
crete instances. 

A  license  is  imposed  by  virtue  of  police  power  to  insure  regu- 
lation and  supervision,  and  the  amount  of  the  fee  is  determined 
by  the  amount  of  reasonable  cost  of  issuing  the  license  and  in  the 
regulation  thereof. 

If  it  exceeds  this,  and  it  is  plainly  apparent  that  the  pur- 
pose is  to  raise  revenue,  or  the  imposition  is  so  large  as  to  make 
it  prohibitive  or  destructive,  then  it  becomes  a  tax  and  not  a 
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license.     A  municipality  has  power  to  impose  a  license  fee,  but 
has  not  the  power  to  assess  a  tax  under  the  guise  of  a  license. 

To  assess  plaintiff  $90  per  year  when  it  only  pays  $150  per 
year  for  police  regulation  is  unreasonable.  My  judgment  is 
that  the  imposition  here  is  a  tax,  and  not  a  license ;  it  follows  that 
the  defendant  was  without  power  to  enact  the  ordinance  imposing 
so  large  a  sum  upon  the  plaintiff. 

**  Whenever  it  is  manifest  that  the  amount  of  such  tax  im- 
posed in  the  exercise  of  police  power  is  substantially  in  excess  of 
the  reasonable  expense  of  issuing  a  license  and  of  regulating  the 
occupation  to  which  it  pertains,  or  is  virtually  prohibiting,  the 
act  or  ordinance  imposing  the  tax  is  invalid."  25  Cyc,  611; 
Mays  v.  Cinto,  1  0.  S.,  268. 

It  will  be  readily  conceded  that  equity  will  restrain  the  en- 
forcement of  a  void  ordinance,  when  the  enforcement  will  deprive 
the  complainant  of  property  rights  or  will  cause  him  injury  which 
can  not  be  compensated  in  damages,  or  where  the  illegal  action 
will  give  rise  to  a  multiplicity  of  actions  if  not  prevented. 
This  principle  applies  even  though  the  ordinance  makes  the  ac- 
tion criminal  in  character,  and  the  action  consists  of  arrests  and 
criminal  prosecutions.     22  Cyc,  892. 

A  court  of  equity  will  assume  to  determine  the  legal  question 
of  validity  of  the  ordinance  on  an  application  for  injunction, 
where  the  injury  will  be  irreparable  and  there  may  be  a  multi- 
plicity of  actions. 

Prosecutions  under  this  invalid  ordinance  will  put  plaintiff  to 
cost  and  expense  which  can  not  be  recouped  by  him  in  any  way. 
He  may  be  prosecuted  for  each  and  every  day  he  continues  his 
business  in  violation  of  the  ordinance. 

It  will  be  noticed  that  in  Cavaimugh  v.  Cleveland,  6  N.  P.,  423 
(Dissette,  J.),  cited  by  defendants,  where  it  was  held  that  an 
injunction  will  not  be  granted  to  restrain  officers  from  enforcing 
the  law,  on  the  mere  theory  that  some  one  questions  the  validity 
of  such  ordinance,  it  must  be  so  apparently  invalid  that  to  seek 
to  enforce  it  would  he  an  oppressive  act. 

It  will  be  observed,  too,  in  State  v.  Newark,  57  0.  S.,  430, 
cited  by  counsel,  that  the  Supreme  Court  stated  and  held  that 
instead  of  testing  the  power  of  a  municipality  by  its  council  to 
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adopt  a  certain  ordinance,  the  remedy,  in  such  case,  is  to  enjoin 
any  steps  that  may  he  taken  to  enforce  the  ordinance.  It  has 
been  the  uniform  practice  in  this  court  to  entertain  injunction 
to  test  the  validity  of  the  ordinances  in  proper  cases. 

Counsel  for  defendant  contend  that  the  defendant,  the  village 
of  Westerville,  by  its  council,  had  the  power  to  pass  the  ordinance 
in  question  by  virtue  of  Section  1536-100,  par.  30  (3670,  Gen- 
eral Code),  which  grants  all  municipal  corporaticms  power  to 
regulate  and  license  billiard  rooms,  providing  that : 

**In  the  granting  of  any  license  a  municipal  corporation  may 
enact  and  receive  such  sums  of  money  as  the  council  shall  deem 
proper  and  expedient." 

I  take  it  that  the  Legislature  in  granting  the  right  to  license 
did  not  intend  to  extend  the  discretionary  power  to  such  an  ex- 
tent as  to  authorize  a  nmnicipality  to  impose  a  tax  under  the 
guise  of  a  license. 

Nor  did  the  Legislature  in  thus  conferring  the  power  to  license 
intend  to  cx)nfer  sucli  comprehensive  discretionary  power  upon 
councils  of  municipalities  as  would  take  away  the  power  of  the 
judiciary  to  decide  whether  an  ordinance  by  its  terms  is  an 
exercise  of  the  power  to  license,  or  of  the  power  to  tax.  The 
Legislature  has  merely  conferred  police  power  upon  municipali- 
ties with  reference  to  this  matter  and  the  discretionary  power 
of  council  must  be  kept  within  the  pale  of  police  power  and  should 
not  extend  to  the  sovereign  power  of  taxation. 

The  Legislature,  and  municipal  councils  when  properly  au- 
thorized by  the  state,  may  determine  what  regulations  are  needed 
to  protect  the  public,  and  while  the  measures  passed  by  such 
bodies  calculated  and  intended  to  accomplish  these  ends  are  gen- 
erally within  their  discretion,  it  is  nevertheless  true  that  this  ex- 
tensive authority  must  be  exercised  in  subordination  to  those  great 
principles  of  fundamental  law,  which  are  designed  for  the 
protection  of  the  liberty  and  the  property  of  the  citizen.  If 
such  legislation  pasvses  the  bounds,  it  remains  within  the  judiciary 
to  exercise  its  power  to  restrain  the  same  and  to  keep  the  legis- 
lative branches  within  their  powers. 
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Under  the  power  vested  in  municipal  councils  by  the  statute 
under  consideration,  it  would  be  proper  to  so  exercise  the  dis- 
cretionary power  conferred  and  under  the  mere  guise  of  police 
regulation  unduly  restrict  or  substantially  prohibit  one  from  pur- 
suing the  business  of  operating  a  pool  aod  billiard  room.  This 
business  is  not  so  inherently  harmful  as  will  justify  the  courts 
in  uphohling  such  legislation  and  regulation. 

It  is  true  that  courts  have  upheld  police  regulation  of  a  pro- 
hibitory character  where  it  is  inherently  harmful  and  of  a  dan- 
gerous character,  such  as  selling  liquor,  keeping  gaming  tables 
or  other  things  of  a  demoralizing  nature.  Mugler  v.  Kansas y  123 
U.  S.,  623;  State  v.  Joijner,  81  N.  C,  534. 

Authorities  are  numerous  where  ordinances  are  held  invalid, 
when  a  license  provided  for  therein  is  so  excessive  as  to  be  an 
obvious  exercise  of  the  power  of  taxation.  State  v.  AtigelOy  71 
N.  II.,  224;  State  v.  Moore^  113  N.  C,  697;  State  v.  Commission' 
frsy  42  N.  J.  L.„  364;  State  v.  Fitichy  46  L.  R.  A.,  437,  and  other 
cases  cited  in  :25  (Jyc,  611. 

**The  license  fee  should  not  exceed  the  necessary  or  prohabl'^ 
expense  of  issuing  the  license  and  of  inspecting  and  regulating 
the  business  which  it  covers.  If  the  state  intends  to  give  broader 
authority,  it  is  reasonable  to  infer  that  it  will  do  so  in  unequi- 
vocal terms."  Cool,  Tax.,  408;  Cool.  Con,  Lim,,  242;  60  N.  H., 
219;  42  N.  J.  L.,  364;  59  Md.,  330;  91  N.  C,  554;  1  0.  S.,  208. 

The  stiitute,  properly  construed,  does  not  by  any  process  of 
even  liberal  construction  authorize  nuinicipal  councils  to  exer- 
cise their  discretion  so  broadly  as  to  exercise  the  power  to  tax. 
It  is  the  settled  rule  that  when  such  discretion  has  been  abused 
the  courts  may  interfere  and  invalidate  the  ordinance.  :25  Cyc, 
612-613;  AUentoivn  v.  Western  Union  Tel.  Co,,  148  Pa.  St.,  117; 
33  Am.  St.,  820. 

For  the  reasons  stated  the  demurrer  to  the  amended  petition, 
and  the  motion  to  dissolve  the  temporary  order,  are  both  over- 
ruled.    Exceptions  may  be  noted. 
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PROTECTION  or  GRASS  PLOTS  IN  MUNICIPAL  WAYS. 

Common  Pleas  Court  of  Licking  County. 

Leon  McCurdy  v.  The  City  op  Newark  and  John  D.  Evans. 

Decided,  April  Term,  1910. 

Negligence — No  lAability  on  the  Part  of  a  Municipality — For  Injuries 
to  a  Pedestrian  From  a  Fall  Over  a  Wire  Protecting  the  Orass  Plot 
Between  the  Sidewalk  and  Street. 

A  pedestrian  who  attempts  to  cross  the  space  between  the  curb  and 
sidewalk  which  has  been  reserved  for  grass,  and  in  so  doing  Is  in- 
jured by  tripping  over  a  wire  stretched  a  few  inches  from  the 
ground  to  protect  the  grass  from  being  trodden  upon,  has  no  right 
of  action  against  the  municipality. 

Smythe  <&  Smyth c,  for  plaintiff. 

Frank  A.  Bolton,  City  Solicitor,  Jones  &  Jones  and  EMer  i& 
Montgomery f  contra. 

Wickham,  J.  (orally). 

There  can  be  no  question  that  the  law  imposes  a  duty  upon  mu- 
nicipal corporations  to  keep  all  of  their  public  streets  free  from 
obstruction  and  in  a  proper  condition  for  public  travel ;  nor  can 
there  be  any  doubt  but  that  the  law  does  not  allow  a  person  to 
put  an  obstruction  upon  a  public  street,  and  that  the  public 
streets  include  the  sidewalks,  because  they  are  part  of  the  streets 
— they  are  set  apart  for  foot  passengers. 

But  I  think  that  that  rule  must  be  taken  with  some  limita- 
tion. There  is  no  doubt  that  in  modern  times,  the  public  taste 
is  in  the  direction  of  beautifying  and  ornamenting  public  streets 
in  a  municipal  corporation.  Grass  plots  are  made  and  trees  are 
planted  for  the  purpose  of  ornamentation  and  shade,  aiid  I 
take  it  that  it  will  not  be  seriously  questioned  that  a  municipal 
corporation  has  the  right  to  set  apart  certain  parts  of  the  public 
streets  for  planting  trees  and  growing  grass,  or  for  any  other 
mode  or  method  of  ornamentation.     We  see  it  every  day  in  cities. 

The  plaintiff  in  this  case  claims,  in  the  petition,  that  the  street 
was  obstructed  by  means  of  a  wire  placed  along  the  ground,  from 
twelve  to  fifteen  inches  high.     The  evidence   shows  that  the 
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street  is  a  paved  street,  and  that,  between  the  curb  and  the  side- 
walk, there  was  a  space  of  about  three  feet,  which  is  sod,  or 
lawn,  and  that  there  are  shade  trees  planted  there.  The  plaint- 
iff's own  witnesses  testify  that  there  are  four  shade  trees  planted 
along  near  where  plaintiff  received  the  injury. 

If  the  contention  of  counsel  for  the  plaintiff  is  true,  then  every- 
thing planted  there  is  an  obstruction  to  the  public  highway. 
The  trees  would  be  an  obstruction,  and  if  the  plaintiff  had 
started  across  the  gross  plot,  and  had  run  against  a  tree  and  had 
been  injured,  he  would  have  come  in  contact  with  an  obstruc- 
tion in  the  public  street,  and  the  city  would  be  liable  for  dam- 
ages. 

But  is  that  a  proper  construction  of  the  law?  I  am  inclined 
to  think  that  it  is  not.  I  think  the  municipal  authorities 
have  a  right  to  set  aside  a  part  of  the  streets  for  the  purpose  of 
ornamentation,  and  a  part  of  the  sidewalk,  and  that  the  public 
has  no  right  to  travel  across  it. 

If  we  concede  the  right  of  the  public  to  cross  grass  plots  and 
lawns,  we  must  at  the  same  time  hold  that  the  city  is  liable  for 
any  injuries  that  might  occur  to  persons  crossing  grass  plots. 
It  can  not  be  claimed  that  a  traveler  in  the  public  streets  would 
have  a  right  to  drive  across  a  park  between  two  drive-ways  on 
the  same  street,  and  if  he  ran  against  a  stone  or  tree,  and  was 
injured  that  he  would  have  a  right  to  damages.  No  one,  I  think, 
would  make  that  claim  seriously. 

All  those  things  must  be  taken  into  consideration  to  determine 
whether  the  duty  is  imposed  upon  the  city  to  remove  a  certain 
obstruction,  or  whether  the  city  would  be  liable  in  permitting  it  to 
remain  where  it  is  placed. 

I  do  not  think  the  case  turns  so  much  upon  the  question  of 
contributory  negligence  on  the  part  of  the  plaintiff,  as  it  does 
upon  the  question  of  a  lack  of  duty  on  the  part  of  the  city 
and  the  other  defendant  Mr.  Evans.  We  must  assume  that  this 
grass  plot  was  constructed  according  to  plans  proposed  by  the 
city,  because  the  city  has  the  right,  and  it  is  its  duty,  to  superin- 
tend and  determine  the  manner  in  which  sidewalks  shall  be  con- 
structed, or  the  material  out  of  which  they  shall  be  made,  how 
wide  they  shall  be,  and  all  that.  There  is  no  evidence  to  the  con- 
trary in  this  case,  and  I  think  we  must  assume  that  this  grass 
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plot  and  this  sidewalk  were  constructed  according  to  the 
plans  of  the  city,  whether  done  by  the  city  or  by  the  lot-owner. 
The  sidewalk  was  made  six  feet  wide  and  the  grass  plot  three  feet 
wide,  and  for  the  purpose  of  protecting  that  grass  plot  a  wire 
was  put  up,  and  the  plaintiflF  tripped  on  it. 

I  think  this  case  is  to  be  determined  by  the  question  of  whether 
the  plaintiff  had  the  right  to  cross  that  grass  plot.  I  think  he 
would  not  have  a  right  to  cross  that  grass  plot  any  more  than  he 
would  a  park  between  two  drive- ways  on  the  same  street  with  a 
horse  and  buggy.  So  much  of  it  is  taken  out,  or  reserved  from 
|)ublic  travel;  and  I  C4in  see  no  liability  upon  the  part  of  the 
defendants  for  that  reason.  The  plaintiff  had  no  right  to  cross 
that  grass  plot.  If  he  had  tripped  upon  a  wire  along  the  side- 
walk, it  would  have  been  different.  But  he  attempted  to  cross 
the  grass  plot,  and  the  wire  along  the  edge  of  the  grass  plot  was 
a  warning  to  keep  off  the  gravss,  and  the  only  way  that  you 
can  make  grass  grow  is  to  keep  off  it.  If  the  space  was 
traveled  by  the  public,  there  would  be  no  grass  there,  and  you 
would  have  no  grass  plot.  In  order  to  protect  shade  trees,  and 
for  the  maintenance  of  a  grass  plot,  it  is  necessary  for  the  pub- 
lic to  keep  off. 

By  Phil.  B.  Smythe:  Does  Your  Honor  hold  that  an  indi- 
vidual has  the  right  to  set  apart  a  part  of  the  street  for  that 
purpose?  There  isn't  any  evidence  that  the  city  did  that;  and 
there  is  no  allegation  of  that,  either. 

The  Court:  Sidew^alks  are  constructed  according  to  plans 
made  by  the  city.  It  is  to  detennine  how  they  shall  be  constructed 
and  or  what  material ;  and  I  think,  in  this  case,  that  we  must 
assume  that  this  sidewalk  was  constructed  according  to  the  plans 
made  by  the  city.  That  being  so,  then  this  was  a  sidewalk  made 
by  the  city,  and  the  grass  plot  was  made  by  tlie  city. 

The  wire  was  put  up  there  to  keep  people  from  traveling  upon 
the  grjiss  plot,  and  the  plaintiff,  in  attempting  to  cross  it,  was 
going  W'here  he  had  no  right  to  be.  The  city,  and  ^Ir.  Evans, 
ow^ed  him  no  duty  to  protect  him  when  crossing  the  grass  plot. 
That  is  the  ground  upon  which  I  think  the  decision  should  be 
based. 

Motion  to  direct  a  verdict  for  the  defendants  will  be  sustained. 
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CONSOLIDATION  OF  INCORPORATED  PRESBYTERIAN 

CHURCHES. 

Superior  Court  of  Cincinnati. 
The  First  Presbyterian  Society  v.  George  E.  Markley  et  al. 

Decided,  NovemtxT  11,  1910. 

Religious  Societiea — Consolidation  of,  Where  Incorporcded — Strict  Com- 
pliance with  the  Statutes  Required — Compliance  vHth  the  Presby- 
terian Form  of  Oovernment — Civil  Property  Rights  Unaffected  hy 
Proceedings  to  Consolidate^  When — Jurisdiction  of  Church  Judicor 
tories  and  Guarantees  Under  Federal  and  State  Constitutions — Due 
Process  of  Law — Title— Sections  Zlll,  -3778  and  3779,  Revised 
Statutes. 

The  creation  of  a  new  religious  corporation  by  the  consolidation  of  two 
separate  religious  corporations  can  only  be  effected  in  Ohio  by  con- 
forming to  the  statutes  in  such  case  made  and  provided. 

Where,  in  a  preliminary  written  agreement  for  the  consolidation  of  two 
incorporated  Presbyterian  churches,  a  corporate  name  for  the  new 
church  is  provided,  and  where  it  is  also  provided,  inter  alia  that, 
"all  such  steps  shall  be  promptly  taken  as  may  be  required  by  the 
Presbyterian  form  of  government  and  by  the  statutes  of  Ohio  to 
complete  the  union,  and  where  other  provisions  of  the  plan  and 
the  conduct  of  the  parties  show,  the  purpose  to  have  been  the  crea- 
tion of  a  new  corporate  church,  under  the  statutes  of  Ohio;  Held^ 
that  the  statutes  of  Ohio  (Sections  3777,  3778,  2779,  Bates  Revised 
Statutes),  relative  to  the  consolidation  of  religious  corporations 
must  be  complied  with;  and  Heldy  that  by  virtue  of  the  statutes 
such  agreement  and  plan  are  invalid  and  inoperative  unless  ap- 
proved by  a  two-thirds  majority  of  the  members  of  said  incorporate 
churches  at  a  meeting  duly  called  for  the  purpose.  And  Held,  that 
provisions  of  said  plan,  that  all  statutory  steps  shall  be  taken,  had 
the  effect  of  making  a  ratification  by  a  statutory  majority  of  each 
of  the  corporations  one  of  the  conditions  of  the  plan,  and  that  same 
could  not  become  operative  until  approved  according  to  the  stat- 
utes. 

Compliance  with  the  requirements  of  the  Presbyterian  form  of  govern- 
ment was  likewise  one  of  the  conditions  in  the  plan,  but  perform- 
ance of  this  condition  could  not  dispense  with  performance  of  the 
condition  requiring  statutory  approval  by  a  two-thirds  majority  of 
each  church. 
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Where  one  of  the  two  parties  to  said  agreement  voted  as  a  corporation, 
by  more  than  two-thirds  majority  to  ratify  said  agreement  and 
plan  of  union,  but  the  other  party  to  said  agreement  failed  to  ratify 
the  same  by  a  statutory  two-thirds  majority  at  a  corporate  meeting 
called  for  the  purpose  of  voting  thereon,  and  subsequently,  at  an- 
other corporate  meeting  called  for  the  same  purpose,  voted  against 
ratifying  said  agreement  by  a  vote  of  fifty-Uve  against  its  ratification, 
to  thirty-four  in  favor  of  such  ratification,  such  preliminary  agree- 
ment and  plan  for  consolidating  said  churches  was  not  carried  out 
either  under  the  statute  or  under  the  conditions  of  the  plan  itself, 
which  required  all  statutory  steps  to  be  taken. 

The  terms  and  legal  import  of  such  plan  of  union  and  preliminary 
agreement  can  not  be  changed  or  varied  by  parol  and  they  can  not 
therefore  be  construed  as  a  "request"  for  the  union  of  said  two 
churches  unless  they  are  ratified  by  a  statutory  two-thirds  majority 
of  each  church,  since  their  terms  require  all  statutory  steps  to  be 
taken  to  complete  the  union.  A  fortiori  such  documents  can  not  be 
construed  as  a  "request"  for  the  union  of  said  two  churches  with 
a  third  church  of  the  same  denomination,  for  to  Include  such  third 
church  without  the  consent  of  the  original  parties  would  be  to 
materially  vary  the  terms  of  the  agreement. 

"The  Presbyterian  Church  in  the  United  States  of  America"  gives  a 
presbytery  power  under  the  constitution  of  the  organization  "to 
unite  or  divide  congregations  at  the  request  of  the  people,"  but  the 
action  of  a  presbytery  under  such  power  is  legislative  or  adminis- 
trative In  character;  and  said  constitution  does  not  provide  for  ju- 
dicial proceedings  in  the  church  judicatories  for  the  determination 
of  property  rights  or  other  civil  rights,  but  leaves  such  questions  to 
the  civil  courts  for  determination.  And  where  a  presbytery  by  a 
legislative  or  Cfdministrative  resolution  attempts  to  unite  two  or 
more  Presbyterian  churches  without  a  proper  and  valid  constitu- 
tional "request"  having  been  made  therefor,  Held,  such  resolution 
can  not  affect  the  civil  property  rights  of  the  churches  or  their  mem- 
bers which  do  not  make  a  constitutional  "request." 

The  church  judicatories  of  the  Presbyterian  Church  have  exclusive  ju- 
risdiction in  questions  of  doctrine,  faith  or  church  discipline,  but 
inasmuch  as  property  rights  are  civil  rights  which  are  peculiarly 
within  the  jurisdiction  of  the  civil  courts  and  subject  to  the  pro- 
tection of  the  guarantees  of  the  federal  and  state  constitutions. 
Held,  such  property  rights  can  not  be  taken  from  their  owners 
against  their  consent  without  due  process  of  law;  that  such  rights 
are  subject  to  the  protection  of  the  civil  courts;  that  such  right 
can  not  be  granted  away  by  contract. 

"Due  process  of  law"  requires  that  before  private  property  can  be  taken 
without  the  owner's  consent  there  shall  be  a  legal  opportunity  to  be 
heard  and  to  defend  before  the  proper  tribunal. 
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Before  an  administrative  or  legisUstive  resolution  can  become  effective 
to  transfer  title  to  civil  property  rights  it  must  be  shown  to  have 
been  had  in  pursuance  of  a  legal  power  to  make  such  transfer  of 
title  and  the  conditions  precedent  to  the  exercise  of  such  power 
must  appear  to  have  been  duly  performed. 

Where  no  judicial  proceeding  is  involved  and  where  the  question 
is  not  one  of  foith,  doctrine  or  church  discipline,  a  resolution  of 
presbytery,  declaring  three  churches  united  into  one  new  church, 
and  also  declaring  such  new  church  to  be  "entitled  to  all  the  assets, 
rights,  interests  and  claims  of  every  kind  and  nature  whatsoever, 
'  formerly  owned  and  held  by  former  constituent  churches,  and  each 
and  every  one  of  them,"  is  null  and  void  as  to  the  property  rights 
of  plaintiff  church,  which  had  not  formally  requested  said  union 
with  the  other  two  churches,  nor  in  any  legal  manner  consented 
'  thereto,  and  the  property  rights  of  such  non-requesting  church 
will  be  quieted  and  protected  by  the  civil  courts  as  against  the 
churches  and  persons  claiming  under  such  resolution. 

A  "congregation"  of  the  Presbyterian  denomination  is  composed  of 
communicants  and  non-communicants,  the  latter  not  being  mem- 
bers in  a  strict  ecclesiastical  sense.  When  real  estate  is  pur- 
chased, and  the  deed  conveys  the  property  to  individuals  and  their 
successors'  in  trust  for  a  certain  "Presbyterian  congregation"  for- 
ever, and  subsequently  said  congregation  is  incorporated  by  special 
act  of  the  Legislature  of  Ohio  under  the  Constitution  of  1802  and 
the  charter  of  said  corporation  with  its  amendments  attached  prior 
to  1851,  provides  that  all  communicants  of  said  congregation  and 
also  all  non-communicants,  who  are  occupants  of  pews  and  con- 
tribute to  the  support  of  the  church,  shall  be  members  of  such  cor- 
poration and  entitled  to  vote  in  the  management  of  its  affairs;  and 
where  the  two  (probably)  surviving  trustees  convey  said  real  estate 
to  said  corporation  for  its  use  and  afterwards  said  corporation 
hold  possession  of  said  real  estate  for  a  great  number  of  years, 
using  it  for  religious  and  also  charitable  and  educational  purposes 
in  accordance  with  its  charter,  and  during  that  time  successfully  de- 
fend its  title  against  the  heirs  of  the  original  grantor  and  others, 
claiming  under  him,  and  where,  during  all  of  said  time,  said  corpo- 
ration otherwise  exercised  absolute  control  and  management  of  said 
real  estate  in  accordance  with  its  charter  and  none  of  the  com- 
municants as  such,  or  the  ecclesiastical  )}odies  of  said  church  or 
of  said  denomination  made  any  objection  to  such  proceedings  and 
control  by  said  corporation;  Held,  that  as  to  any  separate  rights  or 
title  of  communicants  alone  or  their  alleged  successors,  as  a  purely 
ecclesiastical  body  separate  from  said  corporation,  the  possession 
and  control  of  said  corporation  was  adverse,  and  that  all  such  per- 
sons are  included  in  said  corporation,  so  holding  the  property,  as  are 
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designated  by  the  charter  as  members  of  the  corporation,  and  that 
the  title  to  said  real  estate  is  held  by  said  corporation,  for  the 
benefit  of  all  its  members,  whether  communicants  or  non-commum- 
oants  and  for  the  uses  set  out  in  said  charter. 

William  W.  Prather  and  Sanford  Brown,  for  plaintiff. 
Thornton  M,  Hinkle  and  Reuben  Tyler,  contra. 

HOPPHEIMEB,  J. 

This  controversy  grows  out  of  an  attempt  by  the  Presbytery  to 
unite  into  one  church,  to  be  known  as  **the  Presbyterian  Church 
of  the  Covenant/'  the  First  Presbyterian,  the  Second  Presby- 
terian and  the  Central  Presbyterian  Congregations. 

As  was  said  byRoby,  J.  in  Ramsey  v.  Hicks  (a  church  unioo 
case),  87  N.  E.  Rep.,  1091-1099,  ** Union  means  agreement,  con- 
cord, harmony." 

But  from  the  very  outset  of  this  hearing,  the  court  could  not 
but  be  impressed  with  the  wide-spread  discord  and  dissatisfaction 
over  this  union  manifested  not  only  by  members  of  Presbyterv, 
but  by  the  people  who  compose  the  First  Presbyterian  Congrega- 
tion, the  great  majority  of  whom  have  been,  and  still  are,  opposed 
to  this  union  of  their  church  with  the  two  other  churches  named. 

The  merger  resolution  was  passed  in  Presbytery  "by  a  vote  of 
twenty-eight  to  twenty-two.  Subsequently  thirty-three  members 
of  Presbytery  filed  ** complaints''  with  Synod. 

The  reajsons  for  the  protests  of  these  thirty-three  ministers  and 
laymen  will  be  found  in  Exhibit  21-1. 

Synod  dismissed  these  * '  complaints, ' '  and  thereafter  the  highest 
judicatory'  of  the  church,  the  General  Assembly  of  the  United 
States,  with  which  '* complaints"  against  Synod  had  been  filed 
likewise  dismissed  said  **  complaints. " 

All  these  ** complaints,"  together  with  the  grounds  of  same, 
are  of  record  herein. 

The  evidence  shows  that  the  merger  resolution  undertakes  to 
establish  a  union,  for  which  not  only  no  majority  of  the  people 
wiio  compose  the  First  Presbyterian  Congregation  have  voted 
but  as  a^  matter  of  fact,  and  as  will  appear,  such  a  proposition 
was  never  before  them. 

Naturally,  then,  this  c^)urt  early  in  these  proceedings,  found 
itself  experiencing  doubts  as  to  the  power,  even  under  Presby- 
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terian  law,  by  which  plaintiff's  property  could  be  taken  from  it 
under  such  circumstances  and  handed  over  to  strangers,  and  to 
new  and  different  uses.  Nor  were  such  doubts  dispelled  by  the 
fact  that  many  members  of  Presbytery  likewise  seemed  to  have 
questioned  such  power,  among  whom,  incidentally  may  be  noted, 
Dr.  E.  T.  Swiggett,  relied  on  by  both  sides  in  this  trial  as  an  ex- 
pert on  Presbyterian  law. 

It  may  be  stated  here,  that  the  ** complaints*'  alluded  to  were 
not  in  the  nature  of  ^'appeals"  entitling  the  original  parties  to 
another  hearing  (Sec.  94,  Bk.  of  Dis.).  Appeals  only  lie  to  a 
judicial  decision  under  Presbyterian  law,  and  ** complaints'*  to 
legislative  action. 

These  ** complaints,''  then,  were  filed  in  Synod  and  in  the  Gen- 
eral Assembly  by  protesting  members  of  Presbytery  and  on  their 
own  behalf,  and  not  on  behalf  of  the  plaintiff,  or  of  the  people 
who  composed  the  First  Presbyterian  Congregation. 

These  people  had  no  right  of  appeal  to  the  action  of  Presby- 
tery, nor  did  they  have  any  legal  right  of  ** complaint."  In- 
deed, they  had  no  legal  right  to  be  heard  or  to  defend,  although 
their  property  was  at  stake,  and  if  any  hearing  was  accorded  to 
an  individual  or  individuals  (other  than  the  ** complaints"  above 
alluded  to),  it  was  not  a  hearing  granted  to  these  people,  but  to 
these  individuals  by  grace  only. 

In  view,  therefore,  of  this  remarkable  situation,  involving  as  it 
does  civil  property  rights,  and  in  view  of  the  many  novel  and 
grave  questions,  and  of  the  high  character  of  all  these  litigants, 
I  have  gone  into  the  mass  of  testimony,  exhibits,  Presbyterian 
law,  and  the  copious  citations,  and  into  the  unusual  and  diffi- 
cult problems,  with  considerable  care. 

In  attempting  to  come  to  a  proper  and  just  determination  of 
this  cause,  I  am  mindful  of  the  respect  and  deference  due  to  ec- 
clesiastical courts,  in  a  country  such  as  ours,  where  church  and 
state  are  separate.  But  at  the  same  time  I  have  not  forgotten 
that  it  is  the  bounden  duty  of  the  civil  courts,  under  our  sys- 
tem, to  safeguard  civil  property  rights — ^things  peculiarly  within 
the  civil  court's  jurisdiction. 

Plaintiff  is  now  in  such  court,  and  is  invoking  the  protection 
of  the  civil  court  in  respect  of  such  rights. 
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The  pleadings  in  this  case  cover  forty-five  typewritten  pages; 
it  is  therefore  impossible  to  more  than  briefly  state  the  issues. 

Plaintiff's  pleadings  attack,  as  invalid,  the  alleged  merger  reso- 
lution, claiming  that  the  proceedings  leading  up  to  it  and  the 
resolution  itself  were  invalid;  that  Presbytery's  action  represents 
an  attempt  to  divert  plaintiff's  property,  to  which  as  a  corpora- 
tion it  claims  title  and  actual  possession,  and  to  apply  it  to  new 
purposes,  without  plaintiff's  legal  consent.  It  avers  that  the  offi- 
cers of  the  new  church  have  attempted  to  take  possession  of  plaint- 
iff's  property;  to  deprive  plaintiff  of  the  right  to  conduct  relig- 
ious services  therein ;  that  defendants  threaten  to  interfere  with 
plaintiff's  control  and  possession.  The  prayer  is  for  equitable 
relief  against  such  alleged  interference. 

The  defendant,  on  the  other  hand,  by  its  pleadings,  avers  the 
nature  of  the  Presbyterian  church  at  large ;  it  sets  up  the  connec- 
tion of  the  First  Church  with  it;  it  describes  in  detail  the  church 
organization  and  its  judicatories  (Session,  Synod,  General  Assem- 
bly), and  it  avers  the  power  of  Presbytery  to  unite  churches;  it 
avers  that  the  title  to  the  property  involved  is  held  in  trust  for  the 
First  Church — a  spiritual  body;  it  details  the  movements  for 
union  of  the  down  town  churches,  and  the  proceedings  before  the 
constituent  churches,  resulting  in  merger  into  the  Presbyterian 
Church  of  the  Covenant ;  it  sets  up  proceedings  before  Presbytery 
and  likewise  complaints  to  Synod  and  to  the  General  Assembly, 
and  pleads  dismissal  by  these  bodies  of  such  complaints,  thus  in 
effect,  affirmance  by  the  highest  judicatory  of  the  action  of  Pres- 
bytery. 

Defendant  contends  that  as  a  result  of  Presbytery's  action, 
the  Presbyterian  Church  of  the  Covenant  became  the  ecclesiasti- 
cal successor  of  the  constituent  churches  and  as  such  the  suc- 
ceeding beneficiary  in  such  trust,  entitled  to  all  the  rights  and 
interests  formerly  owned  by  them  and  every  one  of  them ;  and  by 
way  of  cross-petition,  prays  that  possession  of  the  real  estate  of 
the  First  Church  be  decreed  to  them. 

In  short,  it  is  claimed  by  the  plaintiff  that  the  alleged  merger 
represents  an  attempt  by  defendant  to  deprive  it  of  its  property, 
contrary  to  the  organic  laws  of  the  Presbyterian  organization, 
the  constitutional  guaranties  of  nation  and  of  state,  and  con- 
trary to  the  statutory  law  of  Ohio,  as  well. 
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On  the  other  hand,  it  is  the  contention  of  defendant,  that  the 
ecclesiastical  fact  of  union  of  the  three  churohes  having  been 
legally  effected,  the  Presbyterian  Church  of  the  Covenant  became 
the  ecclesiastical  successor  of  said  former  First  Presbyterian 
Church  of  Cincinnati.  And  it  is  claimed  that  inasmuch  as  said 
finding  has  been  affirmed  and  settled  by  the  highest  judicatory 
of  the  Presbyterian  Church  in  the  United  States,  the  judgment 
is  binding  on  this  court  and  must  be  taken  as  established,  and  that 
this  court  must  apply  said  facts,  in  determining  the  identity  of 
the  beneficiary  of  said  trust  property,  and  award  the  property 
to  it. 

Reliance  for  the  proposition  advanced  by  defendant  is  placed 
on  the  celebrated  case  of  Watson  v.  Jones,  13  Wall.,  679,  United 
States  Supreme  Court,  wherein  the  court,  through  Mr.  Justice 
Miller,  say : 

**In  this  class  of  cases  we  think  the  rule  of  action  which  should 
govern  the  civil  courts,  founded  in  a  broad  and  sound  view  of  the 
relations  of  church  and  state  under  our  system  of  laws  and  sup- 
ported by  the  preponderating  weight  of  judicial  authority  is,  that, 
whenever  the  questions  of  discipline  or  of  faith  or  ecclesiastical 
rule,  custom  or  law,  have  been  decided  by  the  highest  of  these 
church  judicatories,  through  which  the  matter  has  been  carried, 
the  legal  tribunals  must  accept  such  decisions  as  final,  and  as  bind- 
ing upon  them,  in  their  application  to  the  case  before  them.'' 

A  number  of  other  cases  are  cited,  notably.  Mack  v.  Kime,  120 
Ga.,  17;  Wallace  v.  Hughes,  115  S.  W.  Rep.,  684  (Ky.) ;  Brown 
V.  Clark,  116  S.  W.  Rep.,  360  (Texas) ;  Com.  of  Mmiom  v. 
Synod,  106  Pac.  Rep.,  395,  Syl.  13,  and  others. 

Now  the  Plan  of  Union  adopted  by  the  joint  committee  of  the 
First  and  Second  Churches,  and  the  Preliminary  Agreement 
and  proxies  or  consents  (after  Preamble),  were  as  follows: 

'*We  unanimously  recommend  the  following  plan: 
**  (1)     The  corporate  name  of  the  church  formed  by  the  union 
shall  be  *  The  Presbyterian  Church  of  the  Covenant  in  Cincin- 
nati. ' 

**(2)  All  such  steps  shall  be  promptly  taken  as  may  be  re- 
quired by  the  Presbyterian  form  of  government  and  by  the 
statutes  of  Ohio  to  complete  the  union,  and  suoh  union  shall  take 
place  and  be  made  effective  by  the  Presbytery  of  Cincinnati  at 
the  earliest  possible  date. 
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**  (3)  The  initial  boards  of  triLstees,  elders  and  deacons  of  the 
new  church  shall  be  made  up  of  the  present  boards  of  the  two 
churches  or  their  immediate  successors,  and  shall  continue  in 
office  until,  their  successors  are  elected  in  such  manner  for  such 
terms  and  at  such  time  as  the  new  church  shall  prescribe. 

**  (4)  Each  church  shall  duly  transfer  and  convey  to  the  new 
church,  (1)  all  its  assets  and  property  of  every  kind,  subject  to 
existing  contracts,  obligations  or  trusts,  and,  (2)  all  trust  estates, 
trust  funds,  endowment  funds,  and  all  interests  in  or  liens  upon 
any  property  which  are  held  or  controlled  by  suoh  church.  The 
new  church  shall  assume,  perform  and  discharge  all  trusts,  con- 
tracts and  obligations  connected  therewith. 

**(5)  A  suitable  church  edifice  and  accompanying  buildings 
shall  be  provided  for  the  new  church,  either  by  remodeling  that 
of  the  Second  Church,  or  by  its  demolition  and  the  erection  of  the 
new  buildings  on  the  same  site,  or  by  the  acquirement  of  land 
centrally  located  and  the  erection  of  suoh  buildings  thereon.  The 
new  church  shall  decide  which  course  shall  be  taken  under  the 
provisions  of  this  section. 

**  (6)  If  it  be  decided  to  acquire  a  new  sit«,  then  the  proceeds 
from  the  sale  or  lease  of  the  First  and  Second  Churches  shall  be 
used  to  pay  the  present  debts  of  the  First  Church,  and  such  of 
the  residue  of  the  proceeds  shall  be  used  to  remodel,  rebuild  or 
build,  as  provided  for  in  Article  V,  as  may  be  necessary  for  that 
purpose,  the  balance  to  be  invested  as  an  endowment  fund. 

'*(?)  Memorial  tablets  of  the  churches  so  united,  and  all 
memorial  tablets  now  in  either  church,  shall  be  placed  conspic- 
uously in  the  church  edifice  occupied  by  the  new  church. 

**A11  stationery  shall  bear  the  name  of  the  new  church,  to- 
gether with  the  names  of  the  churches  so  united.  These  provi- 
sions shall  apply  in  the  case  of  each  church  hereafter  admitted 
to  the  union. 

**  All  of  which  is  respectfully  submitted,  May  23d,  1906. 

**  First  Presbyterian  Church — Charles  Weber,  J.  H.  Leiding, 
A.  D.  Birchard. 

**  Second  Presbyterian  Church — Stewart  Shillito,  Wm.  Hubbell 
Fisher,  Allen  Collier. 

*' Cincinnati,  May  23,  1906. 

**We,  the  undersigned  members  of  the  respective  boards  of 
trustees,  elders  and  deacons  of  *the  First  Presbyterian  Society 
in  Cincinnati'  and  of  *the  Second  Presbyterian  Church  and  So- 
ciety in  Cincinnati,'  both  incorporated  by  laws  of  Ohio,  having 
at  a  joint  meeting  duly  adopted  the  foregoing  report,  do  hereby 
agree  to  the  union  of  said  two  churches  upon  the  terms  and  con- 
ditions therein  stated,  and  agree  to  submit  at  the  earliest  possi- 


NISI  PRIUS  REPORTS— NEW  SERIES.  587 

1910.]  Presbyterian  Society  v.  Markley. 

ble  date  the  same  and  this  agreement  to  the  separate  action  of 
each  church  at  a  meeting  to  be  duly  called. 

**  First  Presbyterian  Church — Charles  Weber,  George  E.  Mor- 
rell,  Willam  Henry  Palls,  A.  D.  Birehard,  Jno.  D.  McLeod. 

**  Second  Presbyterian  Church — Stewart  Shilliito,  Wm.  Hubbell 
Fisher,  Chas.  E.  Everett,  J.  Ambrose  Johnston,  Benj.  F.  Miller, 
Wm.  J.  Breed,  Allen  Collier,  William  B.  Jones,  Elliott  H.  Pen- 
dleton, H.  L.  Crane,  Charles  P.  Taft. 

**  Proxies  or  Consents. — The  undersigned  hereby  agree  to  the 
union  of  the  First  and  Second  Presbyterian  Churches  of  Cincin- 
nati upon  the  terms  and  conditions  above  set  forth,  and  we  do 
hereby  request  that  in  case  of  our  absence  from  any  meeting  of 
our  church  acting  upon  said  agreement,  that  our  respective  votes 
be  oast  for  ratification  thereof  by  any  member  of  the  board  of 
trustees,  or  of  the  elders,  or  of  the  deacons  of  our  church,  who 
may  be  present  at  said  meeting." 


After  a  disinterested  study  of  the  Plan  of  Union  and  the 
Preliminary  Agreement,  and  of  the  action  of  the  parties  thereto, 
I  find  myself  utterly  unable  to  conclude  that  by  taking  the  above 
steps  (oonaidering,  too,  the  subsequent  voting  thereon),  these 
parties  either  contemplated  or  requested  a  purely  ecclesiastical 
union  of  the  First  Preshyterian,  the  Second  Presbyterian  and 
Central  Churches — ^such  as  Presbytery,  in  fact,  instituted. 

These  were  oivil  corporations  under  the  law  of  Ohio,  and  while 
the  spiritual  bodies  may  have  owed  ecclesiastical  submission  to 
Presbytery,  there  was  required  by  the  law  of  Ohio  submission 
by  the  corporate  entities  to  its  provisions,  as  well. 

All  parties  recognized  that,  in  the  preparation  and  signing  of 
the  same,  as  becomes  inunediately  apparent  on  comparison  of  the 
Plan  and  Preliminary  Agreement  with  the  statutes  of  Ohio,  rela- 
tive to  the  consolidation  of  religious  corporations  (Sections  3777, 
3778,  3779),  and  while  these  parties  to  said  Plan  and  Agreement 
desired  the  recognition  of  Presbytery,  and  desired  to  have  Pres- 
bytery effectuate  the  Union,  as  contemplated,  so  as  to  carry  out 
their  allegiance  to  the  church,  and  so  as  to  continue  to  enjoy  as 
theretofore  whatever  benefits  might  flow  therefrom,  nevertheless 
they  also  desired  to  proceed  according  to  express  statutory  re- 
quirements— and  they  agreed  upon  corporate  union,  as  well  as 
purely  ecclesiastical  union. 
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How  could  secular  trustees  of  a  corporation  created  under  the 
laws  of  a  state,  just  by  way  of  example,  be  merged  out  of  corpo- 
rate office  by  a  purely  ecclesiastical  decree,  or  by  force  of  it  ? 

The  statutes,  however,  expressly  provide  for  a  consolidation  of 
such  organizations,  and  doubtless,  mindful  of  such  provisions,  as 
well  as  for  other  reasons  apparent  in  the  Plan  of  Union,  corporate 
union  according  to  the  law  of  the  state  was  agreed  upon.  It  was 
a  condition  and  term  of  the  Agreement,  as  much  as  any  relating 
to  ecclesiastical  union.  Moreover,  Presbytery  itself  found  that 
corporate  union  was  intended  when  it  adopted  the  report  of  the 
sub-committee  of  Presbytery,  to  which,  when  the  proceedings  first 
came  before  the  Presbytery,  the  entire  proceedings  were  referred. 
(See  rule  9  Standing  Rules  of  Presbytery,  Exhibit  F.) 

On  this  committee  sat  three  lawyers,  Mr.  Prank  R.  Morse, 
Judge  Aaron  McNeill,  vice  Judge  James  B.  Swing,  resigned 
(who  sat  for  one  session),  and  Mr.  Reuben  Tyler,  one  of  the  able 
counsel  for  defendant  here. 

*'It  must  be  remembered*'  said  the  committee,  **that  the  plan 
adopted  in  the  report  of  the  sub-committee  of  the  First  and  Sec- 
ond Presbyterian  Churches  Contemplated  the  Formation  op 
A  New  Corporate  Organization  and  the  transfer  by  legal  and 
proper  means  and  in  accordance  with  the  statutes  of  Ohio,  and 
the  laws  of  the  church  to  This  New  Organization,  of  all  the  real 
estate  and  other  property  owned  and  held  in  trust  by  each  of  the 
churches  which  were  parties  to  the  agreement,  and  of  such  other 
churches  as  should  thereafter  be  admitted  to  the  union. ' ' 

Said  committee  likewise  reported  (inter  alia) : 

**We  do  not  believe  that  this  Presbytery  is  ready  to  attempt 
to  exercise  the  power  of  eminent  domain  over  the  churches  under 
its  control,  and  to  parcel  out  their  assets  irrespective  of  the 
wishes  of  the  separate  congregations.  We  doubt  if  the  Presby- 
tery has  any  such  power  irrespective  of  the  wishes  of  the  sepa- 
rate congregations.  The  property  of  the  First  Church  is  con- 
trolled by  the  members  of  that  church,  and  the  title  to  this  prop- 
erty is  vested  in  its  corporate  organization,  and  we  believe  the 
civil  law  of  the  state  will  safe-guard  their  rights,  at  least  to  the 
extent  of  requiring  that  the  will  of  the  majority  be  consulted  in 
any  proposed  alienation  of  its  property.'' 

It  will  be  observed,  too,  that  the  parties  acted  in  their  corporate 
capacities.     Corporate  meetings  were  held;    indeed  the  Second 
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Presbyterian  Church  seems  to  have  voted  as  a  corporation,  and 
even  the  Central  Church  (which  was  not  a  party  to  the  Plan 
and  the  Preliminary  Agreement,  and  legally  could  not  have 
been  at  that  time,  as  we  shall  presently  see),  voted  on  the  propo- 
sition also,  as  a  corporation. 

Moreover,  it  was  subsequently  found  that  the  **  Proxies  that 
had  been  used  at  the  corporate  meeting  of  the  First  Society  were 
prohibited  under  its  charter.  And  acting  on  the  recommenda- 
tion of  the  sub-committee  which  had  investigated  that  matter, 
Presbytery  sought  to  secure  the  legal  consent  of  the  corporate 
body  (which  held  the  title  as  contradistinguished  now  from  the 
spiritual  body),  to  this  merger.*' 

Was  not  this  a  recognition  also  of  what  seemed  to  be  the  well- 
understood  intent  and  agreement  of  the  parties,  at  that  time, 
that  the  union  that  Presbytery  was  to  be  asked  to  effectuate 
spiritually,  and  by  placing  its  name  on  the  Presbyterial  roll,  was 
a  corporate  as  well  as  spiritual  union  of  the  First  and  Second 
Churches,  according  to  the  Plan  and  Preliminary  Agreement? 

Now,  at  the  June  27,  1906,  meeting  of  the  First  Presbyterian 
Congregation  and  Society,  the  right  to  use  the  so-called  **  Prox- 
ies ' '  was  challenged. 

These  proxies  had  been  printed  as  part  of  the  ** Agreement'' 
(supra)  and  on  the  same  sheet  and,  it  will  be  observed,  referred 
to  it.  The  moderator,  who  had  been  previously  appointed  to 
preside  over  this  meeting,  having  anticipated  a  question  on  this 
very  matter,  came  to  the  meeting  with  a  carefully  prepared  sug- 
gestion, by  which,  in  substance,  it  was  proposed  to  keep  the  votes 
separate,  and  hand  the  question  of  validity  of  proxies,  to  Presby- 
tery; said  moderator  stating  that  it  was  not  a  parliamentary 
question  within  the  province  of  the  moderator  to  decide. 

Plaintiff  claims  this  matter  necessitated  a  ruling,  and  that  there 
was  no  ruling,  although  it  was  afterwards  discovered  that  the  min- 
utes, which  had  been  sent  to  Presbytery,  showed  to  the  con- 
trary. Plaintiff  assails  the  correctness  of  such  minutes  (Exhibit 
Q),  and  now  charges  that  they  have  been  mutilated,  and  consider- 
able bitterness  has  been  injected  into  an  already  unfortunate 
situation.  But  what-ever  said  minute  book  may  contain,  plaintiff 
further  insists  that  they  did  not  authorize  Presbytery  to  count 
the  proxy  votes  in  any  event. 
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Now,  the  most  casual  inspection  of  the  minutes  discloses  that 
as  to  that  portion  complained  of,  there  has  been  erasure  and 
re-writing.  And  if  we  are  to  be  governed  by  the  preponderance 
of  the  evidence  and  the  circumstances,  it  is  most  unlikely  that 
any  ** unanimous  consent"  had  been  obtained  at  that  meeting. 
But  whether  this  alteration  was  occasioned  by  pure  accident,  or 
by  design,  by  some  one  hostile  to  the  interests  of  these  people,  it 
seems  immaterial,  because  Presbytery  was  not  authorized  to  count 
these  votes,  and  indeed  the  Congregation  could  not,  legally, 
be  bound  by  them  even  if  counted,  for  the  reason  that  there  were 
no  rules  in  the  congregation  authorizing  or  permitting  proxy  votes 
or  votes  of  that  character,  and  at  a  meeting,  called  for  the  pur- 
pose for  which  this  meeting  was  called,  the  rules  could  not  be 
changed.     (Pres.  Dig.,  226-27.) 

Furthermore,  such  votes  were  clearly  illegal  under  a  later  reso- 
lution of  Presbytery,  which  enactment,  while  subsequent  it  is 
true,  is  nevertheless  only  declarative  of  the  law,  for  such  only 
seems  to  be  the  power  of  Presbytery,  and  indeed,  the  General 
Assembly  itself — the  highest  judicatory  of  the  church — in  its  de- 
cision dismissing  the  complaint  to  Synod,  thus  indirectly,  at  least, 
affirming  Presbytery,  refrains  from  passing  upon  '*the  regu- 
larity" of  the  proxies,  but  bases  its  opinion  rather  on  **  estop- 
pel," and  ** ratification. "  (See  decision  of  General  Assembly 
attached  to  answer  and  cross-petition.) 

But  certainly  under  the  facts  as  they  have  developed  in  this 
full  and  extended  hearing,  there  is  no  room  for  either  doctrine. 
Surely  not  by  reason  of  the  subsequent  resolution  to  certify  the 
proceedings  to  Presbytery,  and  the  viva  voce  vote  thereon,  be- 
cause the  union  that  was  oontenxplated,  and  which  was  voted  on 
that  night,  was  a  two-church  union,  according  to  the  Plan  and 
Preliminary  Agreement.  That  was  the  only  plan  or  propo- 
sition THAT  WAS  BEFORE  THE  PEOPLE  OP  THE  FiRST  ChURCH,  AND 

NO  OTHER.  The  provision,  with  reference  to  other  churches 
(Section  7,  Plan  of  Union)  is  plain  and  without  ambiguity.  It 
had  reference  to  other  churches  that  might  desire  to  come  into 
the  union  after  the  union  of  the  two  churches  had  bejen 
consummated  and  effected.  This  language  is  susceptible  of  no 
other  construction.     There  were  material  reasons  why  such  should 
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have  been  the  purpose  of  the  original  parties  to  the  plan,  as 
becomes  evident  on  reading  the  plan.  Morever,  this  was  also 
the  opinion  of  the  Morse  committee,  and  Presbytery  itself  so 
found.     ( September  18,  1906. ) 

But  the  positive  requirements  of  the  statutes  were  not  satis- 
fied, in  that  so  far  as  the  oorporation  was  concerned,  it  necessi- 
tated a  two-third  vote. 

When  Presbytery  re-submitted  the  matter  of  union  to  the  oor- 
poration, the  oorporation  voted  it  down  by  decisive  majority. 

At  the  congregation  or  church  meeting,  by  the  votes  of  those 
present,  the  merger  was  lost.  It  obtained  a  majority  only  if 
the  proxies  are  counted. 

But  we  have  seen  these  proxies  were  illegal — contrary  to  the 
rules  of  this  body  and  of  the  Presbyterian  organization.  Fur- 
thermore, neither  the  terms  nor  the  legal  import  of  these  proxies 
could  legally  be  varied.  Consequently  they  could  not  legally 
be  counted  in  favor  of  a  three-church  ecclesiastical  union  in  any 
event,  because  according  to  the  express  terms  they  were  nothing 
more  nor  less  than  ratifications  or  agreements  to  ratify  the  two- 
church  merger  according  to  the  agreement  printed  on  the  same 
sheet,  and  to  whi<5h  agreement,  by  their  express  and  positive 
terms,  they  refer.  It  thus  appears  that  as  a  matter  op  pact, 
the  agreement  to  merge  was  never  consummated,  because  the 
requirements  of  the  statutes  were  not  met,  and  it  also  appears 
as  a  fact  that  the  people  who  composed  the  First  Congregation 
never  requested  an  ecclesiastical  union  with  the  Central  and  Sec- 
ond Presbyterian  Churches. 

When  the  requisite  vote  was  not  forthcoming,  Presbytery 
nevertheless,  on  February  25,  1907,  finally  declared  said  three 
churches  merged  into  one  body,  the  Presbyterian  Church  of  the 
Covenant,  and  in  this  resolution  it  states  that  it  does  this  not- 
withstanding plaintiff  voted  against  the  union,  and  it  states  that 
Presbytery  believes  '*it  is  desirable  and  expedient  to  consum- 
miate  said  union, ' '  and  it  likewise  finds  that  the  new  organization 
is  entitled  to  all  the  assets  of  the  former  constituent  churches — 
thus  property  valued  at  several  hundred  thousand  dollars  (re- 
port of  Morse  committee)  is  disposed  of. 

In  view  of  the  foregoing  it  is  apparent  that,  in  consummating 
this  union,  Presbytery  acted  under  the  erroneous  belief  that  it 
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had  power  (no  doubt  Presbytery  was  actuated  by  the  sincerest 
and  most  conscientious  motives)  to  effect  this  Three-Church 
Union,  a  mistake  superinduced  by  another  mistake  in  recom- 
mendation 1,  Morse  Committee  report,  September  18,  1906. 

The  First  Church  at  no  time  voted  to  consolidate  mth  the 
Second  and  Central  Churches  as  said  Committee  assumed. 

Presbytery  made  the  mistake  of  believing  that  by  thus  con- 
summating the  union,  it  had  power  to  transfer  or  to  cause  to  be 
transferred  the  title  of  plaintiff's  property  without  plaintiff's  con- 
sent, or  without  the  request  or  the  consent  of  the  people  who 
composed  the  First  Presbyterian  Congregation,  and  to  strangers 
and  to  new  and  different  uses. 

The  judicatory  of  the  church  therefore  having  acted,  the  ques- 
tion now  arises,  is  the  finding  of  the  ecclesiastical  court  binding 
on  this  court  1  To  what  extent  may  this  civil  court  inquire,  if  at 
all,  into  the  ecclesiastical  decree?  If  this  court  must  accept  as 
final  and  binding  such  ecclesiastical  finding  as  defendant  con- 
tends, then  notwithstanding  the  fact  that  civil  property  rights 
are  involved,  this  court  is  **but  the  clerk  and  sheriff  of  the 
ecclesiastical  court  to  register  the  decrees  of  the  ecclesiastical 
court  and  to  hand  over  the  property  to  one  or  the  other  of  the 
contestants  in  accordance  therewith;  such  construction  puts  the 
civil  court  in  an  attitude  of  declining  to  consider  the  terms  of 
the  contract  upon  which  the  rights  of  the  contending  parties  are 
based,  and  to  which  both  appeal.^ ^ 

Indeed,  it  means  that  the  court  not  onlv  mav  not  consider 
whether  such  action  is  contrary  to  the  express  terms  of  that  con- 
tract, or  the  law  of  the  organization,  but  is  likewise  precluded 
from  determining  whether  it  is  contrary  to  the  law  of  the  land. 

Before  pursuing  this  question  further,  it  becomes  convenient  to 
consider  plaintiff's  title.  The  evidence  shows  that  the  property 
now  in  actual  possession  of  this  plaintiff,  and  involved  in  this 
controversy,  was  purchased  in  1797  from  John  Cleves  Symmes 
for  a  valuable  consideration.  The  Presbyterian  congregation 
was  at  that  time  an  unincorporated  body,  and  the  deed  was  made 
to  seven  trustees  (including  David  E.  Wade  and  James  Lyon), 
for  the  use,  benefit  and  behoof  of  the  Presbyterian  Congrega- 
tion of  Cincinnati.     The  use  of  the  word  **  congregation  "  would 
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scarcely  justify  a  presumption  that  this  was  a  trust  for  the 
spiritual  body  exclusively,  or  for  the  particular  principles  of  the 
denomination  exclusively — for  the  benefit  of  the  spiritual  body,  be- 
cause under  Presbyterian  law  a  congregation  may  be  composed  of 
communicants  as  well  as  non-communicants,  ^Hhose  going  to 
school,"  who,  while  they  may  contribute  to  the  support  of  the 
church,  are  not  members  of  the  church  in  the  strict  ecclesiastical 
sense.  The  congregation  in  question  is  the  one  afterwards  known 
as  the  First  Presbyterian  Congregation. 

In  1807  plaintiflf  was  incorporated  under  the  laws  of  Ohio,  and 
by  its  charter  and  amendments,  the  uses  to  which  this  very  prop- 
erty over  which,  from  that  date  to  this,  it  has  exercised  absolute 
ownership  and  dominion,  are  specified.  These  uses  have  been 
and  are  adverse  to  the  claim  now  and  at  this  very  late  day  as- 
serted by  defendant.  By  its  charter  plaintiff  holds  this  prop- 
erty at  its  disposal,  for  the  benefit  of  its  members,  to  defray  ex- 
penses incident  to  their  mode  of  worship,  of  enclosing  and  keep- 
ing in  repair  their  grave-yards  or  other  lots  and  buildings 
thereon,  and  by  affording  such  relief  to  the  poor  as  their  funds 
may  from  time  to  time  allow;  and  these  uses  are  amplified  by 
subsequent  amendments.  Yet  in  the  face  of  this  character  of 
use,  certainly  adverse  to  the  pretended  rights  of  the  spiritual 
body,  as  now  asserted  on  its  behalf  by  its  alleged  successor,  not 
a  single  member  of  the  church  (communicant),  nor  the  spiritual 
body,  has  ever  protested  in  all  these  years. 

Moreover  in  Williams  v.  First  Presbyterian  Society,  1  0.  S., 
479,  there  was  a  decision  by  our  Supreme  Court  likewise  ad- 
verse to  any  such  right  as  is  now^  asserted.  In  that  case,  this  very 
Symmes  deed  was  before  the  court  for  construction.  The  heirs 
of  Williams,  it  will  be  noted,  contended  that  the  trust  declared 
in  this  Symmes  deed  was  void  for  uncertainty  as  to  beneficiaries. 

Said  the  the  court,  Thurman,  J. : 

*  *  We  are  therefore  clear  that  the  trust  in  question  is  not  void  for 
uncertainty  as  to  beneficiaries.  The  trustees  were  capable  of 
taking,  and  it  is  admitted  they  took  a  life  estate  at  least,  and  the 
beneficiaries  were  easily  to  be  ascertained.  And  when  the  latter 
were  afterwards  incorporated,  the  corporation  became  the  bene- 
ficiary. 
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"And  whether  the  legal  title  had  gone  to  the  heirs  of  the  trust 
or  to  the  heirs  of  Symmes,  it  remains  subject  to  the  trust. '  * 

Notwithstanding  this  decision,  so  far  as  the  evidence  shows, 
neither  the  spiritual  body  nor  any  communicant  has  ever  ob- 
jected'to  the  plaintiff  disposing  of  the  property  for  the  benefit 
of  its  members,  and  in  accordance  with  its  charter  and  amend- 
ments. 

Although  Wade  and  Symmes  (probably  the  surviving  trus- 
tees) each  in  turn  quit-claimed  of  record,  to  the  use  of  the  Society 
(see  deeds  of  record  herein),  not  an  individual  has  ever  objected, 
and  considering  the  uses  specified  in  the  charter  and  amendments, 
surely  the  placing  of  this  property  by  the  trustees  in  the  hands 
of  the  corporation  and  at  its  disposal,  for  the  uses  specified  in  the 
charter  and  amendments,  wafi  putting  this  property  to  a  use  ad- 
verse to  any  such  right  as  is  now  lately  asserted.  Whether  we 
consider,  then,  that  the  original  beneficiary,  the  Presbyterian 
Congregation,  including  communicants  and  non -communicants, 
whose  use  of  the  property  had  not  been  limited  or  restricted,  be- 
came incorporated  and  expressed  in  the  charter  and  amendments, 
the  manner  in  which  it  would  use  and  consume  the  property  as 
it  had  a  legal  right  to  do,  or  whether  we  consider  that  the  com- 
municants, as  distinguished  from  the  non-communicants,  even 
if  they  had  some  exclusive  rights,  relinquished  same  to  the  corpo- 
ration at  the  time  of  the  incorporation  (see  language  of  court  in 
Robertson  v.  Bullions,  11  X.  Y.,  264-6-8),  and  that  they  confirmed 
such  relinquishment  at  the  time  Wade  and  Lyons  quit-claimed, 
and  every  time  thereafter  that  the  Society  exercised  acts  of 
ownership  adverse  to  any  such  right  as  is  now  asserted,  the  re- 
sult would  still  be  the  same,  namely,  that  the  spiritual  body  can 
not  be  considered  as  the  beneficiary  of  this  property  and  in  the- 
manner,  and  for  the  iLse  as  defendant  claims,  but  that  the  dis- 
posal of  its  property  is  in  plaintiff  for  the  benefit  of  its  members, 
and  for  the  uses  specified  in  its  charter  and  amendments. 

Inasmuch,  therefore,  as  this  plaintiff  has  certain  property 
rights  in  this  property,  inasmuch  as  the  property  is  not  vested 
in  the  church,  for  the  particular  principles  of  the  denomination 
solely,  and  it  being  cimceded  in  argument  (indeed  it  could  not 
well  denied)  that  the  action  of  the  judicatory  was  purely  legis- 
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lative  and  non-judicial,  we  may  now  approach  for  consideration 
the  question  of  the  force  and  effect  of  the  ecclesiastical  decree  in 
the  cases  such  as  Watson  v.  Jones  and  kindred  cases  which  de- 
fendant makes  the  predicate  of  its  defense,  and  its  prayer  for 
affirmative  relief. 

Watson  v.  Jones. 

This  case,  as  remarked  by  Neil,  J.,  in  Landrith  v.  Hudgins^ 
120  S.  W.  R.,  783,  has  been  **  oft-quoted  and  frequently  misunder- 
stood." 

Certainly  among  the  various  courts  of  the  country  there  has 
been  diversity  of  opinion  in  regard  to  it.  It  involves  a  mass  of 
complicated  facts  and  **  questions  of  instrinsic  and  far-reaching 
influence.''  (Mr.  Justice  Miller.) 

So  far  as  material  to  this  case,  attention  to  the  facts  will  show 
that  in  Watson  v.  Jones  the  General  Assembly  had  exercised  a 
power  amply  conferred,  to  decide  all  questions  respecting  doc- 
trine and  discipline,  and  of  reproving,  warning  and  hearing  tes- 
timony against  error  in  doctrine  or  immorality  in  practice. 

The  Presbyterj'  of  Louisville  (subject  to  whose  jurisdiction 
was  the  Louisville  church ) ,  had  resolved  against  the  action  of  the 
General  Assembly,  which  declared  against  slavery  on  moral 
grounds,  and  it  declared  that  every  Presbyterj-  which  refused  to 
obey  its  order  should  be  ipso  facto  dissolved.  The  Louisville 
church  thereupon  divided,  one  part  acting  under  the  General 
Assembly  of  the  United  States,  and  the  other  under  the  General 
Assembly  of  the  Presbyterian  Church  of  the  Confederate 
states.  The  property  of  the  church  was  in  the  trustees  who,  un- 
der statutory  law,  held  the  property  in  trust  for  the  benefit  of  the 
church.  No  question  as  to  the  property  rights,  such  as  are  here 
involved,  were  raised.  Ownership  in  the  church  was  conceded. 
There  was  no  attempt  to  transfer  the  property  of  the  Louisville 
church  by  a  purely  legislative  act  to  strangers,  nor  to  divert  it  to 
new  uses.  A  question  of  disci\)line  to  which  the  congregation  by 
its  original  **  convention ' '  had  agreed  to  submit,  was  regularly 
determined  by  the  body  in  whom  such  power  was  lawfully  vested, 
by  consent  of  the  church,  and  when  this  question  was  determined, 
and  the  ecclesiastical  fact  established  as  to  who  had  obeyed  the 
law  of  the  church  and  its  rules  with  reference  to  morality — in 
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other  words,  when  it  was  determined  who  were  the  true  Presby- 
terians according  to  the  church  standards — that  was  a  decision, 
which  the  Supreme  Court  held,  was  not  to  be  interfered  with. 
It  was  a  question  of  discipline,  or  faith  or  church  government  or 
law,  decided  by  the  highest  church  judicatory.  It  was  a  jitdicial 
decision  by  the  judicatory  of  the  church  upon  a  question  oK 
discipline.  Those  who  submitted  to  the  standards  of  the  church 
were  identified  as  the  true  owners  of  the  property  of  that  church, 
whose  property  it  was;  while  those  who  did  not  submit,  who,  in 
other  words,  were  not  Presbyterians,  were  simply  told,  in  effect, 
that  they  were  not  members  according  to  the  established  stand- 
ards of  the  church  (which  owned  the  property) ;  in  short,  they 
were  held  to  have  forfeited  their  rights  to  membership  in  such 
church  and  church  property. 

Manifestly  that  is  not  this  case. 

In  Boyles  v.  Roberts,  121  S.  W.  Rep.,  105,  a  number  of  the 
cases  relied  on  by  defendants  are  clearly,  and,  as  I  think,  cor- 
rectly analyzed. 

Of  Mack  V.  Kime,  supra,  the  court  say : 

**The  court  does  not  discuss  the  distinction  between  cases 
wherein  property  rights  are  involved,  but  bases  its  opinion  npon 
Fussell  V.  HaiSi,  233  111.,  73,  wherein  the  Supreme  Court  of  Il- 
linois afterwards  said  no  property  rights  were  involved." 

The  court  then  proceeds  to  criticize  Wall<ice  v.  Hughes,  supra, 
decided  by  a  divided  court.  Settle,  C.  J.,  not  sitting,  and  Nunn,  J., 
dissenting. 

But  that  case,  like  the  United  Brethren  cases,  and  the  Cumber- 
land merger  cases,  are  clearly  distinguishable  from  the  case  at 
bar,  along  lines  already  set  out.  As  are  likewise  cajses  where 
there  has  been  a  split  in  the  congregations  and  the  property  has 
been  divided  between  the  respective  divisions  wuth  their  con- 
sent. 

Nor  will  Brundage  v.  Deardorf,  92  Fed.,  214,  support  the  con- 
tention of  defendant, '  beoaiLse  that  ease,  too,  was  a  ease  of  for- 
feiture of  membership  in  the  church,  and  the  church  had  acquired 
the  property  for  religious  uses  with  no  other  limitation. 

Of  Brown  v.  Clark,  116  S.  W.,  360,  the  court  in  Boyle  v.  Roberts 
say  that  Fussell  v.  Hail,  Mack  v.  Kime,  Wallace  v.  Hughes  and 
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Watson  V.  Jours  are  followed  and  relied  upon,  and  calls  attention 
to  the  fact  that  no  other  case  is  cited. 

For  thoroughness  of  research  the  decision  in  (Hark  v.  Brown, 
which  was  reversed  by  the  c>ourt  thus  criticized  (see  108  S.  W., 
421),  is  commended  as  much  the  better  of  the  two  opinions. 

Now,  cases  where  a  purely  ecclesiastical  question  of  doctrine, 
discipline,  or  faith  or  church  government  or  law  have  been  ju- 
dicially determined,  with  opportunity  to  be  heard,  and  where 
there  has  been  no  fraud  or  collusion  or  other  violation  of  the 
cardinal  principles  of  justice,  are  clearly  distinguishable,  in  my 
opinion,  from  the  line  of  cases  which  are  applicable  and  con- 
trolling here,  where  the  act  complained  of  was  a  legislative  or  non- 
judicial act,  and  where  civil  property  rights  (always  within  the 
protection  of  the  civil  courts)  are  involved. 

In  this  class  of  cases  it  becomes  obligatory  on  the  civil  courts,  no 
matter  how  diflScult  the  question  may  be,  to  investigate  the  regu- 
larity of  the  proceedings  of  the  church  judicatory  and  determine 
whether  it  had  acted  within  the  constitutional  grant  of  power. 
If  those  acts  are  beyond  the  constitutional  grant  of  power,  or  if 
they  are  in  conflict  with  the  laws  of  the  land,  they  are  void. 

In  Latidrith  v.  Hudgins,  supra,  the  court  say : 

**The  question  has  been  discussed  in  the  briefs  as  to  whether 
the  ecclesiastical  courts,  in  making  the  determinations  referred 
to,  were  acting  in  a  judicial  or  legislative  capacity ;  these  bodies, 
under  the  ecclesiastical  system  which  we  are  examining,  posses- 
sing both  of  these  powers  and  also  executive  powers.  We  think 
it  inmiaterial  whether  the  power  exercised  was  legislative  or  judi- 
cial, though  of  course  it  was  the  former,  as  no  case  or  controversy 
between  parties  was  on  trial.  The  question  simply  is  whether  the 
determination  of  an  ecclesiastical  question  by  an  ecclesiastical 
body  is  binding  upon  a  civil  court  administering  the  law  of  the 
land,  in  disposing  of  property  rights,  when  the  correct  view  of 
the  nature,  means,  extent,  and  hearing  of  such  ecclesiastical  ques- 
tion is  necessary  to  be  determined  in  order  to  settle  property 
rights.  Another  aspect  of  the  same  question  is  whether  the 
civil  court  has  power  to  determine  whether  a  particular  ecclesias- 
tical body,  within  the  general  organization  and  jurisdiction,  un- 
der the  Constitution  or  constituent  contra^ct  of  the  ecclesiastical 
organization,  to  pass  upon  the  particular  question. 

**If  neiher  the  question  to  be  decided  in  a  given  case  (the  ec- 
ecclesiastical  qucvstion)  nor  the  power  (jurisdiction)  of  the  eccle- 
siastical court  that  decided  it  is  open  to  examination  in  the  civil 
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court  then  there  is  nothing  in  any  ease  for  the  civil  court  to 
do  except  to  register  the  decree  of  the  ecclesiastical  court,  and 
hand  over  the  property  to  one  or  the  other  of  the  contestants 
in  accordance  therewith.  This  makes  the  civil  court  but  the 
clerk  and  sheriff  of  the  ecclesiastical  court.  Such  construc- 
tion puts  the  civil  court  in  the  attitude  of  declining  to  consider 
the  terms  of  the  contract  on  which  the  rights  of  the  contending 
parties  are  based,  and  to  which  both  appeal. 

'*The  civil  courts  have  no  power,  under  the  constitutions  by 
which  they  exist,  in  this  country  to  intermeddle  with  religious 
matters  purely  as  such,  or  to  assume  to  settle  for  the  contending 
parties  in  churches  any  question  of  doctrine,  discipline  or  organ- 
ization. These  are  things,  wholly  apart  and  aside  from  the 
paths  to  which  civil  courts  are  accustomed,  and  the  fields  in 
which  they  are  wont  to  work. 

**But  when  church  organizations  buy  and  take  title  to  prop- 
erty, then  they  enter  the  domain  wherein  civil  courts  control.  In 
case  any  question  arise  between  contending  parties  or  individuals, 
as  to  such  property,  the  title,  right  of  possession,  or  use,  that 
question  must  be  decided  by  the  civil  court. 

**It  must  be  decided  like  any  other  question,  according  to  the 
contract  on  which  the  right  is  based.     •     •     • 

**The  civil  court,  in  deciding  a  property  right,  should  honor 
the  deliverances  of  the  ecclesiastical  court  with  the  greatest  at- 
tention and  respect,  but  should  not  follow  it  unquestioningly  in 
every  <;ase.  If  the  civil  court  cem  see  clearly  and  satisfactorily 
that  the  ecclesiastical  court  was  in  error,  then  it  should  say  so, 
and  adjudge  accordingly.  It  can  do  no  less  in  view  of  its  obliga- 
tions to  do  justice  between  the  parties.  It  can  not,  in  discharg- 
ing its  duty,  decide  on  questions  of  property,  hand  over  its  con- 
science to  the  keeping  of  any  church  organization.  The  civil 
courts  can  not  rightly  evade  the  labor  of  investigating  the  ques- 
tions that  arise  in  such  controversy,  no  matter  how  difficult  or  un- 
familiar the  questions  may  be,  nor  can  it  escape  the  responsi- 
bility, no  matter  how  embarrassing.  It  is  proper  that  the  civil 
court  should  act  with  diffidence,  it  is  true,  on  such  questions, 
yielding  all  respect  due  to  the  opinions  of  experts,  as  upon  any 
subject  on  which  expert  evidence  is  required,  but  when  it  clearly 
appears  that  the  ecclesiastical  tribunal  is  wrong,  it  should  not  be 
followed.  If  the  civil  court  look  wholly  to  the  ecclesiastical 
courts  for  the  settlement  of  the  principle,  or  as  the  case  may 
be,  the  facts,  on  which  the  right  of  property  turns,  then  the 
former  court  abdicates  its  function  in  favor  of  the  latter.  The 
civil  court  can  not  invade  the  vsacred  enclosure  of  the  church,  and 
assume  to  direct  her  teachings,  or  the  administration  of  her 
rights  and  ceremonies,  or  to  hinder  the  imposition  of  her  censures, 
but  where  property  rights  are  involved,  the  church  as  to  these 
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stands  on  the  same  plane  with  all  other  persons,  natural  and  cor- 
porate, no  higher,  no  lower.     The  law  is  over  all.'* 

In  Boyles  v.  Roberts,  supra,  the  court  quotes  approvingly  the 
language  of  the  Court  of  Appeals  in  Watson  v.  Avery,  2  Bush 
(Ky.),  332,  and  the  court  say: 

**And  in  the  investigation  of  property  rights  the  civil  courts 
will  investigate  and  see  that  the  church  judicatory  has  acted,  and, 
if  so,  whether  it  has  acted  within  the  terms  of  the  constitutional 
grant  of  power.  If  beyond  the  constitutional  provisions  of  the 
church,  the  acts  will  be  declared  void."     (Citing  authorities.) 

*  *  Speaking  to  the  contention  that  the  action  of  the  church  judi- 
catories of  the  Presbyterian  Church  could  not  even  be  questioned 
upon  the  ground  that  the  action  was  unconstitutional,  *  and  that 
such  bodies  were  judges  of  their  own  jurisdiction,  the  Court  of 
Appeals  of  Kentucky,  in  the  Watson  case,  supra,  says:  'Such 
a  construction  of  the  powers  of  church  tribunals  would,  in  our 
opinion,  subject  all  individuals  and  property  rights  confided  or 
dedicated  to  the  use  of  religious  organizations,  to  the  arbitrary 
will  of  those  who  may  constitute  their  judicatories  and  repre- 
sentative bodies,  without  regard  to  any  of  the  regulations  or  con- 
stitutional restraints,  by  which,  according  to  the  principles  and 
objects  of  such  organization;^,  it  was  intended  that  said  indi- 
vidual and  property  rights  should  be  protected.  Especially  is 
this  so  with  reference  to  the  powers  of  the  higher  courts  of  the 
Presbyterian  Church.  Those  powers  are  not  only  defined,  but 
limited  by  the  Constitution.  But  if  it  be  true,  as  insisted  for  the 
appellees,  that  the  inferior  courts  and  people  of  the  church  are 
bound  to  accept  as  final  and  conclusive  the  Assembly's  own  con- 
struction of  its  powers,  and  submit  to  its  edicts  as  obligatory,  with- 
out inquiring  whether  they  transcend  the  barriers  of  the  Con- 
stitution or  not,  the  will  of  the  Assembly,  and  not  the  Constitu- 
tion, becomes  the  fundamental  law  of  the  church.  But  the  Consti- 
tution, having  been  adopted  as  the  supreme  law  of  the  church, 
must  be  supreme  alike  over  the  Assembly  and  people.  If  it  is  not, 
and  only  binding  on  the  latter,  the  supreme  judicatory  is  at  once 
a  government  of  despotism  and  unlimited  powers.  But  we  hold 
that  the  Assembly,  like  other  courts,  is  limited  in  its  authority  by 
the  law  under  which  it  acts ;  and  when  rights  of  property,  which 
are  secured  to  congregations  and  individuals,  by  the  organic  law 
of  the  church,  are  violated  by  unconstitutional  acts  of  the  higher 
courts,  the  parties  thus  aggrieved  are  entitled  to  relief  in  thi» 
civil  courts  as  in  ordinary  cases  of  injury  resulting  from  a  viola- 
tion of  a  contract,  or  the  fundamental  lajv  of  a  voluntary  asso- 
ciation.' " 
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See,  also,  Exhibit  K-1,  Minutes  General  Assembly,  1909.  And 
in  Brundage  v.  Deardorf,  decision  on  demurrer,  Judge  Taf t  held : 

**Bven  if  the  supreme  judicatory  has  the  right  to  construe  the 
limitation  of  its  own  power,  and  the  civil  court  can  not  interfere 
with  such  construction,  and  take  it  as  conclusive,  we  do  not  under- 
stand the  Supreme  Court  in  Watson  v.  Jones  to  hold  that  an  open 
and  avowed  defiance  of  the  original  contract  and  express  viola- 
tion of  it  will  be  taken  as  a  decision  of  the  supreme  judicatory 
which  is  binding  on  the  civil  court.  Certainly  the  effect  of 
Watson  V.  Jones  can  not  extend  beyond  the  principle  that  a  bona 
fide  decision  of  the  fundamental  law  of  the  church  must  be  recog- 
nized by  civil  courts." 

In  Harrison  v.  Hoyle,  24  0.  S.,  286,  it  was  said : 
**When  public  policy,  or  positive  law  of  the  land,  is  not  con- 
travened, the  decisions  and  orders  of  the  society  when  made  m 
conformity  to  its  polity,  should  have  the  same  effect  upon  the 
subject  to  which  they  relate,  in  civil  courts,  which  the  society  in- 
tended should  be  awarded  to  them  when  pronounced  by  its  own 
judicatory'." 

In  Krecker  v.  Shirey,  163  Pa.  St.,  534,  it  was  held : 

**Upon  the  questions  arising  under  the  discipline  as  upon  those 
arising  under  articles  of  faith,  the  decisions  of  the  ecclesiastical 
body  are  ordinarily  final  and  they  will  be  respected  and  enforced 
by  the  courts  of  law,  but  if  such  decisions  plainly  violate  the  Jaw 
they  profess  to  administer  or  are  in  conflict  with  the  laws  of  tlie 
land,  they  will  not  be  followed." 

In  BartJwlomew  v.  The  Lutheran  Congregation,  35  O.  S.,  567, 
574,  the  Evangelican-Lutheran  church  at  Lima  voted  to  withdraw 
and  so  notified  Synod.  Synod  promptly  suspended  Rev.  Barthol- 
omew, and  the  committee  appointed  by  Synod  recommended  that 
those  who  complained  to  Synod  of  such  action  urge  Bartholomew 
faction  to  return,  and  if  it  did  not  do  so,  that  complainants  be 
recognized  as  the  congregation.  Complainants  attempted  to 
carry  out  this  order  of  Synod  by  removing  several  of  the  trus- 
tees and  electing  other  trustees,  and  they  took  possession  of  the 
property  and  sued  to  enjoin  Bartholomew  and  the  old  trustees 
from  interfering. 

Our  Supreme  Court,  notwithstanding  the  decision  of  the  judica- 
tory, considered  the  rights  of  the  congregation  under  the  constitu- 
tion and  the  rules  of  the  congregation.     It  reviewed  the  proceed- 
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ings  of  the  Synod  of  Ohio,  and  found  them  void  for  want  op 
JURISDICTION,  and  the  court  said : 

**The  power  to  withdraw  clearly  existed,  according  to  a  fair 
construction  of  the  constitution  and  rules  of  the  congregation, 
and  the  governing  bodies ;  the  pendency  of  the  appeals  and  com- 
plaints in  the  Synod — assuming  that  they  were  then  pend- 
ing— could  not  affect  the  right  to  exercise  such  power ;  nor  was  the 
withdrawal  in  any  way  affected  by  the  subsequent  appearance 
of  Rev.  A.  S.  Bartholomew  before  the  Synod  to  present  his  pro- 
test against  its  action.  It  follows,  therefore,  that  the  action  of 
the  district  Synod  of  Ohio,  on  December  23,  1873,  so  far  as  it 
related  to  the  Lima  congregation,  and  the  proceedings  at  the 
meeting  held  in  Lima,  January  10,  1874,  were  simply  void." 

And  so  in  a  proper  merger  case,  the  power  to  unite  under  the 
constitution  or  form  of  government  is  given  if  a  request  is  prop- 
erly made,  but  if  no  such  request  is  made,  the  act  of  the  judica- 
tory is  void  for  want  of  jurisdiction.  That  courts  wiU  investi- 
gate the  regularity  and  constitutionality  of  the  acts  of  cliurch 
bodies  where  civil  property  rights  are  involved,  see  also : 

McAuley's  App,,  77  Pa.  St.,  398;  Wallace  v.  Trustees,  194  Pa. 
St.,  178 ;  Hatfield  v.  Belong,  156  Ind.,  207 ;  Kerrs  App.,  89  Pa. 
St.,  97;  Thompson  v.  Cath.  Cong.  Society,  5  Pick.  (Mass.),  469; 
Same  y.same,  7  Pick.,  160;  Bird  v.  St,  Marks  Church,  67  la.,  567 ; 
Philomath  College  v.  Wyatt,  27  Oregon,  370;  Everett  v.  First 
Presbyterian  Church,  53  N.  J.  L.,  500 ;  Jennings  v.  Scarborough, 
56  N.  J.  L.,  401 ;  McFaddin  v.  Murphy,  149  Mass.,  341 ;  Ramsey 
V.  Hicks,  87  N.  E.,  1091;  Fxtssell  v.  Hail,  233  111,,  73. 

Returning  now  to  the  action  of  Presbytery,  it  will  be  noted  that 
by  virtue  of  Chapter  10,  Section  7  of  the  Form  of  Government, 
the  Presbytery  has  the  power : 

**To  unite  or  divide  congregations  at  the  request  of  the  people, 
or  to  form  or  receive  new  congregations,  and  in  general  to  ord^r 
whatever  pertains  to  the  spiritiial  welfare  of  the  churches  under 
their  care."     [Italics  mine.] 

Now  it  will  be  observed  that  this  section  confers  a  power  and 
that  this  power  is  at  once  limited  and  defined.  Certainly  the 
latter  part  of  this  section  would  not  justify  Presbytery  (as  argued 
by  defendants'  counsel  and  in  brief)  in  attempting  to  unite  the 
churches  upon  its  own  initiative  without  the  consent  of  the  peo- 
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pie.  If  it  did  make  such  attempt,  because  of  some  belief  enter- 
tained by  it,  that  it  was  desirable  or  expedient  so  to  do  (see  lan- 
guage of  merger) ,  no  matter  how  sincere  and  well  grounded  such 
belief  may  have  been,  in  the  absence  of  a  valid  and  proper  request 
of  the  people  for  union,  such  union  could  not  stand.  Endlich  on 
Interpretation  of  Statutes,  Par.  398,  399,  216,  note  26,  443. 

The  power  to  unite  churches  can  only  attach  when  a  request 
is  forthcoming  and  at  the  request  of  the  people.  31  Enc.  of  Proc, 
p.  1235. 

If  a  request  had  been  made  by  the  First  Presbyterian  Congre- 
gation and  upon  which  Presbytery  acted,  such  request  must  be 
found  in  the  written  proceedings  which  the  Congregation  and 
Presbytery  had  before  them,  and,  as  stated,  these  proceedings  are 
not  susceptible  of  any  such  construction.  And  even  if,  as  the  de- 
fendant claims  the  *' piety,"  ** learning"  and  ** sound  sense"  of 
the  meeting  may  be  taken  into  consideration  by  Presbytery  in  de- 
termining whether  or  not  a  **requevst"  had  been  made,  I  am  at  a 
loss  to  understand  by  what  magic  the  sound  sense  of  the  meet- 
ing can  be  construed  in  favor  of  a  proposition  totally  different 
from  the  one  which  was  before  it.  For  the  same  reason  1  fail  to 
understand  how  the  resolution  to  certify  the  proceedings  to  Pres- 
bytery could  amount  in  legal  effect  to  ratification.  (See  deci- 
sion of  General  Assembly.) 

If  there  is  any  inherent  power  in  Presbytery  to  determine  who 
constitutes  **the  people"  (the  Constitution  being  silent  on  that 
point)  whose  union  it  will  effectuate,  or  to  whose  request  for 
union  it  will  give  ecclesiastical  sanction,  by  placing  its  united 
church  on  the  rolls,  thus  permitting  it  to  participate  in  the  bene- 
fits of  the  organization,  certainly  there  can  be  no  implied  power 
to  declare  that  a  request  was  made,  when  as  a  matter  of  fact  it 
affirmatively  appears  that  none  was  made,  because  the  Constitu- 
tion expressly  prescribes  that  there  must  be  a  *  *  request. ' '  No  one 
could  be  bound  by  Presbytery  adjudging  that  it  had  jurisdiction, 
if  it  affirmatively  appeared  it  did  not  have.  Presbyterial  judg- 
ment on  that  question  could  not  be  final.  Boyles  v.  Roberts 
(supra). 

Under  the  authorities  the  existence  of  the  ** request"  becomes 
vital.  The  Constitution,  which  is  nothing  more  nor  less  than  a 
contract  (all  the  authorities  so  declare),  expressly  provides  that 
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the  people  may  request  a  union,  and  that  thereupon  Presbytery 
may  unite. 

If  the  pople  request  one  thing  and  another  be  given,  can  it  be 
said  that  there  was  a  request  for  the  thing  given?  Manifestly 
not.  This  provision,  then,  confers  at  once  a  power  and  a  right, 
but  the  existence  or  non-existence  of  the  request  goes  to  the  very 
jurisdiction  of  Presbytery  to  exercise  the  power.  It  is  a  condition 
precedent  to  the  exercise  of  the  power.  (See  31  Enc.  of  Proc, 
1073.)  And  until  a  congregation  requests  to  go  into  a  union  it  is 
its  right  to  stay  out. 

In  Everett  v.  First  Presbyterian  Churchy  53  N.  J.,  500,  the 
court  said : 

*  *  Presbyteries  have  power  of  visitation  over  churches,  but  it  is 
wholly  spiritual  and  advisory,  and  they  have  also  the  power  to 
unite  or  divide  congregations,  at  the  request  of  the  people,  and 
to  form  and  receive  now  cx)ngregations ;  but  they  can  not  divide 
a  congregation  against  its  will,  ^wr  unite  two  against  their  will. 

*'The  action  in  this  regard  is  purely  one  of  assistance  and  recog- 
nition, and  is  wholly  spiritual." 

The  request  then  being  a  condition  precedent  to  the  exercise  of 
the  power,  it  must  be  strictly  complied  with.  31  Enc.  Proc, 
1132-33;  McOehee  on  Due  Process,  pp.  87-88;  135  Mass.,  482. 

Th  order  made  by  Presbytery  being  a  legislative  order,  and 
since  it  affirmatively  appears  from  the  proceedings  that  there 
was  no  request  for  union,  nor  even  if  the  ** proxies"  are  to  be 
counted,  that  there  was  a  request  for  a  union,  such  as  was  in- 
stituted by  Presbytery,  the  act  of  Presbytery  in  attempting  to 
unite  this  First  Presbyterian  Congregation  with  the  two  other 
churches  waS  violative  of  the  organic  law  of  the  church  and  of 
the  rights  of  the  people  who  composed  the  First  Presbyterian 
Congregation. 

The  Presbytery  was  without  power  in  the  premises,  because  the 
jurisdictional  facts  are  shown  to  have  been  utterly  lacking.  An- 
derson V.  Commissioners,  12  O.  S.,  635;  Joyce  v.  Barron,  67  0.  S., 
264;  Hettleston  v.  Hendricks,  52  0.  S.,  460;  Stevens  v.  Daniel,  27 
0.  S.,  528. 

And  even  if  it  be  considered  that  Synod  and  the  General  As- 
sembly, in  dismissing  the  complaints,  thereby  affirmed  the  decree 
of  Presbyter}'-,  no  additional  force  or  effect  may  be  imputed 
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thereby  to  the  act  of  Presbytery,  because  a  judgment  lacking 
jurisdictional  facts  is  equally  void  whether  rendered  by  the  high- 
est of  lowest  court.  Van  Fleet,  Collateral  Attack,  Section  16; 
Chambers  v.  Hodges,  23  Texas,  104;  Wilson  v.  Montgomery,  22 
Miss.,  205,  207. 

Therefore  the  merger  resolution  was  void,  so  far  as  this  plaint- 
iff was  concerned. 

That  the  action  of  Presbytery  was  purely  non- judicial  is  evi- 
dent by  numerous  provisions  in  the  Book  of  Discipline.  (See  Sec- 
tions 16,  21,  27,  29,  24,  94,  11.) 

As  I  have  said,  that  was  conceded  in  argument.  It  is  there- 
fore manifest  that  there  was  no  judicial  trial  of  the  questions  in- 
volved with  the  right  to  be  heard  and  to  defend. 

It  would  be  no  answer  to  say  that  a  legislative  act  sometimes 
partakes  of  judicial  attributes. 

There  was  no  right  to  be  heard  or  to  defend.  Moreover,  ac- 
cording to  church  law  itself,  questions  affecting  title  to  property 
must  be  decided  by  the  courts  of  the  state.  Moore's  Dig.  (1886), 
page  172;  Dr.  SwiggetVs  testimony,  pages  66,  67,  82,  83,  86,  88, 
89 ;  Presbyterian  Dig.,  p.  215. 

Suppose  such  were  not  the  rule.  If  Presbytery  had  the  power 
claimed  for  it,  it  inevitably  results  that  by  legislative  act  merely, 
it  can  transfer  property  of  a  subordinate  church  without  its  con- 
sent or  without  any  right  to  be  heard.  It  therefore  could  annex  a 
civil  penalty  by  way  of  forfeiture  for  refusal  to  obey  a  legisla- 
tive order,  a  thing  at  once  abhorrent  to  the  law  of  the  church,  as 
well  as  to  the  law  of  the  land.  Cooley  Const.  Lim.,  7th  Ed.,  518 ; 
Confession  of  Faith,  Chap.  31,  par.  4 ;  Presbyterian  Dig.,'  154, 
316 ;  Chap.  8,  Sec.  2,  Form  of  Government. 

Furthermore,  Section  16  of  the  Bill  of  Rights  of  the  Ohio  Con- 
stitution prohibits  the  transfer  of  one  person's  property  to  an- 
other without  the  owner's  consent,  except  by  due  course  of  law, 
and  the  Federal  Constitution  (Amendment  XIV)  prohibits  any 
state  from  making  or  enforcing  any  law  that  shall  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law, 
all  of  which,  in  a  case  where  rights  of  property  are  involved, 
renders  imperative  a  judicial  proceeding  before  a  court  of  com- 
petent jurisdiction,  with  the  right  to  be  heard  and  to  defend. 
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If  we  were  to  assume  that  these  judicatories  have  power  to  ti  y 
the  questions,  neither  the  plaintiff  nor  the  people  who  compose  the 
congregation  had  any  legal  right  or  opportunity  to  be  heard  or 
to  defend. 

The  delegate  from  Session  does  not  meet  the  requirement,  be- 
cause as  I  understand  it,  the  spiritual  body  only  selects  Session, 
which,  in  turn,  selects  the  delegates. 

Under  the  Form  of  Government,  there  is  no  provision  for  repre- 
sentation of  the  plaintiff  or  the  congregation,  in  either  of  the 
judicatories,  and  therefore  in  the  trial  of  the  question  involving 
its  property,  there  is  no  legal  right  to  be  heard,  to  defend  or  to 
appeal.  All  of  which  may  be  explanatory  of  the  fact  foreshad- 
owed early  in  this  opinion,  that  there  was  no  appeal  or  complaint 
to  Synod,  or  to  the  General  Assembly  by  this  plaintiff  or  the  peo- 
ple whose  property  was  thus  involved. 

It  is  no  answer  to  say  that  the  plaintiff's  complaint  is  against 
the  Presbyterian  system,  to  which,  by  the  **  convention, "  its  peo- 
ple had  agreed  to  abide.  Its  complaint  is,  that  its  fundamental 
rights  under  the  law  of  the  land  have  been  violated,  as  well  as  that 
the  organic  law  of  the  church  has  not  been  observed.  Nor  is  it 
any  answer  to  say  that  due  course  of  law  and  due  process  of  law 
are  being  observed,  because  the  parties  are  now  in  this  court 
to  adjudicate  the  question.  Such  proposition  is  certainly  at 
variance  with  the  erstwhile  claim  that  this  court  is  bound  by  the 
ecclesiastical  decree.  That  decree,  according  to  defendant,  prac- 
tically settles  this  dispute  and  this  court  is  simply  asked  to  hand 
over  the  property  to  the  defendant  on  the  basis  of  and  in  accord- 
ance with  that  decree. 

It  is  also  claimed  by  plaintiff,  and  I  think  rightly,  under  the 
authorities,  that  questions  of  title  can  not  be  taken  from  the 
civil  courts  by  contract  nor  that  any  person  by  contract  can  be 
compelled  to  submit  a  question  of  title  to  a  church  judicatory. 

It  suffices  to  state  that  whatever  may  have  been  the  contract 
here,  it  contemplated  c<onsent  by  a  proper  and  valid  request. 
There  was  no  such  consent,  because  there  was  no  request,  and  no 
request  for  the  three-church  ecclesiastical  union  was  ever  made. 

The  union  that  was  consummated  was  entirely  foreign  to  the 
union  that  the  people  of  the  First  Congregation  and  this  plaint- 
iff either  oonteonplated  or  voted  upon. 
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According  to  the  Plan  and  Agreement,  the  statutory  law  of 
Ohio,  as  well  as  the  church  law,  was  in  contemplation.  Indeed, 
not  only  by  aet  of  the  parties,  but  by  force  of  the  positive  provi- 
sons  of  the  law  itself,  the  statutory  provisions  had  to  be  complied, 
with.  The  attempt  to  dispense  with  them  in  the  method  of 
merging  there  civil  institutions  was  violative  of  that  law,  as  well 
as  of  the  church. 

Speaking  of  a  resolution  of  the  General  Assembly  (Presbyter- 
ian Digest,  880),  to  that  effect,  Wa^er  in  his  book  entitled  "lle- 
lations  of  Sessions  and  Trustees,"  published  by  the  Presbyterian 
Board  of  Publication  (1906),  says: 

**  Doubtless  without  this  proviso  the  civil  courts  would  have 
ignored  the  acts  of  the  General  Assembly  in  so  far  as  in  any  par- 
ticular jurisdiction  it  contravened  the  provisions  of  the  civil  law, 
but  I  cite  this  provision  to  show  the  recognition  by  Presbyterian 
authority  of  the  fact  that  the  law  of  the  state  where  the  church 
is  located  and  the  laws  of  the  United  States  and  the  charter  (if 
there  be  one)  are,  after  all,  the  paramount  authority  to  which  all 
of  us  must  bow." 

See,  also,  Dial  on  Religious  Corporations,  84 ;  Erste  Cong,  v.  Ve- 
rein,  66  N.  Y.  Supp.,  356 ;  Ashley  v.  Ryan,  153  U.  S.,  436 ;  Fadness 
V.  Brautibery,  73  Wis.,  257;  Calkins  v.  Cheney,  92  111.,  463; 
Davis  V.  Cong,  Beth.  Teph  Israel,  40  N.  Y.  App.,  424 ;  Wilson  v. 
Livingston,  99  Mich.,  594 ;  Robertson  v.  Bullions,  9  Barb.,  64,  67. 

To  enforce  this  decree  would  be  to  override  the  statutes,  and 
that  this  court  can  not  do. 

For  all  these  reasons  the  plaintiff  is  entitled  to  the  protection 
of  this  court  with  reference  to  this  property,  and  a  decree  may  be 
taken  in  accordance  herewith. 
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ACTION  AGAINST  WAST£. 

Common  Pleas  Court  of  Hamilton  County. 

JuuA  Groesbeck  Powi^er  v.  The  Childrens'  Home. 

Decided,  November  11,  1910. 

Injunction — Action  for.  Against  Waste  Not  Maintainable  hy  a  Lessor, 
When — Common  Law  Doctrine  as  to  Waste  Not  Recognized  in  Ohio 
— Right  to  Forfeiture  on  Account  of  Waste  Must  he  Incorporated  in 
the  Lease—Owner  of  a  Perpetual  Leasehold  is  the  Owner  of  the 
Property  for  All  Purposes, 

An  injunction  will  not  lie  to  restrain  a  tenant  in  possession  of  a  per- 
manent leasehold  from  the  commission  of  waste,  where  there  is  no 
showing  that  the  lease  provides  against  waste,  or  averment  or  proof 
that  the  security  will  he  impaired  or  that  the  tenant  under  the 
lease  is  insolvent. 

Maxwell  &  Ramsey  and  J09,  S.  Oraydon,  for  plaintiff. 
Edwards  Ritchie  and  John  L,  Stettinus,  contra. 

(JORMAN,  J. 

Heard  on  application  for  temporary  injunction  against,  waste. 

This  is  an  action  to  enjoin  waste.  It  is  alleged  and  admitted 
for  the  purpose  of  this  decision  that  the  plaintiff  is  the  owner  of 
the  fee  of  certain  lots  in  the  city  of  Cincinnati,  Ohio,  at  the  north- 
west corner  of  Ninth  and  Plum  streets;  that  the  defendant 
is  in  possession  of  said  property  under  and  by  virtue  of  two 
perpetual  leases  from  William  S.  Groesbeck  and  wife  to  John 
Epply  and  John  P.  D.  Patterson,  executed  and  delivered  IVIay  12, 
1854,  and  October  3,  1860,  respectively.  The  leases  are  in  the 
usual  form  of  leases  for  ninety-nine  years,  renewable  forever, 
without  a  privilege  of*  purchase  and  an  abuse  of  cove- 
nants against  waste.  There  are  now,  and  were  at  the  time  of  the 
execution  of  these  leases,  substantial  buildings  on  the  premises 
valued  now  at  $10,000.  The  naked  land  is  valued  by  the  quad- 
rennial appraisers  at  $26,410.  The  annual  ground  rents  reserved 
in  the  leases  is  $960,  payable  in  quarterly  installments;  and 
the  lessee  and  his  assigns  and  heirs  are  to  pay  all  taxes,  assess- 
ments, charges,  etc.,  that  may  be  levied  or  charged;  and  a  lien 
is  reserved  upon  the  estate  and  interest  of  the  lessee  in  the 
premises  and  in  the  improvements  thereon  f6r  the  prompt  pay- 
ment of  the  ground  rent ;   and  for  a  failure  to  pay  any  install- 
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ment  of  the  rent  when  due  without  demand  there  shall  be  a 
forfeiture  of  the  lessee's  estate  and  a  reversion  of  the  property 
to  the  lessor,  his  heirs  or  assigns,  discharged  of  all  the  eonve- 
nants  of  the  lease. 

It  is  admitted  that  at  the  time  this  action  was  commenced  the 
defendant  had  removed  the  doors  and  windows  from  the  build- 
ings on  said  premises,  and  was  threatening  to  and  would  destroy 
and  demolish  the  buildings  in  toio,  if  not  enjoined  by  this  court, 
and  that  said  buildings  constitute  a  part  of  the  security  for  the 
rentals  of  said  property  under  the  leases.  There  is  no  averment 
or  proof  of  a  serious  impairment  of  the  security;  nor  is  there 
any  averment  or  proof  of  the  insolvency  of  the  defendant  cor- 
poration. 

Application  was  made  to  this  court  on  the  filing  of  the  peti- 
tion for  a  temporary  restraining  order  to  restrain  the  defendant 
from  removing  or  destroying  the  buildings  and  improvements 
or  any  part  thereof. 

On  the  averments  of  the  petition  and  the  admitted  facts,  I 
am  of  the  opinion  that  the  plaintiff  is  not  entitled  to  an  injunc- 
tion, either  temporary  or  perpetual,  for  the  following  reasons: 

The  owner  of  a  perpetual  leasehold  estate  in  Ohio  is  the 
owner  of  the  property  for  all  purposes,  so  made  by  statutes  and 
the  decisions  of  our  courts.  Sections  8597,  11655  and  11656, 
General  Code:  Loring  v.  Melenchj,  11  Ohio,  355-358;  Northern 
Sank  of  Kentucky  v.  Roosa,  13  Ohio,  335;  Laird  v.  C'iwctwnart, 
5  Bull.,  903;  St,  Bernard  v.  Kemper,  60  0.  S.,  244-255;  McCam- 
mon  V.  Cooper,  69  0.  S.,  366. 

The  owner  of  the  perpetual  leasehold  is  in  fact  the  owner  of 
the  land  carrying  the  fee,  as  was  said  by  the  Supreme  Court  in 
the  Melendy  case,  11  Ohio.  He  may  alien,  mortgage,  convey, 
devise  or  otherwise  dispose  of  it  without  the  consent  of  the  owner 
of  the  fee,  subject  to  the  payment  of  the  ground  rent.  He  is 
liable  personally  for  the  taxes  and  assessments.  He  may  im- 
prove it  in  any  manner  he  sees  fit  without  the  consent  of  the 
owner  of  the  fee  and  he  may  use  it  in  any  manner  he  pleases, 
so  long  as  he  does  not  impair  the  security  for  the  rent. 

Where,  as  in  the  case  at  bar,  the  annual  rental  is  $960  and 
the  value  of  the  naked  ground  more  than  $26,000,  there  is 
no  impairment  of  the  security.     The  mere  fact  that  at  some 
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time  in  the  future  the  owner  of  the  leasehold  estate  may  default 
in  the  payment  of  the  rentals  under  the  lease,  and  thereby 
incur  a  forfeiture  of  his  estate  and  the  land  thereby  revert  to 
the  owner  of  the  fee,  is  not  a  sufficient  reason  for  enjoining 
the  destruction  of  the  buildings  in  the  absence  of  a  convenant 
against  waste,  and  a  showing  of  a  present  impairment  of  the 
security.  The  strong  probabilities  are  that  the  land  in  this 
case  will  continue  to  increase  in  value  inasmuch  as  it  is  almost 
in  the  heart  of  a  large  and  flourishing  city  which  is  increasing 
in  population  and  thereby  adding  to  the  value  of  this  land  site. 
To  hold  that  old  buildings  standing  upon  lands  under  perpetual 
lease  could  not  be  removed  to  make  room  for  improvements 
that  must  come  with  the  march  of  progress,  without  the  consent 
of  the  owner  of  the  fee,  would  be  to  lay  down  a  rule  that  would 
seriously  hamper  the  value  of  the  lessee's  interest  in  the  property 
and  tend  to  deprive  him  of  a  large  share  of  the  benefits  which 
he  should  have  the  right  to  enjoy  under  his  lease.  Of  course 
the  same  reasoning  would  not  apply  to  short  time  leases,  or 
leases  for  life  or  per  autre  vie. 

It  is  urged  that  even  though  the  buildings  on  the  leasehold 
premises  may  become  old  and  fall  into  decay  and  their  use 
impaired  and  their  value  reduced  to  next  to  nothing,  still  the 
owner  of  the  fee  during  the  life  of  the  lease  might  desire,  as 
she  has  the  right,  to  repair  or  restore  the  buildings.  We  do  not 
believe  that  she  would  have  the  right  to  go  upon  the  premises 
during  the  life  of  the  lease  without  the  consent  of  the  owner 
of  the  leasehold  for  any  such  purpose  any  more  than  one  could 
assume  dominion  over  mortgaged  property  before  condition 
broken  because  he  held  a  mortgage  on  the  premises.  The  lease- 
hold premises  belong  to  the  owner  of  the  lease  to  the  same  extent 
and  as  exclusively  as  though  he  owned  the  fee.  The  owner  of 
the  fee  on  a  perpetual  lease  would  no  more  be  allowed  to  dictate 
to  the  tenant  under  a  permanent  leasehold  what  kind  of  improve- 
ments or  buildings  should  be  maintained  on  the  premises,  than 
a  mere  stranger,  in  the  absence  of  convenants  enabling  him  to 
do  so.  So  long  as  there  in  no  impairment  of  the  security,  the 
lessee  and  those  holding  under  him  may  use  the  land  in  the 
same  manner  and  to  the  same  extent  as  though  they  owned  the 
fee ;   and  they  may  tear  down,  build  up,  alter,  remodel  or  recon- 
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struct  at  their  pleasure,  so  long  as  the  rent  is  not  rendered 
insecure  thereby.     Crowe  v.  WUson,  65  Md.,  479. 

Again,  the  common  law  doctrine  of  waste  does  not  hold  in 
this  state,  and  inasmuch  as  the  ground  upon  which  the  plaintiff's 
right  to  an  injunction  is  claimed  is  that  the  further  commission 
of  wast«  should  be  prevented,  it  would  seem  that  in  the  absence 
of  a  right  to  maintain  the  common  law  action  of  waste  to 
recover  damages  for  injury  to  the  premises  there  should  be  no 
injunction  granted.  If  it  were  averred  or  shown  in  evidence 
that  the  defendant  is  insolvent  or  had  covenanted  not  to  commit 
waste;  or  if  the  security  for  the  rent  were  to  become  impaired 
by  reason  of  the  destruction  of  the  buildings  on  the  premises, 
it  can  not  be  doubted  that  an  action  for  damages  for  breach 
of  covenant  would  lie  and  a  restraining  order  would  also  issue 
to  prevent  further  injury  to  the  security. 

The  following  authorities  hold  that  the  doctrine  of  waste, 
as  defined  at  common  law,  does  not  prevail  in  this  state: 

Allen  V.  McCoy,  8  Ohio,  418,  *p.  464,  where  the  court  says: 

*  *  The  common  law  doctrine  of  waste  has  never  been  recognized 
in  Ohio  either  as  an  incident  of  title  or  as  affording  a  remedy 
for  wrong.'* 

See,  also,  Staufferw.  Eaton,  13  Ohio,  322;  Crockett  v.  Crockett, 
2  O.  S.,  180;  Jcnks  v.  LangdoH,  21  O.  S.,  362;  Kent  v.  BenUey. 
10  C.  C,  132;   Ball  v.  Rohr,  23  Bull.,  121. 

In  any  event  even  at  common  law,  an  action  for  waste  would  not 
lie  against  a  lessee  for  life  or  years,  because  these  estates  were 
created  by  grant,  and  the  grantors  could,  if  they  desired,  secure 
themselves  against  the  commission  of  waste  by  covenants  or  special 
provisions  in  the  lease.  It  was  only  in  cases  of  tenants  in 
dower  or  by  courtesy  or  guardians  in  socage  or  chivalry,  and 
such  estates  as  were  created  by  operation  of  law  that  the  action 
of  waste  was  maintainable.  It  was  by  virtue  of  the  statute  of 
Gloucester  that  the  remedy  of  an  action  for  waste  was  given 
against  tenants  for  life,  or  years  or  per  autre  vie.  See  Kent's 
Com.,  Vol.  4,  •p.  79. 

There  is  no  statute  in  Ohio  giving  the  reversioner  or  owner 
of  the  fee  in  cases  of  leases  for  life,  or  years,  or  per  autre  vie, 
a  right  of  action  for  waste  committed  or  threatened.  An  action 
against  a  tenant  in  dower,  or  for  life,  is  given  by  statute  for 
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the  commissiou  of  waste,  and  their  estates  may  be  forfeited  to 
the  person  having  the  next  estate  in  reversion  or  remainder  for 
committing  waste.     See  Sections  8593  and  8613,  General  Code. 

But  no  provision  is  made  for  forfeitures  or  damage  by  statute 
in  Ohio,  on  account  of  waste  where  the  estate  is  created  by 
convention  of  the  parties.  Evidently  the  Legislature  considered 
that  this  matter  could  safely  be  left  to  the  contracting  parties  to 
be  provided  for  in  the  lease  or  contract. 

It  would  seem,  therefore,  both  on  authority  and  reason  that 
an  injunction  should  not  be  granted  in  case  of  a  permanent  lease- 
hold estate  against  the  tenant  in  possession,  enjoining  the  com- 
mission of  waste  in  the  absence  of  a  showing  that  the  lease 
provides  against  the  commission  of  waste,  and  in  the  absence 
of  averments  and  proof  that  the  security  for  the  rent  will  be 
impaired  and  that  the  tenant  under  the  lease  is  insolvent.  None 
of  these  matters  appear  in  this  case.  On  the  contrary  for  all 
that  appears  in  this  case  the  defendant  is  amply  solvent  and 
able  to  respond  in  damages,  if  any  has  been  done  or  will  be 
done  to  the  plaintiif 's  reversionary  interest;  and  the  admitted 
facts  disclose  that  there  is  no  convenant  in  the  lease  against 
waste,  and  the  value  of  the  naked  land  is  so  very  great  that  there 
is  practically  no  impairment  of  the  security. 

Application  for  temporary  restraining  order  refused. 


WHAT  CONSTITUTES  THE  CAUSE  OF  ACTION  IN  A 

NEGLIGENCE  CASE. 

Common  Pleas  Court  of  Franklin  County. 

Jacob  Bilikan  v.  The  Columbus  Railway  &  Light  Company. 

Decided,  December,  1910. 

Wrong,  the  Basis  of  Cause  of  Action — Definition  of  a  Cause  in  its  Dual 
Aspect — Proper  Test  as  to  What  Constitutes  the  Cause — Pleading 
Where  the  Same  Cause  Results  in  Injury  to  Property  and  to  the 
Person. 

1.  A  definition  of  a  cause  of  action  has  a  dual  aspect— one  in  substantive 
law,  and  another  in  adjective  law.  It  has  a  meaning  in  substantive 
law  apart  from  the  facts  stated  in  the  pleading.  It  may  be  so  de- 
fined as  to  comprehend  the  whole  legal  conception  of  it,  as  well  as  to 
furnish  a  guide  as  a  rule  of  pleading,  and  a  means  of  solving  the 
question  whether  one  or  more  than  one  cause  of  fiction  is  stated. 
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2.  A  cause  of  action  for  tort  in  adjective  law  Is  the  statement  of  the  facts 
showing  the  commission  of  a  wrong,  or  the  violation  of  a  duty;  hence, 
injury  to  horse  and  buggy,  and  to  the  person  of  their  owner,  by  a 
single  negligent  act  In  operating  a  street  car  constitute  but  one 
cause  of  action  and  should  be  pleaded  as  such. 

Cruniy  Raymond  &  Hedges,  for  plaintiff. 
Booth,  Keating,  Peters  &  Pomerene,  contra. 

KiNKEAD,  J. 

A  question  is  presented  by  a  motion  to  separately  state  and 
number  the  alleged  causes  of  action.  It  has  received  earnest 
and  serious  consideration  by  learned  courts,  concerning  which 
there  is  sharp  conflict  of  opinion.  It  is  simple  and  unimportant 
so  far  as  the  consequences  of  this  case  are  concerned.  Rut  its 
importance  as  a  rule  of  practice  in  any  jurisdiction  is  so  serious 
that  it  prompted  a  most  careful  examination  and  has  been  given 
the  best  deliberation  which  I  have  been  able  to  bestow  upon  it. 
I  have  been  impressed  with  the  historical  value  of  the  old  dis- 
tinction concerning  the  formal  common  law  actions  as  throwing 
light  upon  the  principles  and  rules  under  the  code.  We  still 
think  and  act  in  the  spirit  of  the  formalisms  of  the  old  system, 
which  is  the  vehicle  of  expression  of  our  thoughts  concerning 
rights  and  causes  of  action. 

This  action  is  brought  by  plaintiif  to  recover  damages  for  per- 
sonal injury  suffered  by  being  run  into  by  defendant's  ear,  as 
well  as  for  damages  done  to  his  horse  and  his  buggy  in  which 
he  was  riding.     The  total  damage  claimed  is  $1,200. 

The  act  of  defendant  complained  of  is  the  single  act  of  running 
its  car  into  plaintiff's  vehicle  without  any  warning  or  notice  to 
him  of  the  approach  thereof,  plaintiff  being  within  plain  view 

thereof. 

It  is  urged  in  support  of  the  motion  that  because  a  right  of 
property,  and  a  right  of  security  of  person  has  been  damaged 
or  injured,  there  are,  therefore,  two  causes  of  action. 

While  the  history  of  the  common  law  shows  that  the  distinc- 
tion between  torts  to  the  person  and  torts  to  property  has  always 
obtained,  it  is  remarkable  that  no  definite  conclusion  upon  the 
question  as  applied  to  the  facts  presented  by  the  motion  can  be 
found  in  English  law  earlier  than  Brunsden  v.  Humphrey,  142 
B.  D.,  141  (1884).     Chief  Justice  Coleridge  dissented  from  the 
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decision  in  that  case,  and  the  decision  of  the  court  below  was 
placed  upon  the  same  ground  as  was  the  dissenting  opinion. 
Lord  Justice  Bowen  delivering  the  opinion  of  the  court  said : 

**I  feel  great  doubt  and  hesitation  in  differing  from  the  judg- 
ment of  the  court  below  and  from  the  great  authority  of  the 
present  Chief  Justice  of  England." 

It  is  with  much  hestitation  that  the  court  now  announces  a  rule 
at  variance  with  that  announced  by  a  brother  member  of  this 
court  in  a  case  where  the  precise  question  was  involved,  Stillman 
V.  Columhus  Railway  &  Light  Company,  But  the  judge  deliver- 
ing the  opinion  in  that  case  with  his  customary  princely  man- 
ners has  graciously  consented  to  the  rendition  of  this  opinion  at 
variance  with  his  decision. 

Brunsden  v.  Humphrey,  142  B.  D.,  141,  and  Beilly  v.  Paving 
Company,  170  N.  Y.,  40,  both  exhaustive  and  learned  opinions, 
are  the  leading  exponents  of  the  rule  that  there  are  two  causes 
of  action  upon  the  facts  such  as  are  involved  in  this  transaction. 

Opposed  to  the  doctrine  of  those  cases  are  the  decisions  in 
Doran  v.  Cohen,  147  Mass.,  343,  Kin^  v.  Railway,  80  Minn.,  83, 
Braithwaite  v.  Hall,  168  Mass.,  38,  supported  by  the  learned  jur- 
ist, Mr.  Justice  Holmes,  which  stand  as  leading  cases. 

The  parmount  legal  principle  decisive  of  this  controversy  is  to 
be  discovered  in  the  true  conception  of  the  cause  of  action. 

In  the  conception  of  what  constitutes  a  cause  of  action  courts 
have  followed  Mr.  Pomeroy,  concededly  one  of  the  most  learned 
of  American  writers.  His  view  of  a  cause  of  action,  **the 
primary  right  and  duty  and  the  delict  combined  constitute  the 
cause  of  action"  (Pom.  Con.  Rem.,  Sec.  413),  has  been  father  to 
the  thoughts  of  a  majority  of  courts  and  writers  upon  the  subject. 
It  was  of  Judge  Phillips  and  of  others,  mention  of  whose  names 
modesty  forbids. 

At  Section  347  (453)  of  his  Remedies,  Mr.  Pomeroy  gives  the 
following  definition: 

**The  cause  of  action,  as  it  appears  in  the  complaint  when 
properly  pleaded,  will  always  be  the  facts  from  which  the  plaint- 
iff's primary  right  and  the  defendant's  corresponding  duty  have 
arisen,  together  with  the  facts  which  constitute  the  defendant's 
delict  or  act  of  wrong." 
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As  a  lecturer  for  sixteen  years  on  the  subject,  this  author 
has  been  the  idol  and  master  of  the  writer  of  this  opinion.  I  am 
impressed  with  the  darkness  on  the  way  between  theory  and 
practice,  which  disappears  in  the  concreteness  of  procedure.  A 
definition  of  a  cause  of  action  has  a  dual  aspect,  one  concerning 
substantive  law,  and  another  in  relation  to  adjective  law.  It 
has  a  meaning  in  law  apart  from  the  facts  stated  in  the  pleading. 
It  may  be  defined  so  as  to  comprehend  the  whole  legal  concep- 
tion of  it,  as  well  as  to  furnish  a  guide  as  a  rule  of  pleading 
and  a  means  of  solving  the  troublesome  question  so  often  arising 
touching  the  question  whether  one  or  more  causes  are  stated  or 
involved  in  a  statement. 

The  definition  of  Mr.  Pomeroy  correctly  gives  the  comprehen- 
sive legal  conception  of  a  cause  of  action  as  it  exists  in  the  mind  of 
the  judge  when  he  looks  at  the  facts  stated  in  the  pleading  dis- 
closing the  delict,  as  well  as  of  the  law  which  is  not  there  stated, 
and  which  determines  whether  a  cause  is  stated,  and  how  many. 

There  must  be  a  practical  definition  of  the  cause  as  a  pure 
rule  of  pleading  by  means  of  which  a  decision  may  be  made 
whether  a  single  cause  is  stated  or  whether  more  than  one  cause 
is  stated. 

The  test  prescribed  by  Mr.  Pomeroy  and  by  some  courts,  that 
a  cause  of  action  arises  for  each  violation  of  a  primary  right, 
i.  €.,  the  right  of  the  person,  and  of  property,  is  the  source  of 
the  difficulty  lying  at  the  basis  of  the  controversy  about  the 
pending  question. 

If  all  could  unite  upon  the  definition  by  Judge  Bliss,  that 
**the  cause  of  action  must  necessarily  be  the  wrong  which  is 
committed  or  threatened'*  (Bliss  PL,  151),  there  would  be  no 
difficulty  whatever  in  solving  this  or  any  kindred  problem.  A 
proper  conception  of  a  cause  of  action  is  exclusively  adjective. 
When  a  wrong  is  done  in  violation  of  some  right  or  duty  a  right 
accrues  to  the  injured  to  resort  to  the  adjective  law  for  redress. 
This  right  is  attended  by  certain  consequences  peculiarly  within 
the  province  of  that  branch  of  law,  with  which  substantive  law 
has  no  concern,  so  far  as  relates  to  the  statement  in  the  plead- 
ing. Among  them  is  the  question  now  before  the  court,  others 
not  being  mentioned  for  economical  reasons. 
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If  the  test  of  the  wrong  complained  of  be  adopted  for  deter- 
mining the  cause,  instead  of  that  of  the  right  infringed,  all 
difficulty  and  confusion  vanishes.  The  necessity  of  adopting 
the  former  is  imperative,  because  of  the  demands  of  adjective 
law.  The  latter  forbids  the  statement  in  the  pleading  of  the 
substantive  law  as  the  legal  right,  or  duty,  permitting  only  a 
statement  of  the  facts  disclosing  the  wrong  complained  of. 

The  analysis  of  the  gist  of  an  action  for  negligence  .adopted 
by  the  court  in  Brunsden  v.  Humphrey,  supra,  being  the  harm 
to  person  or  property  negligently  perpetrated,  does  not  appear 
to  rest  upon  sound  principle.  The  court  in  declining  to  discuss 
**the  refinements  of  scholastic  jurisprudence  and  the  various  uses 
that  have  been  made  *  •  *  of  the  terms  ''injuria''  and 
** damnum' '  ignores  the  well  settled  conception  of  those  terms 
by  concluding  as  it  does  that  the  cause  is  the  actual  damage 
to  person  or  property.  The  court  in  that  case  also  ignores  the 
leading  English  authority,  Howell  v.  Young,  5  B.  &  C,  259, 
which  has  been  so  generally  followed.  It  was  there  held  that 
the  cause  of  action  was  **the  misconduct  of  the  defendant 
(which)  is  the  gist  of  the  action.  •  •  *  The  declaration  is 
framed  so  as  to  show  that  the  misconduct  of  the  defendant  is 
the  cause  of  action.  Whatever  the  form  of  action,"  the  breach 
of  duty  is  substantially  the  cause  of  action.'* 

The  breach  of  duty  is  held  to  constitute  the  cause  of  action 
by  American  authorities.  Wilcox  v.  Plumer,  4  Pet.,  172 ;  Moore 
V.  Juvenal,  92  Pa.  St.,  484. 

In  Schade  v.  Gehner,  133  Mo.,  259,  it  was  held  as  "fairly 
well  settled"  law,  that  **in  actions  on  the  case  for  negligence, 
the  cause  of  action  is  the  breach  of  duty.'*  To  same  effect, 
Northup  V.  Hill,  57  N.  Y.,  556,  and  other  cases  (Sibley  on  Cause 
of  Action).  In  actions  for  negligence  *'the  cause  of  action  is 
founded  on  the  breach  of  duty  which  actually  injured  the  plain- 
tiff, and  not  on  the  consequential  damage ' '  ( Wood  v.  Carpenter, 
101 IJ.  S.,  138).  The  logical  result  of  Pomeroy's  view,  and  that 
of  the  courts  proceeding  on  the  same  principle,  on  the  direct  ques- 
tion, is  that  a  violated  primary  right  is  an  element  of  the 
cause,  and  makes  two  distinct  causes  of  action  in  this  case,  inas- 
much as  two  separate  primary  rights  have  been  infringed.  The 
following  decisions  support  this  rule:   Brunsden  v.  Humphrey, 
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14  Q.  B.D.,  14;  Watson  v.  Railway  Co.,  8  Tex.  Civ.  App.,  144; 
Bodeman  v.  Crawford,  2  Mo.  App.,  598  (overruled,  33  Mo. 
App.),  and  others;  ReUley  v.  Paving  Co.,  170  N.  Y.,  40.  The 
majority  of  decisions  in  this  country  disapprove  of  the  doctrine 
of  Brunsden  v.  Humphrey,  supra,  and  hold  that  there  is  but 
one  cause  of  action  growing  out  of  a  single  act  of  negligence, 
which  result  in  injury  to  both  person  and  property,  and  the 
damages  result  in  the  same  manner  and  from  the  same  negli- 
gent or  willful  act  of  the  defendant,  and  are  coincident  in  point 
of  time,  and  enure  to  the  injured  in  his  own  personal  right. 

Doran  v.  Cohen,  147  Mass.,  342  (where  ship  ran  into  sail  boat 
injuring  the  person  and  the  boat) ;  King  v.  Railway,  80  Minn., 
83  (where  train  ran  into  wagon  injuring  person  and  the  wagon 
and  horses — a  well  considered  case) ;  C,  H.  &  D.  R.  R.  v.  Ches- 
ter, 57  Ind.,  297  (where  negligence  of  railway  resulted  in  injur>' 
to  plaintiff,  his  wife  and  children.  The  cause  for  his  own  per- 
sonal injuries,  loss  of  service  of  his  wife  and  for  expenses  and 
labor  in  curing  his  child  held  to  constitute  but  a  single  cause 
of  action)  ;  Chicago  Railway  Co.  v.  Ingraham,  131  111.,  659  (held 
that  where  damages  result  to  a  party  in  same  manner,  by  single 
negligent  act,  coincident  in  time,  accruing  to  plaintiff  in  same 
right  and  against  defendant  in  same  capacity,  may  be  joined 
in  the  same  count) ;  Seger  v.  Barkamsted,  22  Conn.,  289  (1853), 
(injury  to  person  and  property  by  reason  of  defect  in  bridge) ; 
Hodge  v.  Bennington,  43  Vt.,  450  (187),  (case  to  recover  dam- 
ages sustained  to  plaintiff,  wagon  and  harness,  through  insuffic- 
ency  of  highway ;  held  constitutes  but  one  ground  of  action ) ; 
Lamb  v.  Lt.  L.  C.  &  W.  Ry.,  33  Mo.  App.,  429  (1788),  (injury 
to  person  and  property) ;  Stickforth  v.  St.  Louis,  7  Mo.,  App., 
217  (the  various  forms  of  subjects  of  injury  sustained  by  a 
party  from  a  single  wrongful  act  can  not  multiply  the  causes 
of  action) ;  Bennecker  v.  Railroad,  83  Mo.,  660  (**there  was  but 
one  cause  of  action  and  there  should  be  but  one  count.  The 
entire  injury,  both  to  person  and  property,  happened  at  the  same 
time  and  was  the  result  of  one  accident"). 

Braithwaite  v.  Hall,  168  Mass.,  38  (1897),  (Holmes,  J.:  **Now- 
adays  we  do  not  require  pleadings  to  be  guarded  against  all  the 
possible  distortions  of  perverse  ingenuity.  The  single  collision 
which  caused  the  damage  to  the  plaintiff's  person  and  to  his 
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bicycle  was  one  cause  of  action.  'Un  trespasse  ne  sen^a  mye 
deux  fortz  puny.'  Citing  Y.  B.,  5  Ed.,  II,  134,  135,  Doran  v. 
Cohen,  147  Mass.,  342,  Bliss  v.  R,  R.  Co.,  160  Mass.,  447,  455, 
Baltimore  &  0.  R.  Co.  v.  Ritchie,  31  Md.,  191  (declaration  con- 
taining but  one  count,  alleging  injury  to  the  person  and  property 
of  plaintiff,  by  reason  of  his  horse  having  become  frightened 
and  run  away,  not  demurrable) ;  Howe  v.  Peckham,  10  Barb.,  656 
(held  single  act  of  running  wagon  into  carriage  of  another,  injur- 
ing carriage  and  person  riding,  is  but  one  cause.  This  is  over- 
ruled by  170  N.  Y.). 

The  opinion  in  10  Barb.,  656,  appears  to  be- the  stronger. 
.Taylor  v.  Manhattan  R.  Co.,  53  Hun.,  305;    Rosenburg  v. 
Staten  I.  R.  Co.,  14  N.  Y.  Supp.,  476;  Snediker,  J.,  Montgomery 
Common  Pleas,  held  the  same  in  Wolf  v.  P.,  C,  C.  &  St.  L. 
R.  Co. 

This  opinion  would  not  be  complete  without  adding  two  brief 
quotations,  one  from  the  dissenting  opinion  of  Chief  Justice  Cole- 
ridge in  Brunsden  v.  Humphrey,  supra : 

**It  appears  to  me  that  whether  the  negligence  of  the  serv- 
ant, or  the  impact  of  the  vehicle  which  the  servant  drove,  be 
the  technical  cause  of  action,  equally  the  cause  is  one  and  the 
same.  That  the  injury  done  to  him  at  one  and  the  same  moment 
by  one  and  the  same  act  in  respect  of  different  rights,  t.  e.,  his 
person  and  his  goods,  I  do  not  in  the  least  deny;  but  it  seems 
to  me  a  subtlety  not  warranted  by  law  to  hold  that  a  man  can 
not  bring  two  actions,  if  he  is  injured  in  his  arm  and  in  his  leg, 
but  can  bring  two  if  besides  his  arm  and  leg  being  injured,  his 
trousers  which  contained  his  leg,  and  his  coat  sleeve  which  con- 
tained his  arm,  have  been  torn.  The  consequences  of  holding 
this  are  so  serious  and  may  be  very  probably  so  oppressive,  that 
I  at  least  must  resi)ectfully  dissent  from  judgment  which 
establishes  it." 

The  other  quotation  which  T  wish  to  add  is  that  from  80 
Minn.,  83: 

*  *  The  views  we  have  adopted  seem  to  us  more  in  harmony  with 
the  tendency  towards  simplicity  and  directness  in  the  determina- 
tion of  controversial  rights.  That  rule  of  construction  should 
be  adopted  which  will  most  speedily  and  economically  bring  liti- 
gation to  an  end,  if  at  the  same  time  it  conserves  the  ends  of 
justice.     There  is  nothing  to  be  gained  in  splitting  up  the  rights 
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of  an  injured  party  as  in  this  case,  and  much  may  be  saved  if 
one  action  is  made  to  cover  the  subject." 

Thus,  it  will  be  seen  that  a  majority  of  the  decisions  are  based 
upon  the  correct  view  that  the  cause  of  action  is  the  wrong^  the 
one  negligent  act,  the  violation  of  the  single  duty,  though  it 
may  result  in  damages  to  both  person  and  property.  This  view 
renders  any  consideration  of  the  limitation  of  actions,  or  the 
survivorship  thereof  unnecessary.  It  requires  that  recovery  for 
all  the  injury  shall  be  had  in  one  action.  If  that  action  seeks 
and  obtains  damages  only  for  injury  to  the  person,  the  judgment 
is  a  bar  to  any  further  action  for  damages  to  the  property. 

Finally  it  may  appropriately  be  concluded  in  this  ease  that 
the  sole  duty  of  the  defendant  towards  the  plaintiff  under  the 
circumstances  of  the  case,  was  to  so  conduct  and  manage  its  car 
as  not  to  negligently  injure  him  or  his  horse  and  buggy  as  he 
was  prudently  and  carefully  passing  along  the  highway,  and  that 
the  correlative  right  of  plaintiff  under  those  circumstances  was 
that  the  defendant  should  perform  that  duty,  a  violation  of 
which  constituted  but  a  single  cause  of  action. 

The  first  branch  of  the  motion  is  overruled.  T  believe,  how- 
ever, that  defendant  is  entitled  to  be  informed  as  to  the  items 
of  damages,  and  the  second  branch  is  sustained. 


DlLlX)N,  J. 

Having  heretofore  rendered  the  opinion  in  IStiUnian  v.  Rail- 
way  Co.,  I  have  read  the  very  exhaustive  opinion  of  my  brother 
Kinkead  with  great  interest  and  must  defer  to  the  logic  and 
authorities  which  his  painstaking  research  has  produced.  While 
no  prejudice  could  arise  by  an  order  of  the  court  refusing  to 
consolidate  two  such  causes  of  motion  as  in  Stillman  v.  Railway 
Vo,,  above  referred  to,  the  principle  is  important  in  view  of  the 
possibility  of  bringing  suceessive  actions  growing  out  of  the 
single  delict.  That  the  view  entertained  by  the  foregoing  opin- 
ion, therefore,  aside  from  its  purely  legal  phase,  gives  a  practical 
and  sensible  solution  of  the  subject,  lends  added  force  to  the 
view  entertained  and  in  which  I  am  pleased  to  concur. 
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MISBEHAVIOR  OF  SHERIFF  IN  FAILING  TO  SERVE 

SUBPOENA. 

Common  Pleas  Court  of  Hamilton  County. 

State,  ex  rel  Michael  G.  Heintz  et  al,  v.  Henry  W.  Hamann. 

Decided,  January,  1911. 

Sheriff — Mny  be  Punished  for  Contempt  Because  of  Failure  of  Deputy  to 
Serve  Subpoena — Knowledge  of  Deputy^s  Misbehavior  Need  Not  be 
Shown — And  Sheriff  May  be  Held  in  Contempt  as  Well  as  Answer- 
able Civiliter — Form  of  Caption  in  Contempt  Proceedings — /Sec- 
tion* 12 13^  and  2831. 

1.  In  proceedings  against  a  sheriff  for  contempt  of  court,  the  fact  that 

in  the  caption  he  is  not  designated  as  sheriff  can  not  avail  as  a  de- 
fense, where  the  information  which  was  served  upon  him  charges 
him  as  sheriff  and  as  an  officer  of  the  court  with  misbehavior  in 
the  performance  of  his  official  duties  and  in  his  official  transactions 
and  then  specifies  the  transactions  to  which  reference  is  made. 

2.  A  sheriff  may  be  held  guilty  of  contempt  of  court  because  of  the 

failure  of  one  of  his  deputies  to  properly  serve  subpoenas  of  the 
court,  notwithstanding  he  had  no  personal  knowledge  that  the 
subpoenas  in  question  had  been  issued  and  had  not  been  properly 
served. 

Michael   G.  Heintz  and   Constant  Southworth,   for  plaintiff. 
Otto  Pfleger,  Rentier  <&  Eenner  and  W.  D,  Alexander,  contra. 

Gorman,  J. 

This  is  a  proceeding  on  an  information  charging  the  sheriff 
of  Hamilton  county,  Ohio.  Henry  W.  Hamann,  with  contempt 
of  court,  under  the  second  subdivision  of  General  Code,  12137, 
which  makes  provision  for  indirect  contempt,  for  misbehavior 
of  an  oflBcer  of  the  court  in  the  performance  of  his  oflficial  duties. 

The  facts  necessary  to  be  stated  as  shown  by  the  evidence 
adduced  on  the  hearing  of  the  charges  are  as  follows : 

Henry  W.  Hamann  is  and  was  during  the  month  of  November, 
1910,  the  duly  elected,  qualified  and  acting  sheriff  of  Hamilton 
county,  Ohio,  and  as  such  had  during  said  month  acting  under 
him  twelve  duly  appointed  and  qualified  deputies.    On  the  trial 
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in  the  common  pleas  court  of  this  county  in  room  No.  5  before 
this  court  of  the  case  of  Greifenkamp  v.  Cincinnati,  not  reported, 
it  appeared  that  on  November  17,  1910,  a  certain  subpoena  was 
duly  issued  for  one  Charles  Dury  as  a  witness  to  testify  in  said 
case,  with  directions  to  the  sheriff  as  to  the  place  of  business 
and  residence  of  said  Dury  at  the  Cuvier  Club  and  on  Ridgeway 
avenue  in  the  city  of  Cincinnati,  and  that  said  subpoena  was 
returnable  at  10  o'clock  on  November  18,  1910.  It  was  shown 
that  said  subpoena  was  not  served  on  said  Dury  either  person- 
ally or  at  his  residence,  although  the  sheriff's  return  recites 
that  he  was  served  at  his  residence.  On  November  18,  in  said 
cause,  a  rule  was  issued  for  Charles  Dury,  directed  to  the  sheriff 
of  Ilajnilton  county,  and  another  rule  on  the  same  day  at  the 
same  time,  directed  in  the  same  manner,  for  Samuel  Francis, 
both  witnesses  under  subpoena,  to  show  cause  why  they  should 
not  be  attached  for  contempt  of  court  in  not  attending  as  wit- 
nesses in  said  cause  in  pursuance  of  the  subpoenas  theretofore 
issued.  These  rules  were  both  sent  to  the  sheriff's  office  between 
11:50  A.  M.  and  12  o'clock  noon  on  that  day.  The  indorsement 
on  these  rules  of  the  time  of  their  receipt  in  the  sheriff's  office 
is  1 :15  P.  M.  and  1 :20  p.  m.,  more  than  an  hour  after  they  were 
sent  there.  The  rules  required  each  of  the  witnesses  to  appear 
immediately.  The  evidence  showed  that  Francis,  who  lived  at 
Sharonville,  could  have  been  reached  and  served  in  less  than 
one  hour  and  a  half  after  the  receipt  of  the  rule,  and  that  Dury 
could  have  been  served  at  his  residence  in  less  than  forty-five 
minutes  after  the  receipt  of  the  rule.  Francis  was  not  served 
with  his  rule  until  4  o'clock,  more  than  four  hours  after  the 
rule  came  into  the  sheriff's  office,  and  Dury  was  served  at  5 
o'clock,  more  than  five  hours  after  the  rule  for  him  came  into 
the  sheriff's  office.  On  account  of  the  failure  to  secure  the 
attendance  of  these  witnesses  on  November  18,  the  case  on  trial 
had  to  go  over  until  November  21.  Dury  was  at  his  residence 
at  Bidgeway  avenue  all  of  November  17  and  18,  and  Francis  was 
at  or  near  his  home  in  Sharonville  on  November  18.  No  excuse 
is  offered  by  the  sheriff  for  the  failure  to  serve  Dury  with  a 
copy  of  the  subpoena  or  the  delay  in  serving  the  rules  on  Fran- 
cis and  Dury,  except  that  he  personally  had  no  knowledge  of 
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the  matters  but  left  them  entirely  to  his  deputies,  and  the  mis- 
conduct was  his  deputies'  and  not  his. 

These  charges  were  filed  on  the  direction  of  the  court  to 
the  committee. 

It  is  urged  by  counsel  for  the  sheriff  that  he  ought  not  be 
found  guilty  of  misbehavior  or  contempt  for  three  reasons : 

First.  Because  the  charges  are  against  Henry  W.  Hamann 
individually  and  not  as  sheriff. 

Second.  Because  he  personally  did  not  attend  to  the  serving 
of  the  processes,  but  his  deputies,  and  that  they  are  the  officers 
who  are  guilty. 

Third.  Because  the  proceedings  in  contempt  are  in  their 
nature  criminal  and  that  there  can  be  no  contempt  without  knowl- 
edge or  notice  on  the  part  of  the  sheriff,  and  a  willful  disobedi- 
ence on  his  part,  which  is  not  shown  liere. 

As  to  the  first  contention  it  is  sufficient  to  say  that  the  com- 
plaint or  information  which  was  duly  served  on  defendant, 
charges  him  as  sheriff  and  as  an  oflBcer  of  this  court,  of  misbe- 
havior in  the  performance  of  his  official  duties  and  in  his  official 
transactions,  and  then  specifies  the  transactions.  The  mere  fact 
that  in  the  caption  of  the  case  or  proceedings  he  is  not  designated 
as  sheriff  can  not  avail.  He  was  fully  apprised  of  the  nature 
of  the  charges  and  that  they  reflected  on  his  official  conduct.  This 
is  not  a  proceeding  or  action  under  the  code,  but  a  proceeding 
under  the  statute,  General  Code,  12137. 

The  court  is  of  the  opinion  that  the  requirements  of  General. 
Code,  12138,  have  been  sufficiently  complied  with  and  that  a 
charge  in  writing  has  been  made,  filed  with  the  clerk,  an  entry 
thereof  made  on  the  journal  and  an  opportunity  has  been  given 
to  the  accused  to  be  heard  by  himself  and  counsel.  There  is  no 
charge  but  official  misconduct  made  against  the  defendant,  and 
therefore  there  can  be  no  force  in  the  first  objection. 

As  to  the  second  and  third  objections  they  will  be  considered 
together,  as  they  are  practically  but  one  objection,  and  that  is 
that  inasmuch  as  this  is  a  criminal  or  quasi  criminal  prosecution 
it  must  appear  that  the  sheriff  had  notice  or  knowledge  of  the 
miscomduct  of  his  deputies  before  he  can  personally  be  held 
answerable  in  this  proceeding  for  their  offense.     It  is  admitte(] 
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that  he  would  be  liable  civiliter  without  knowledge  or  notice 
for  the  consequences  to  third  persons,  of  the  wrongful  acts  of 
his  deputies,  and  also  liable  on  his  bond,  but  that  guilt  being 
always  personal,  he  can  not  be  guilty  criminally  unless  he  indi- 
vidually committed  the  wrongful  act  or  acts. 

Learned  counsel  for  the  sheriff  have  cited  many  cases  in  sup- 
port of  their  contention.  It  may  be  admitted  at  the  outset  that 
these  proceedings  are  quasi  criminal,  and  do  in  many  respects 
partake  of  the  nature  of  a  criminal  prosecution.  4  Am.  &  Eng. 
Enc.  PL  &  Pr.,  766. 

But  this  is  not  a  criminal  prosecution,  for  if  it  were  the  de- 
fendant would  have  to  be  indicted  for  the  violation  of  a  specific 
criminal  statute  by  the  grand  jury,  an  arraignment  and  plea 
and  trial  had  by  a  jury  of  twelve  men.  No  such  proceedings 
are  permitted  for  contempt,  under  General  Code,  12137.  This 
matter  is  tried  to  the  court.  The  charges  affect  the  majesty  of 
the  law  and  the  dignity  of  the  court,  and  tend,  if  true,  to  ob- 
struct the  administration  of  justice  and  embarrass  the  court 
in  the  performance  of  its  duties.  Even  though  the  same  offense 
were  made  a  misdemeanor  or  a  crime  aild  punishment  provided 
therefor,  nevertheless  if  the  offense  consisted  of  misbehavior  of 
an  oflBcer  of  the  court  the  person  offending  could  also  be  pun- 
ished for  contempt  as  well  as  criminally. 

Numerous  citations  have  been  given  by  counsel  for  the  defend- 
ant to  show  that  in  injunction  cases  there  can  be  no  contempt  of 
court  for  violating  the  injunction  unless  notice  has  been  served 
on  the  party  charged  with  contempt,  of  the  issuing  of  the  injunc-. 
tion  or  knowledge  on  his  part  that  it  had  been  issued. 

In  22  Cyc,  1012,  Section  2,  it  is  laid  down  that  one  against 
whom  an  injunction  order  has  been  issued  is  bound  not  only  to 
abstain  from  violating  it  in  person  but  also  to  endeavor  in  good 
faith  to  prevent  its  violation  by  his  agents  or  assignees;  and 
on  the  same  page  under  **C  it  is  said: 

**One  can  not  be  punished  for  violating  an  order  of  injunc- 
tion unless  it  is  made  to  appear  that  such  order  was  personally 
served  upon  him  or  that  he  had  notice  of  the  making  of  the  order.  '* 

In  Trimmer  v.  Railway,  36  N.  J.  Eq.,  411,  it  was  held  that 
where  none  of  the  officers  of  a  corporation  did  anything  toward 
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the  violation  of  an  order  of  injunction  issued  against  the  cor- 
poration, nor  concealed  the  fact  that  it  had  been  issued,  they 
can  not  be  punished  for  contempt  for  a  breach  of  the  order. 

In  Whipple  v.  Htitchinson,  29  Fed.  Cas.,  938,  it  was  decided 
that  where  there  was  doubt  as  to  whether  or  not  the  writ  was 
served  on  the  party  charged  with  contempt,  a  motion  for  an 
attachment  for  contempt  should  be  denied.  To  the  same  effect 
is  the  case  of  In  re  Cary,  10  Fed.  Rep.,  622. 

In  Greeiileaf  v.  Leach,  20  Vt,  281,  it  was  held  that  a  party 
could  not  be  held  for  contempt  for  violating  an  order  of  injunc- 
tion where  he  had  no  actual  notice  of  the  issuance  of  the  order, 
although  his  solicitor  in  the  suit  in  chancery  had  notice  that  the 
orator  would  apply  for  the  injunction  to  the  chancellor.  See 
also  the  following  cases:  Forsythe  v.  WinaTis,  44  Ohio  St.,  277; 
Ex  parte  Stone,  72  S.  W.  Rep.,  1000  (Tex.  Grim.  App.). 

There  can  be  no  doubt  of  the  correctness  of  the  rules  laid 
down  by  the  courts  in  these  cases,  but  it  seems  to  the  court  that 
they  have  no  application  to  a  case  of  an  oflScer  of  the  court 
charged  with  failure  to  perform  his  oflScial  duties  either  by 
himself  or  through  his  deputies.  The  cases  cited  would  be  appli- 
cable if  this  were  a  charge  under  the  first  subdivision  of  General 
Code,  12137,  **  Disobedience  of  or  resistance  to  a  writ,  process, 
rule,  judgment,  or  command  of  a  court  or  an  oflScer."  The 
sheriff  is  not  charged  with  a  violation  of  this  first  subdivision 
of  the  section  referred  to,  but  with  the  second  subdivision,  and 
the  only  notice  or  knowledge  that  he  is  entitled  to  have  under 
this  part  of  the  section,  is  the  knowledge  that  he  is  the  sheriff, 
an  officer  of  the  court,  and  that  it  is  his  duty  either  in  person 
or  through  his  deputies  to  serve  the  processes  issued  by  the  court. 
How  can  he  shield  himself  from  contempt  by  neglecting  his 
duty,  and  pleading  his  lack  of  knowledge  of  what  his  deputies 
may  be  doing,  as  a  reason  for  not  being  answerable  for  their 
misconduct  to  the  court? 

These  are  his  deputies,  his  appointees;  and  if  he  sees  fit  to 
leave  the  duties  and  business  of  his  office  to  his  deputies,  and 
they  neglect  to  perform  these  duties,  upon  what  sound  rule  of 
reason,  law  or  justice  should  he  not  be  held  accountable  for 
their  misconduct  as  though  it  were  his  own?     It  seems  to  the 
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court  that  this  situation  calls  for  the  application  of  the  rule, 
''Qui  facet  per  alinm,  facet  per  se."  If  he  is  answerable  civ- 
Uiter  for  his  deputies'  misconduct  to  those  who  have  suffered 
a  money  loss  on  account  of  their  neglect  or  misconduct,  why 
should  he  not  be  held  answerable  to  the  outraged  majesty  of 
the  law  as  for  a  contempt  of  court? 

The  cases  cited  by  counsel  for  defendant,  which  it  is  claimed 
support  their  contention  that  he  can  not  be  punished  for  con- 
tempt unless  he  has  personal  knowledge  or  notice  of  the  issuing 
of  the  court's  orders  and  the  failure  of  his  deputies  to  carry  out 
the  orders,  can  all  be  distinguished ;  and  in  the  opinion  of  the 
court  they  do  not  support  their  contention. 

Esty  V.  Chandler,  7  Mass.,  464,  holds  that  the  sheriff  is  liable 
civiliter  for  moneys  made  on  execution  by  his  deputy,  although 
the  writ  was  not  placed  in  thef  sheriff's  hands,  but  in  his  deputy's, 
and  the  sheriff  had  no  knowledge  of  that  fact.  It  was  further 
held  that  in  this  action  the  sheriff  was  liable  to  pay  five-fold 
interest  as  a  penalty  to  the  party  injured.  It  was  urged  in  this 
case  that  neglect  of  the  deputy  could  not  be  imputed  to  the 
sheriff,  for  he  knew  nothing  of  the  wrongful  act  of  the  deputy, 
but  the  court  said  that  the  wrongful  conduct  would  be  imputed 
to  the  sheriff  and  that  he  had  his  remedy  over  against  the  deputy 
and  that  the  creditor  should  not  suffer  who  had  no  agency  in 
the  appointment  of  the  sheriff's  deputies.  It  would  appear  that 
this  decision  is  rather  against  defendant's  contention  than  in 
support  of  it,  although  the  question  of  the  sheriff's  contempt 
was  not  involved.  The  court  in  deciding  the  case  said  what  is 
very  apparent  to  anyone,  that  the  sheriff  might  not  be  liable  for 
a  fine  imposed  on  the  deputy  for  official  misconduct. 

In  Commonwealth  v.  Lewis,  31  Va.,  664,  it  was  held  that  a 
sheriff  is  not  liable  to  an  indictment  in  a  criminal  prosecution 
for  a  malfeasance  in  office  committed  by  his  deputy.  This  was 
purely  a  criminal  prosecution  and  not  a  contempt  proceeding, 
and  inasmuch  as  the  statutes  of  Virginia  provided  that  a  deputy 
as  well  as  the  sheriff  could  be  criminally  punished  for  the  offense 
charged  against  the  sheriff,  allowing  a  criminal  under  his  charge 
to  escape,  the  person  who  committed  the  criminal  offense,  the 
deputy,  was  answerable. 
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In  State  v.  Berkshire,  2  Ind.,  208,  it  was  held  that  a  deputy 
sheriff  is  liable  to  be  indicted  in  a  criminal  proceeding  for  neg- 
lect of  duty  and  that  the  high  sheriff  can  not  be  made  to  answer 
criminally  for  his  deputy's  violation  of  a  criminal  statute.  In 
Indiana  the  neglect  of  the  deputy  was  a  criminal  offense  by 
statute,  and  the  sheriff,  of  course,  could  not  be  punished  under 
this  statute  for  the  deputy's  offense;  but  the  court  does  not  hold 
that  the  sheriff  might  not  be  liable  in  contempt  for  not  seeing 
to  it  that  he  had  a  competent  deputy  to  execute  the  orders  of 
the  court.  There  are  cases  which  hold  that  the  same  actions 
or  conduct  may  be  punished  criminally  and  also  as  a  contempt. 

In  State  v.  Nichols,  39  Miss.,  318,  it  was  held  that  under  a 
criminal  statute  making  it  a  penal  offense  punishable  by  a  fine 
of  $500  for  a  sheriff  or  his  deputy  to  make  a  false  return  on 
any  process  the  sheriff  could  not  be  held  liable  on  his  bond  on 
motion  under  the  statute,  but  that  the  statute  was  penal  and 
the  penalty  was  to  be  inflicted  against  the  individual  who  was 
guilty  of  the  wrongdoing.     This  was  not  a  contempt  proceeding. 

The  case  of  People  v.  Waters,  1  Johns.  (N.  Y.)  Gas.,  187, 
holds  that  the  sheriff  is  not  to  be  considered  in  contempt  for  not 
acting  on  an  execution  which  never  came  into  his  hands,  nor 
was  lodged  in  his  office,  but  given  to  his  deputy.  But  it  being 
made  to  appear  that  the  sheriff  afterwards  affirmed  the  receipt 
of  the  execution  by  his  deputy,  the  court  held  him  in  contempt 
for  the  failure  of  his  deputy  to  make  the  money  on  the  execution. 

The  doctrine  that  the  sheriff  is  not  to  be  considered  as  in  con- 
tempt for  not  acting  on  an  execution  that  never  came  to  his 
personal  knowledge,  was  repudiated  and  not  followed  in  the 
later  case  of  People  v.  Brown,  6  Cow.   (N.  Y.),  41. 

The  statements  in  Murfree,  Sheriffs,  Sections  20,  61,  to  the 
effect  that  the  sheriff  is  not  liable  to  a  criminal  indictment  or 
prosecution  for  the  misdemeanors  of  his  deputies,  although  he  is 
liable  civiliter  for  these  same  acts,  does  not  aid  us  in  determin- 
ing whether  or  not  the  sheriff  is  answerable  to  a  contempt  pro- 
ceeding for  the  official  misconduct  of  his  deputies,  while  acting 
within  the  scope  of  their  official  authority. 

Counsel  for  defendant  has  cited  no  case  which  holds  that  the 
sheriff  or  other  officer  of  the  court  may  not  be  punished  in  a 


676  HAMILTON  COUNTY  COMMON  PLEAS. 

State,  ex  rel,  v.  Hamann.  [Vol.  10  (N.S.) 

contempt  proceeding  for  the  oflBcial  misconduct  of  his  deputies. 
It  is  true,  as  heretofore  stated,  that  indirect  contempt  proceed- 
ings, such  as  these  under  consideration,  where  the  contempt  does 
not  occur  in  the  presence  of  the  court,  do  partake  of  the  nature 
of  a  criminal  proceeding  to  some  extent,  but  not  wholly  so ;  and 
therefore  it  is  that  they  are  called  quasi  criminal  proceedings. 
But  as  heretofore  pointed  out,  they  are  not  criminal  prosecu- 
tions, because  they  do  not  charge  the  accused  with  the  violation 
of  a  penal  statute,  nor  are  the  proceedings  and  trial  of  contempt 
charges  the  same  as  those  in  criminal  prosecution.  The  con- 
tempt proceedings  are  not  necessarily  founded  upon  any  statute ; 
the  right  to  punish  for  direct  or  indirect  contempt  resides  inher- 
ently in  the  court,  and  can  not  be  taken  away  by  any  act  of  the 
Legislature.  The  mode  of  procedure  may  be  prescribed  in  the 
matter  of  filing  charges  and  a  hearing  thereon,  but  the  power 
of  the  court  to  punish  for  contempt  must  of  necessity  always 
reside  in  any  court  deserving  of  the  name  and  commanding  the 
respect  of  the  community;  otherwise  its  decrees,  orders  and 
mandates  might  be  ignored  and  utterly  disregarded.  Now  It 
appears  to  the  court  that  counsel  for  the  defendant  have  mis- 
conceived the  nature  of  the  charges  made  against  the  defendant 
in  the  information  filed  in  this  proceeding.  He  is  not  charged 
with  the  violation  of  an  order,  decree  or  mandate  of  the  court, 
which  might  be  punished  under  subdivision  1  of  General  Code, 
12137,  upon  knowledge  obtained  of  the  order,  or  decree,  or  upon 
notice  to  him  that  the  same  had  been  made  by  the  court;  but 
the  charge  falls  under  the  second  division  of  the  above  men- 
tioned section,  misbehavior  of  an  officer  of  the  court  in  the 
performance  of  his  official  duties. 

There  is  no  question  that  the  sheriff  is  an  officer  of  the  court. 
In  fact  he  is  chief  executive  officer  of  all  courts  in  his  county, 
made  so  by  statute.  General  Code,  2833  and  2834.  He  is  spe- 
cially recjuired  to  attend  upon  the  common  pleas  and  circuit 
courts  during  their  sessions  and  shall  execute  all  warrants,  writs 
and  other  process  to  him  directed  by  the  proper  and  lawful 
authority. 

By  the  provisions  of  General  Code,  2830,  he  is  authorized  to 
appoint  in  writing,  subject  to  the  approval  of  the  judges  of  the 
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court  of  common  pleas,  one  or  more  deputies,  electors  of  the 
county,  and  by  the  provisions  of  General  Code,  2831,  it  is 
provided : 

**The  sheriff  shall  be  responsible  for  his  deputy's  neglect  of 
duty  or  misconduct  in  office." 

And  while  there  can  be  no  question  that  the  sheriff  is  an 
officer,  and  the  chief  executive  oflScer  of  the  court,  it  would  seem 
that  by  the  special  provisions  of  this  last  section  of  the  general 
code  he  is  not  only  answerable  for  neglect  of  his  deputies,  but 
also  for  their  misconduct  in  office.  Can  this  mean  that  he 
is  only  answerable  civiliter  for  their  misconduct?  We  think  not. 
It  seems  to  the  court  that  a  fair  interpretation  of  this  statute 
would  render  the  sheriff  answerable  to  the  court,  his  superior,  for 
the  misconduct  of  the  deputy  which  would  affect  the  dignity  of 
the  court  and  interfere  with  the  due  administration  of  law  and 
the  prompt  and  orderly  procedure  of  the  court's  business. 

But  we  are  not  wanting  in  authorities  to  support  the  claim  of 
the  complainants  that  the  sheriff  and  not  his  deputies  should  be 
held  answerable  for  these  derelictions  of  duty  on  the  part  of 
his  deputies,  charged  in  the  complaint.  The  circuit  court  of  this 
county  in  the  case  of  In  re  Morris,  8  C.C.(N.S.),  212,  held, 
among  other  things,  that  inasmuch  as  the  statute,  General  Code, 
2919,  authorized  the  prosecuting  attorney  to  enter  a  7iolle  pro- 
sequi the  assistant  prosecutor  could  not  be  punished  as  for 
contempt  for  refusing,  on  the  demand  of  a  judge  of  this  court, 
to  enter  a  nolle;  but  that  if  any  one  had  the  power  to  enter  the 
nolle  it  was  the  prosecutor  and  not  his  assistants. 

In  Murfree,  Sheriffs,  Section  964,  under  the  chapter  on  pro- 
ceedings and  actions  against  the  sheriff,  it  is  said: 

**An  officer  can  not  defend  himself  by  setting  up  his  own 
neglect  of  duty,  and  his  deputy's  neglect  is  the  same  as  his  own." 

In  People  v.  Brown,  6  Cow.  (N.  Y.),  41,  the  defendant  Brown, 
as  sheriff  of  Schoharie  county,  was  brought  up  on  an  attach- 
ment for  not  returning  a  ft.  fi.  (an  execution).  In  answer  he 
said  that  the  fi,  fi,  had  been  received  by  his  under  sheriff  (deputy) 
and  that  the  money  had  been  collected  by  the  under  sheriff  and 
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that  he  had  not  returned  the  execution.  It  was  urged  on  the 
behalf  of  Brown,  the  sheriff,  just  as  it  is  urged  in  the  case  at 
bar,  that  he  should  be  discharged  because  the  execution  and  the 
money  had  not  come  into  his  hands,  but  into  the  hands  of  the 
under  sheriflf.  The  court  held  that  this  was  no  objection ;  thej" 
said  that  the  remedy  by  attachment,  although  in  form  criminal 
was  in  truth  but  a  civil  proceeding,  and  that  the  sheriff  was  liable 
for  the  acts  of  his  deputy  the  same  as  in  civil  actions.  The  court 
distinguished  the  case  of  People  v.  OUleland,  7  Johns.  (N.  Y.), 
555,  and  said  that  the  case  of  People  v.  Waters,  1  Johns.  (N.  Y.) 
Cas.,  137,  has  not  been  followed.-  **The  court  look  to  the  sheriff. 
They  do  not  know  the  deputy  in  this  and  like  proceedings." 
The  sheriff  was  ordered  to  stand  committed  to  jail  until  the 
-amount  of  money  made  on  the  execution  by  the  deputy  and 
the  costs  were  paid. 

This  decision  was  approved  and  followed  in  the  case  of  Van- 
Tassel  V.  Van  Tassel,  SI  Barb.  (N.  Y.),  439,  444. 

In  Walden  v.  Davison,  15  Wend.  (N.  Y.),  575,  579,  the  court 
says: 

**It  would  be  a  dangerous  doctrine  to  hold  that  the  sheriff 
may,  for  his  own  convenience  depute  persons  to  discharge  the 
duties  of  his  oflBce  and  yet  not  be  answerable  to  third  persons  for 
their  misconduct." 

In  In  re  Lawson,  3  Ark.,  363,  contempt  charges  against  the 
sheriff  of  Pulaski  county  were  preferred,  for  failure  to  be  present 
in  attendance  at  court  during  its  session.  He  was  fined  $5  and 
costs  and  sought  to  have  the  fine  remitted  on  the  plea  that  he 
was  unavoidably  absent  from  his  office  on  official  business.  In 
deciding  the  case  Dickinson,  J.,  said: 

**A  court  can  not  be  subordinate  to  its  officers  or  suspend  its 
proceedings  for  their  convenience  or  to  enable  them  to  discharge 
other  duties  than  those  required  of  them  by  the  court  in  session. 
They  must  be  prompt  and  ready  in  person  or  by  competent 
deputies  to  execute  its  mandates  when  given." 

In  Sparks  v.  State,  42  Tex.  Cr.,  374,  there  was  an  appeal 
from  a  judgment  imposing  a  fine  of  $100  against  Sparks  as 
sheriff  for  contempt  in  failing  to  execute  process  of  subpoena  on 
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a  witness  in  a  case  pending  in  the  district  court  of  Harris  county. 
It  was  urged  that  inasmuch  as  the  statutes  of  Texas  made  the 
failure  of  the  sheriff  to  execute  the  process  a  criminal  offense,  it 
was  not  proper  to  punish  the  sheriff  as  for  a  contempt.  The 
court  as  to  this  objection  said,  page  248 : 

'*We  think  it  was  entirely  competent  for  the  court  to  enter  the 
fine  against  him,  as  it  did,  as  for  a  contempt  in  failing  to  execute 
process  of  the  court,  and  it  does  not  matter  that  the  failure  may 
have  also  involved  a  criminal  offense.  The  sheriff  is  an  officer  of 
the  court,  and  the  judge  has  the  authority  to  require  the  process 
of  the  court  to  be  executed  by  its  officers,  and  the  failure  to  do  so 
can  be  treated  as  a  contempt. 
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In  the  case  of  State  v.  Brophy,  38  Wis.,  413,  a  proceeding  in 
contempt  against  the  sheriff  of  Oconto  county  for  failure  to  make 
a  levy,  one  of  the  reasons  given  by  him  for  his  failure  was  that 
he  was  absent  when  the  execution  was  delivered  to  his  deputy 
and  that  he  was  personally  ignorant  of  the  fact  that  the  execution 
had  been  received  by  his  deputy  (the  same  excuse  made  by 
Sheriff  Hamann).  It  was  further  contended  that  inasmuch  as 
there  was  a  criminal  statute  covering  the  case,  criminal  prosecu- 
tion should  be  applied;  but  the  court  held  the  sheriff  in  con- 
tempt and  ordered  him  to  stand  committed  to  the  jail  until  the 
sum  ordered  to  be  paid  with  costs  should  be  paid.  On  appeal 
this  judgment  was  affirmed  and  it  was  held  that  although  the 
sheriff  was  liable  to  an  indictment  and  punishment  under  the 
criminal  statute  for  his  neglect  of  duty,  nevertheless  he  was  also 
subject  to  punishment  as  for  a  contempt.  Neither  the  fact  that 
his  deputy  received  the  execution  in  his  absence  and  failed  to 
make  the  money  thereon  and  the  sheriff's  ignorance  of  these 
facts,  nor  the  fact  that  the  sheriff  was  liable  to  a  further  punish- 
ment as  and  for  a  criminal  act  for  the  same  neglect,  was  con- 
sidered sufficient  reason  for  not  punishing  him  in  the  contempt 
proceedings. 

In  the  case  at  bar  the  sheriff  is  elected  and  sworn  to  perform  his 
duties.  He  can  not  perform  them  by  merely  selecting  deputies, 
and  committing  the  performance  of  his  own  duties  to  his  deputies. 
It  is  his  duty  to  attend  to  the  business  of  the  office.  He  is  paid 
for  so  doing  by  the  people  of  the  county.    He  should  be  at  his 
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office  every  and  all  day  except  for  the  time  necessary  to  take  his 
noon  day  meal,  and  then  some  competent  vigilant  deputy  should 
be  put  in  charge,  personally,  by  the  sheriff.  If  he  does  not  in- 
tend to  devote  his  entire  time  to  the  duties  of  his  office  he  should 
not  ask  the  people  to  elect  him  thereto.  The  salary  is  sufficient 
to  require  the  sheriff  to  devote  his  entire  time  to  the  duties  of 
the  office.  He  should  not  be  a  mere  figurehead  and  dummy, 
drawing  the  salary  of  the  office  and  paying  his  deputies  a  smaller 
compensation  to  perform  the  duties  which  he  himself  was  elected 
by  the  people  to  perform.  Public  office  is  a  public  trust  and  not 
a  sinecure,  and  he  who  can  not  so  treat  it  and  perform  his  duties, 
should  vacate  the  office  and  give  way  to  an  honest  and  capable 
man  who  is  ready  and  willing  to  perform  the  duties  imposed  by 
law  upon  the  official. 

In  the  matters  complained  of  the  sheriff  of  this  county,  Henry 
W.  Hamann,  did  not  perform  his  duties  as  sheriff.  He  can  not 
shield  himself  behind  his  deputies.  The  charges  involve  his 
failure  to  see  that  these  writs  and  orders  were  served  first  by 
himself,  and  if  unable  to  do  it  himself,  then  that  he  see  to  it, 
personally,  that  some  competent  deputy  or  deputies  perform  that 
duty  for  him.  He  did  neither.  He  neither  served  the  writs  nor 
made  an  effort  to  do  so ;  nor  did  he  as  it  was  his  sworn  duty  to 
do,  personally  see  that  they  were  served.  The  fact  that  his 
deputies  may  also  be  punished  as  for  a  contempt  of  court  does 
not  excuse  his  failure  to  perform  his  duty.  It  would  seem  that 
under  the  statute.  General  Code,  2831,  and  upon  reason  and  au- 
thority, he  has  been  guilty  through  his  own  dereliction  and  that 
of  his  deputies,  of  misbehavior  in  the  performance  of  his  official 
duties  and  should  be  punislied  as  for  a  contempt  of  court. 

The  court  has  no  desire  to  be  unnecessarily  severe;  nor  does  he 
feel  that  what  was  done  had  any  personal  reference  or  was  in- 
tended as  a  personal  affront  to  the  individual  judge  in  whose 
court  the  neglect  and  failure  of  the  sheriff  caused  the  incon- 
venience. This  incident  was  as  likely  to  have  occurred  in  any 
other  court  room  of  the  court  house.  But  the  court  feels  that 
there  should  be  a  punishment  sufficient  to  warn  all  officers  of  the 
court  that  such  conduct  as  the  sheriff's  in  this  case,  can  not  be 
tolerated,  and  it  should  be  sufficient  to  be  of  assistance  to  the  de- 


NISI  PRIUS  REPORTS— NEW  SERIES.  681 


1910.]  Armstrong  vs  Traction  Co. 

fendant  and  satisfy  the  ends  of  justice.     The  judgment  of  the 
court  is  that  Henry  W.  Hamann  be  fined  in  the  sum  of  $50  and 
the  costs  of  this  proceeding,  and  that  he  stand  committed  to  the 
county  jail  until  the  fine  and  costs  are  paid. 
The  coroner  will  take  charge  of  the  defendant. 


EXCLUSIVE  PROVINCE  OP  THE  JURY  WHERE  DIPFERENT  CON- 

CLUSIONS  MAY  REASONABLY  BE  REACHED 

FROM  THE  EVIDENCE. 

Common  Pleas  Court  of  Clermont  County. 

George  W.  Armstrong  v.  The  C,  M.  &  L.  Traction  Co. 

Decided,  October,  1910. 

Negligence — Backing  Horse,  Uncontrollable  Tlurough  Fright,  Causes 
Collision  With  an  Electric  Car — Finding  of  Jury  Unassailahle,  When 
— 'Error — Charge  of  Court. 

1.  Where  the  evidence  with  reference  to  a  collision  between  an  electric 

car  and  a  vehicle  is  such  that  more  than  one  view  may  be  taken  as 
to  the  responsibility  of  the  motonnan  therefor,  and  in  consequence 
different  minds  may  reasonably  arrive  at  different  conclusions,  the 
verdict  of  the  jury  is  invulnerable  so  far  as  the  weight  of  the  evi- 
dence is  concerned. 

2.  It  is  error  to  give  a  special  charge  to  the  Jury  which  assumes  as  an 

undisputed  fact  the  question  which  forms  the  very  crux  of  the  case. 

Bambach,  J. 

Heard  on  motion  for  a  new  trial. 

The  verdict  in  this  case  has  been  vigorously  denounced  as  an 
assault  upon  plaintiff's  rights. 

The  case  has  had  a  checkered  career.  It  has  been  four  times 
tried  in  this  court,  resulting  in  two  disagreements,  a  verdict  for 
the  plaintiff  for  approximately  $10,000,  and  the  present  verdict 
for  the  defendant. 

The  judgment  rendered  upon  the  verdict  for  the  plaintiff 
was  reversed  by  the  circuit  court,  upon  grounds  other  than 
the  weight  of  the  evidence. 

This  history  of  the  case  should  seem  to  indicate,  either  that 
the  case  is  close  upon  the  facts,  or  that  it  is,  beset  by  some 
exceptional  diflSculty. 
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The  act  cha»rged  against  the  defendant  is,  that  its  motorman 
drove  a  large  box  freight  car,  propelled  by  electric  current,  up- 
on and  against  a  one  horse  cart  in  which  the  plaintiff  was  seated, 
wfith  force  and  violence  and  without  giving  him  time  and 
opportunity  to  avoid  a  collision.  The  negligence  charged  is  of 
a  positive  character,  namely,  it  is  said  to  have  been  wrongful 
and  willful.  The  freight  car  is  said  to  have  been  run  against 
the  cart  with  great  force,  without  giving  the  driver  time  and 
opportunity  to  clear  the  track  on  which  the  freight  car  was  being 
operated;  that  the  motorman  saw,  and  could  by  the  exercise 
of  ordinary  care,  have  seen  when  the  freight  car  was  seventy- 
five  feet  from  the  horse  and  cart,  that  the  horse  was  frightened 
by  the  approach  of  the  car  and  the  noise  it  was  making  and 
was  backing  towards  and  on  to  the  street  car  track,  and  was 
beyond  the  control  of  the  driver,  and  about  to  back  the  eart  on 
which  plaintiff  was  seated  in  front  of  the  freight  car;  and  that 
the  defendant  well  knowing,  and  having  the  means  of  knowing, 
etc.,  that  the  freight  car  would  run  against  and  collide  with  the 
horse  and  cart,  unless  checked  and  slowed  down,  and  having 
sufficient  time,  opportunity  and  means  to  stop  the  car,  wrong- 
fully and  negligently  ran  and  drove  the  car  on  and  against  the 
cart  with  great  force,  etc.,  without  allowing  the  plaintiff  time 
and  opportunity  to  escape  and  prevent  the  collision;  whereby 
he  was  thrown  from  the  cart  near  the  left  front  wheel  of  the 
car  and  had  his  arm  crushed,  necessitating  its  amputation. 

The  answer  is  a  general  denial  of  the  facts  stated  as  the  cause 
of  action;  and  charges  further,  that  the  injury  complained  of 
is  the  result  of  the  negligence  of  the  plaintiff  and  of  persons 
other  than  the  defendant. 

A  reply  denies  the  allegation  last  aforesaid. 

The  plaintiff  testified  that  for  some  thirty-five  or  forty  feet 
the  cart,  in  which  he  and  a  boy  were  at  the  time  seated,  was 
being  backed  by  the  horse,  who  had  taken  fright  at  the  approach- 
ing freight  car,  up  the  track  away  from  the  car  with  one  wheel 
on  the  inside  of  the  rail,  and  that  the  motorman  could  easily 
have  seen  his  predicament,  but  notwithstanding  he  did  not  stop 
the  car,  but  ran  it  against  the  cart,  and  thus  caused  the  injury. 

The  cart  was  in  charge  of  James  Dennison,  who  invited  the 
plaintiff  to   a   ride.     Dennison  knew  that  the   horse   was  '*» 
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backer,"  but  there  was  no  evidence  of  a  direct  nature  that 
the  plaintiff  knew  of  this  vice  of  the  horse,  but  the  evidence  did 
show  that  he  was  an  experienced  teamster. 

The  motorman  testified  that  he  did  not  know  of  the  perilous 
situation  of  the  plaintiff,  and  had  no  intimation  that  he  was  in 
any  danger,  until  he  saw  his  head  near  the  window  of  the  vesti- 
bule. The  vestibule  was  not  provided  with  lights  to  the  sides 
so  as  to  permit  of  a  lateral  view  by  the  motorman,  but  this  fact 
is  not  relied  on  as  a  cause  contributing  to  the  injury,  and  need 
not,  therefore,  be  considered. 

There  were  some  eight  witnesses  who  gave  their  account  of 
the  transaction.  The  testimony  conflicts  as  is  usual  in  such 
cases,  where  excitement,  haste,  confusion  and  tragedy  confuse 
the  powers  of  perception  and  impair  the  memory.  There  was 
no  reason  to  believe  that  any  witness  had  willfully  falsified. 
There  is  no  evidence  of  physical  conditions  which  would  point 
with  greater  certainity  to  the  true  situation  and  sequence  of 
events.  The  imprint  of  the  cart  wheel  on  the  freight  car  is 
not  of  that  character. 

Whether  the  accident  resulted  from  the  sudden  turning  and 
backing  of  the  horse  at  the  moment  of  time  when  the  freight 
car,  moving  at  the  rate  of  about  three  and  one-half  miles  an 
hour,  passed  the  cart,  so  that  the  collision  could  not  reasonably 
have  been  foreseen;  or,  whether.,  by  the  exercise  of  reasonable 
and  ordinary  care,  the  motorman  might  have  stopped  the  car 
after  seeing  the  perilous  situation  of  the  plaintiff  or  after  he 
should  have  seen  it  by  the  exercise  of  such  care  he  could  have 
averted  the  injury,  may  well  be  said  to  be  within  the  realm  of 
probability,  from  the  evidence,  if  determined  either  way. 

Therefore,  different  minds  believing  the  one  theory  of  the  evi- 
dence, or  the  other,  may  well  arrive  at  different  conclusions. 
And  this  accounts  for  the   disagreements  and  the   conflicting 

verdicts. 

In  such  case,  the  rule  of  the  law  is  well  understood  and  of 
constant  application,  which  forbids  the  court  from  interfering 
with  the  vCTdict,  where  it  is  not  clearly  against  the  evidence. 
McOatrick  v.  Wason,  4  0.  S.,  566. 

Guided  by  this  rule  the  verdict,  upon  this  ground,  is  invul- 
nerable. 
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The  special  charge  No.  10  asked  by  defendant  and  given,  said 
to  the  jury  that  it  is  not  negligence  if  the  motorman  failed  to 
stop  or  slacken  the  speed  of  the  car,  running  at  an  ordinary 
speed,  upon  seeing  the  cart  and  horse  standing  at  the  side  of 
the  track,  the  horse  being  uneasy  and  showing  signs  of  fright, 
if  a  full  grown  man  was  sitting  in  the  cart,  and  another  full 
grown  person  was  standing  in  the  street  holding  the  horse  by 
the  head,  and  had  full  control  of  it,  until  the  horse  suddenly 
backed  on  the  track  in  front  of  the  approaching  car. 

The  special  charges  asked  by  the  defendant  were  not  discussed. 
It  seemed  that  no  serious  fault  was  found  with  them  by  oppos- 
ing counsel,  though  my  recollection  is  that  they  excepted  to 
the  giving  of  the  specials  and  counsel  for  defendant  excepted 
to  the  ruling  upon  those  which  were  refused. 

A  review  of  this  special  charge  satisfies  me  that  it  was  error 
to  give  it. 

It  was  for  the  jury  to  say  whether  the  evidence  proved  that 
the  horse  backed  the  cart  along  the  track  in  front  of  the  car 
and  partly  upon  the  track,  where  he  could  and  should  have 
been  seen  by  the  motorman,  as  plaintiff  claimed,  or  whether  the 
horse  suddenly  backed  on  the  track  in  front  of  the  approach- 
ing car  as  claimed  by  the  defendant. 

The  evidence  on  this  point  was  in  conflict,  and  in  this  dilemma 
the  court  says  it  is  not  negligence  in  one  aspect  of  the  case  when 
two  full  grown  persons  had  the  horse  under  control  until  he 
suddenly  backed  on  the  track  in  front  of  the  car.  The  very  crux 
of  the  case  was  assumed.  The  charge  was  not  qualified,  if  they 
should  find  the  facts  to  be  thus  proven. 

The  charge  assumes  the  fact  to  be  as  the  defendant  claimed  it 
to  be,  and  the  jury  so  found.  What  would  have  been  the  ver- 
dict if  this  charge  had  not  been  given  no  one  can  say.  Where 
an  erroneous  charge  is  given,  it  will  be  presumed  that  the  jury 
was  thereby  influenced  to  the  prejudice  of  the  party  against 
whom  the  error  was  committed.    Larve  v.  Lehenan,  15  0.  S.,  179. 

It  is  highly  desirable  that  this  case  should  be  ended;  but  in 
face  of  the  presumption  of  prejudice  accruing  to  the  defeated 
party  by  an  erroneous  charge,  the  motion  for  a  new  trial  Is 
granted. 
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APPLICATION  OF  THE  AUTOMATIC  COUPLER  ACTS. 

Common  Pleas  Court  of  Hamilton  County. 

The  State  op  Ohio  v.  The  Pittsburg,  Cincinnati,  Chicago 

&  St.  Louis  RahjWay  Co. 

Decided,  January  6,  1911. 

Automatic  Couplers — State  and  Federal  Acts  Not  in  Conflict — Not  Ren- 
dered Unconstitutional  by  Reason  of  the  Fact  that  an  Interstcde  Car 
Might  he  Penalized  Under  Both  Laws — Failure  to  Equip  With 
Automatic  Couplers  and  Failure  to  Keep  Such  Couplers  in  Repair — 
Sections  8950  and  8963,  General  Code. 

The  state  automatic  coupler  act,  requiring  that  all  railway  cars  and 
locomotives  engaged  in  Intrastate  traffic  be  equipped  with  automatic 
couplers,  is  not  rendered  invalid  by  reason  of  a  similar  provision  in 
the  federal  statutes  covering  cars  engaged  in  interstate  traffic,  nor 
by  the  further  fact  that  another  state  law  provides  a  further  pen- 
alty for  permitting  a  coupler  on  a  car  thus  equipped  to  remain  out 
of  repair. 

Stanley    W.    Merrell,    Assistant    Prosecuting    Attorney,    for 
plaintiff. 
Maxwell  &  Ramsey,  contra. 

Dickson,  J. 

Opinion  on  demurrer  of  the  plaintiff  to  the  answer  of  defendant. 

Plaintiff  in  eleven  separate  causes  of  action  says  that  the 
defendant  owes  it  the  sum  of  $1,100  by  reason  of  the  violation 
by  it  of  certain  acts  of  the  Ohio  Legislature  in  regard  to  couplers 
on  cars — railroad  vehicles.  The  defendant  for  its  defense  says 
**that  immediately  prior  to  the  times  mentioned  in  the  petition 
all  of  the  cars  described  in  the  petition  were  properly  equipped 
with  couplers  of  the  character  required  by  the  statutes  of  this 
state. ' '  To  this  defense  the  state  demurs  on  the  ground  *  *  that  the 
same  does  not  set  forth  facts  sufficient  in  law  to  constitute  a 
defense  to  this  action. ' ' 

A  decision  of  the  questions  thus  raised  requires  the  court  to 
pass  upon  the  issues  raised  both  by  the  plaintiff  and  the  defend- 
ant, and  involves  a  consideration  of  the  following  acts  passed  by 
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the  state  government  and  the  federal  government  to  promote  the 
safety  of  employes  and  travelers  upon  railroads. 

Act  of  Congress,  approved  March  2d,  1893,  and  amended  April 
1st,  1896,  United  States  Statutes,  Vol.  27,  page  531,  Sections  2 
and  6: 

Sec.  2  *'That  on  and  after  the  first  day  of  January,  1898, 
it  shall  be  unlawful  for  any  such  common  carrier  to  haul,  or  to 
permit  to  be  hauled  or  used  on  its  line,  any  car  used  in  moving 
interstate  traffic,  not  equipped  with  couplers  coupling  automati- 
cally by  impact,  and  which  can  be  uncoupled  without  the  necessity 
of  men  going  between  the  ends  of  the  cars." 

Section  6  provides  a  penalty  of  $100  for  each  and  every  such 
violation  and  the  manner  of  its  enforcement — the  same  system  as 
the  Ohio  law. 

Act  of  the  Legislature  of  the  state  of  Ohio,  passed  March  19th, 
1906,  98  0.  L.,  p.  76 : 

Sec.  2.  * '  That  it  shall  be  unlawful  for  any  such  common  carrier 
to  haul,  or  permit  to  be  hauled  or  used  on  its  line,  any  locomotive, 
car,  tender,  or  similar  vehicle  used  in  moving  state  traffic,  not 
equipped  with  couplers  coupling  automatically  by  impact,  and 
which  can  be  uncoupled  without  the  necessity  of  men  going  be- 
tween the  ends  of  the  cars. ' ' 

Section  6  of  the  same  act  provides  a  penalty  of  $100  for  each 
and  every  violation  to  be  recovered  by  suit  against  the  offender — 
the  same  system  as  in  the  federal  law. 

Act  of  May  12th,  1902,  Section  3565-23^,  Revised  Statutes : 

'*It  shall  be  the  duty  of  the  inspector  to  inspect  the  couplers. 

*  •  *  He  shall  also  on  discovering  a  defective  coupler  •  •  • 
immediately  report  the  same  to  the  superintendent  of  the  road 

•  *     *     and  to  the  agent  thereof.     *     *     •" 

Section  3565-23/: 

*  *  Any  road  whose  superintendent  or  station  agent  shall  receive 
such  notice  •  •  •  shall  cause  the  same  to  be  immediately 
repaired.     *     *     *'* 

Section  3565-23fe : 

'*  Any  railroad  which  fails  to  comply  with  any  of  the  provisions 
of  this  act  shall  forfeit  and  pay  to  the  state  of  Ohio,  the  sum 
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of  twenty-five  ($25.00)  dollars  for  each  day  such  defective  coup- 
ler    *     *     *     is  kept  in  use  contrary  to  the  provisions  hereof.'' 

These  acts — ^statutes — concern  railroad  companies.  Railroad 
companies  are  corporations.  All  corporations  owe  their  origin 
and  existence  to  legislative  enactments.  The  expression  of  a 
legislative  body  in  the  form  of  an  act,  whether  federal  or  state, 
is  the  will  of  the  people — the  will  of  the  majority.  The  will  of 
the  people  as  expressed  in  such  acts  is  supreme,  limited  only  by 
the  constitutions,  federal  and  state — constitutions  also  created  by 
the  will  of  the  people  but  in  their  sober  moments,  for  the  pro- 
tection of  the  minority.  Constitutional  rights  and  duties  there- 
under are  interpreted  by  the  rules  of  law  under  the  guidance 
of  the  courts — rules  of  law  created  by  legislative  enactments  and 
by  the  common  law  of  the  land.  All  such  rules  are  the  technique 
of  the  science  of  the  law— technicalities  created  for  the  sole 
purpose  of  ascertaining  in  a  court  the  truth  and  doing  justice. 

Corporations  thus  are  under  the  control  of  the  people.  To  con- 
trol is  the  power  to  start — ^to  guide — and  to  stop.  That  power 
which  thus  creates  can  thus  destroy. 

This  control  of  the  people,  by  constitutions,  by  acts  interpreted 
by  the  courts  and  enforced  by  the  executive,  knows  no  senti- 
ment, is  not  controlled  by  public  opinion,  does  not  decide  by 
the  needs  of  the  times,  does  not  keep  abreast  of  the  times,  but 
follows  well  known  paths  of  safety — precedent. 

The  technique  of  the  law  ends  in  sober  judgment — ^justice — is 
rather  philosophy  teaching  by  example  than  by  public  demand. 

Among  the  rights  of  man  vested  by  both  constitutions  in  the 
legislative  departments  of  government  is  the  right  of  self-defense 
— the  right  to  protect  health,  morals,  life  and  liberty.  The  pro- 
tection of  these  rights  is  by  the  Constitution  relegated  to  the 
police  power  of  the  government — the  legislative  departments — 
again  the  will  of  the  people.  In  such  rights  as  these  the  public 
will  has  its  broadest  scope.  The  duty  of  the  public  will  here  is 
to  use  reasonable  care,  taking  into  consideration  the  times,  the 
places  and  the  persons,  with  a  purpose  to  accomplish  the  greatest 
good  for  all,  with  the  least  possible  necessary  injury  to  the 
individual. 
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Congress  and  Legislature  of  Ohio  under  this  police  power  have 
each  passed  laws  to  promote  the  safety  of  employes  and  travelers 
upon  railroads — Congress  as  to  cars  engaged  in  interstate  com- 
merce, everywhere  in  the  United  States — the  Legislature  of  Ohio 
as  to  cars  engaged  in  intrastate  commerce  in  Ohio.  Thus  all  rail- 
road vehicles  in  Ohio  must  have  automatic  couplers.  The  two 
laws  are  practically  the  same. 

Each  law  avoids  ** state  rights."  Where  state  and  federal  laws 
conflict  the  federal  are  supreme.  Those  laws  as  to  automatic 
couplers  concern  a  subject-matter,  public  health,  within  the  con- 
trol of  each  and  do  not  conflict.    The  Ohio  law  is  constitutional. 

Reasonable  laws  as  to  automatic  couplers  would  not  conflict 
even  if  the  Ohio  law  had  been  made  to  cover  all  railroad  vehicles 
when  in  Ohio  whether  interstate  or  intrastate. 

A  train  may  be  composed  of  cars  of  both  classes.  Such  a  train 
— every  vehicle  in  it — when  in  Ohio,  should  be  controlled  by  the 
laws  of  Ohio  as  to  safety  of  crews  and  passengers.  It  seems  to 
the  court,  the  fact  that  an  interstate  car  when  in  Ohio  would  thus 
be  subject  to  two  penalties  of  $100  each,  one  state  and  the  other 
federal,  would  not  militate.  Such  law  would  not  conflict  with 
the  federal  law  and  would  not  be  unconstitutional. 

We  live  under  a  dual  form  of  government — state  and  national 
— subject  to  and  protected  by  two  controling  powers,  each  in  its 
sphere  supreme — together  making  one  whole. 

Corporate  existence  is  one  of  contract.  One  may  enter  into 
double  obligations — incur  two  liabilities  for  a  breach  of  a  single 
duty;  as  where  a  liability  for  damages  for  personal  injuries 
by  reason  of  negligence  arises,  one  incurs  a  liability  to  both  hus- 
band and  wife — father  and  son,  etc.  It  has  long  been  well  settled 
that  one  may  be  punished  for  the  same  offense  both  by  the  state 
and  the  municipality.  Also  it  has  long  been  settled  that  one 
may  be  punished  for  the  same  act,  both  by  the  federal  government 
and  the  state  government.  Again,  if  these  laws  as  to  automatic 
couplers  be  wise,  they  should  be  effective,  and  such  a  law  would 
not  seriously  at  any  time  interfere  with  interstate  commerce  and 
would  not  therefore  be  unreasonable. 

Each  railroad  company  has  its  rules — laws — its  technique — its 
technicalities — its  methods  of  procedure  and  remedies.  The  opera- 
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tion  of  a  railroad  is  a  science.  A  disobedience  of  one  of  its 
rules  may  result  in  destruction  of  life  and  property.  A  disobedi- 
ence of  one  of  the  rules  of  law  may  result  in  the  destruction 
of  government — civilization. 

If  a  car  by  reason  of  a  defect  become  dangerous,  it  is  quickly 
removed.  Interstate  commerce  is  delayed.  Is  not  danger  to 
life  and  limb  as  important  as  danger  to  property?  In  the  en- 
forcement of  these  coupler  and  similar  acts,  the  common  law  rule 
of  reasonable  care  does  not  exist. 

Defective  equipment  of  trains  in  the  manner  pointed  out  by 
the  will  of  the  people  must  be  strictly  enforced.  The  only  ex- 
cuses for  non-compliance  with  such  laws  are  the  act  of  God  and 
the  public  enemy. 

The  one  hundred  dollar  acts,  federal  and  state,  do  not  require 
railroad  vehicles  to  be  equipped  with  couplers  which  may  work, 
but  they  must  be  equipped  "with  couplers  coupling  automati- 
cally by  impact  and  which  can  be  uncoupled  without  the  necessity 
of  men  going  between  the  ends  of  the  cars."  The  coupler  thus 
required  is  one  which  does  work.  A  coupler  which  does  not 
work  is  no  coupler  at  all.  The  duty  of  the  railroad  company  is 
clear  and  its  breach  of  such  a  duty  renders  it  liable  under  the 
one  hundred  dollar  act.  The  gist  of  this  law — the  one  hundred 
dollar  act — is  the  coupler  must  be  one  which  works. 

The  act  of  May  12th,  1902,  and  of  which  there  is  no  counter- 
part in  the  federal  laws,  contemplates  that  these  couplers  may 
get  out  of  repair — ^may  thus  be  liable  under  the  one  hundred 
dollar  act,  and  may  be  then  permitted  by  the  company  to  remain 
out  of  repair  and  thus  defeat  the  very  purpose  and  the  spirit  of 
the  law — promotion  of  the  safety  of  employes  and  travelers  on 
railroads. 

The  violations  of  the  provisions  of  the  act  of  May  12th,  1902, 
incur  penalties  of  twenty-five  dollars  per  day.  This  act  requires 
notice  to  the  railroad.  Continued  disobedience  after  twenty-four 
hours  time  in  which  to  repair  brings  a  penalty  of  $25  per  day  for 
each  day  such  coupler  is  kept  in  use.  The  gist  of  this  act  is  the 
keeping  in  use  of  a  defective  coupler  after  notice  and  time  given 
to  repair.  These  two  acts,  or  two  sections  of  the  same  act,  pro- 
vide against  two  separate  and  distinct  offenses — each  in  the  pur- 
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view  of  the  statutes  a  grievous  offense.  These  laws  and  the 
punishment  thereunder  are  not  unreasonable  and  therefore  are 
valid. 

We  hold  that  the  one  hundred  dollar  acts — laws  of  state  and 
Congress — do  not  conflict,  and  the  Ohio  law  is  valid  and  supreme 
in  Ohio.    Both  laws  require  couplers  which  work. 

The  fact  that  the  law  of  Ohio  goes  further  and  regulates  as 
to  the  repairs  of  these  same  couplers  does  not  militate  againftt 
this  holding.  The  force  and  effect  of  the  twenty-five  dollar  act 
does  not  change  the  one  hundred  dollar  act  and  make  it  mean 
that  an  automatic  coupler  once  such  always  remains  such.  Every 
law  and  every  part  of  a  law  must  be  given  its  full  force  and 
effect.  This  rule  is  supreme  unless  the  intention  be  clearly  other- 
wise. Expressio  U7iius  exclusio  alterius  does  not  apply.  Neither 
is  one  of  a  class.    Each  is  a  separate  offense. 

The  twenty-five  dollar  penalty  can  not  become  due  until  the 
one  hundred  dollar  penalty  has  become  due.  The  twenty-five  dol- 
lar penalty  in  no  way  interferes  with  the  one  hundred  dollar 
penalty,  any  more  than  the  twenty-five  dollar  penalty  for  the 
second  and  each  succeeding  day  interfere  with  the  first  twenty- 
five  dollar  penalty. 

The  twenty-five  dollar  penalty  is  neither  a  limitation  of  nor 
a  definition  of  nor  a  restriction  upon  the  one  hundred  dollar 
penalty,  but  is  an  addition  to  it — a  new  offense.     It  is  an  also. 

The  demurrer  to  the  answer  will  be  sustained. 

The  demurrer  having  been  sustained,  the  motion  to  strike  out 
the  amendment  to  the  answer  will  be  overruled. 
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PLEADING  A  PREVIOUS  CONSPIRACY  AS  MATTEK 

OF  INDICTMENT. 

Common  Pleas  Court  of  Franklin  County. 
Gould  et  al  v.  The  Chespeake  &  Ohio  Railway  Co.  et  al. 

Decided,  December  24,  1910. 

Pleading  in  Actions  Alleging  Conspiracy — Motion  to  Strike  Out— -Matter 
of  Inducement. 

In  a  petition  alleging  a  conspiracy  by  certain  railway  companies  which 
will  work  to  the  disadvantage  and  impoverishment  of  another  com- 
pany, allegations  of  a  previous  conspiracy  are  proper  as  matter  of 
inducement,  where  the  previous  conspiracy  was  frustrated  by  quo 
warranto  proceedings,  and  the  defendants  to  the  present  action 
were  defendants  to  that  action,  and  there  is  an  allegation  that  by 
their  present  combination  they  are  seeking  to  accomplish  practically 
the  same  purpose  as  by  the  combination  which  was  dissolved. 

Ellis  &  Ellis,  for  plaintiflF. 
Doyle  &  Lewis,  contra. 

Rogers^  J. 

Heard  on  motion  to  amend  petition. 

The  ease  is  heard  on  a  motion  by  the  Lake  Shore  &  Michigan 
Southern  Railway  Company  to  strike  out  certain  designated 
matter  from  the  amended  petition.  A  motion  was  made  by  the 
same  defendant  to  strike  out  of  the  original  petition,  which 
motion  was  in  part  sustained,  the  court  setting  forth  in  the 
opinion  the  objections  found  to  the  several  portions  ordered 
stricken. out.  On  a  careful  examination  of  the  amended  petition 
with  reference  to  the  portions  thereof  now  sought  to  be  stricken 
out,  I  am  of  opinion  that  the  objections  to  the  original  petition 
have  been  sufficiently  met  by  the  amended  pleading,  and  I  will 
accordingly  overrule  the  motion. 

The  most  serious  matter  was  the  recital  in  paragraph  ''ninth'' 
of  the  pleading  with  regard  to  the  qno  warranto  suit.  But  upon 
reflection  I  concluded  to  allow  this  paragraph  to  remain. 

It  appears  that  the  alleged  acts  of  the  so-called  "Trunk  Line 
Syndicate,"  of  which  the  moving  defendant  was  a  member,  by 
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such  syndicate  having  virtual  control  of  the  Hocking  Valley 
company,  the  Toledo  company,  and  the  Kanawha  company,  neces- 
sitated the  state  to  intervene  by  proceedings  in  quo  warranto,  and 
break  up  the  alleged  illegal  combination  thus  formed  of  the 
three  roads,  which  were  virtually  under  the  dominion  of  the 
syndicate;  and  it  is  now  claimed  that  the  two  defendants,  for- 
merly members  of  such  syndicate,  are  continuing  to  carry  out 
in  a  somewhat  different  form,  after  the  circuit  court  decree, 
which  frustrated  the  original  purpose  and  object  of  said  syndi- 
cate, the  original  combination.  However,  instead  of  the  five 
members  controlling  the  three  roads  to  the  enrichment  of  them- 
selves and  the  impoverishment  of  the  Kanawha  company  and 
its  stockholders,  the  two  defendant  companies,  namely,  the  Chesa- 
peake &  Ohio  Railway  Company  and  the  Lake  Shore  &  Michigan 
Southern  Railway  Company,  from  and  after  such  decree,  com- 
bined to  effect  virtually  the  same  object.  I  am  of  opinion  that 
the  allegations  as  to  the  conspiracy  of  the  five  roads,  which 
conspiracy  was  frustrated  by  the  quo  warranto  proceeding,  result- 
ing in  the  circuit  court  decree,  are  matters  of  inducement  to  the 
alleged  subsequent  combination  of  the  two  roads,  practically  to 
accomplish  the  same  end  as  designed  by  the  original  *^  Trunk 
Line  Syndicate,'*  and  I  will  not  disturb  the  pleading. 

The  motion  to  strike  out  is  accordingly  overruled.    Exceptions. 
Leave  to  plead  within  the  rule. 


ACTION  FOR  LOSS  OF  CLOTHING  FROM  A  PULLMAN  CAR. 

Common  Pleas  Court  of  Licking  County. 

Mellville  Gillett  v.  The  Pullman  Company. 
Decided,-  January  Term,  1910. 

Attachment — Wrongfully  Issued  Where  the  Petition ,  Sounds  in  Tort — 
Pleading— Section  11819. 

In  an  attachment  against  the  Pullman  Company  for  damages  on  ac- 
count of  the  theft  of  clothing  from  a  berth  occupied  by  the  plaint- 
iff, which  theft  is  alleged  to  have  occurred  through  the  negligence 
of  the  porter  employed  on  said  car,  the  petition  sounds  in  tort 
and  not  on  contract,  and  attachment  will  not  lie. 
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F,  M,  Black,  for  plaintiff. 

Squire,  Sanders  &  Dempsey  and  Durban  &  King,  contra. 

Seward,  J. 

.This  is  a  suit  in  attachment  brought  by  Gillett,  against  tlie 
Pullman  Company  to  recover  for  a  loss  that  he  alleges  he  sus- 
tained by  reason  of  some  of  his  clothing  being  taken  from  a 
car  on  which  he  was  passenger,  between  Buffalo  and  Columbus. 
A  motion  is  made  to  dissolve  the  attachment  which  was  issued 
upon  this  petition,  and  the  court  is  called  upon  to  determine 
whether  the  attachment  should  be  sustained  or  dissolved. 

An  attachment  was  issued  under  the  section  of  the  statute 
providing  that  attachments  shall  not  issue  except  where  the 
obligation  arises  upon  a  contract,  judgment  or  decree;  and  it 
is  claimed  that  this  petition  sounds  in  tort.  If  it  sounds  in  tort, 
and  is  for  damages  growing  out  of  a  tort,  then  this  attachment 
was  wrongfully  issued,  and  should  be  dissolved.  If  it  is  a  peti- 
tion sounding  upon  contract,  and  seeks  to  recover  damages  for 
a  violation  of  a  contract,  then  the  attachment  and  the  motion 
ought  not  to  be  sustained.  The  sole  question  is  whether  this 
petition  sounds  in  tort  or  upon  contract.     The  petition  says : 

**The  plaintiff  for  cause  of  action  against  the  said  defend- 
ant says  that  the  defendant  is  a  corporation  organized  under 
the  laws  of  Illinois  and  is  engaged  in  the  business  of  build- 
ing and  operating  sleeping  cars  over  the  various  railroads  of 
the  United  States;  and  in  so  operating  said  sleeping  cars  said 
company  provides  a  conductor  and  a  porter  for  each  sleeping 
car ;  that  it  is  the  duty  of  said  porter  to  make  up  the  berths  in 
the  various  sections  in  said  sleeping  car,  to  keep  said  car  in 
order  and  to  look  after  and  protect  property  of  the  Pullman 
Company  and  the  property  of  the  patrons  of  said  company,  who 
are  occupying  the  sections  and  berths  of  said  cars. 

**  Plaintiff  further  says  that  on  the  evening  of  the  17th  day 
of  November,  1909,  he  purchased  a  ticket  from  the  agent  of  the 
Pullman  Company  entitling  him  to  the  lower  berth  of  car  No. 
57  on  train  No.  9,  scheduled  to  leave  Buffalo  at  11:15  in  the 
night  time. 

**  Plaintiff  further  says  that  about  the  time  scheduled  for  said 
train  to  depart,  he  entered  said  car,  and  shortly  thereafter  en- 
tered the  berth  which  he  had  purchased  for  the  night;  that 
during  the  night  season  there  w^as  removed  from  his  berth  cloth- 
ing, consisting  of  an  overcoat  and  another  coat;   that  the  same 
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were  stolen  and  that  a  loss  was  occasioned  and  theft  made  pos- 
sible by  reason  of  the  carelessness  and  negligence  of  the  agents 
of  the  said  defendant,  the  Pullman  Company. 

**That  said  porter  during  the  run  of  said  car  and  before  it 
arrived  at  the  destination  of  the  plaintiff,  to-wit,  Columbus,  Ohio, 
to  which  point  the  ticket  plaintiff  purchased  entitled  him  to  ride 
in  the  car  of  defendant,  was  guilty  of  negligence  in  leaving 
said  car  while  it  was  not  in  motion  and  was  standing  at  the 
station  open  so  that  persons  other  than  those  holding  berths 
had  free  access  to  said  car. 

**That  by  virtue  of  the  foregoing  plaintiff  has  been  damaged 
in  the  sum  of  one  hundred  and  thirty-two  and  50-100  dollars. 
Wherefore  plaintiff  asks  judgment  against  the  said  defendant 
for  $132.50  with  interest." 

The  court  is  forced  to  the  conclusion  that  this  petition  is  a 
petition  sounding  in  tort,  and  not  upon  contract. 

There  is  no  allegation  here  that  the  Pullman  Company  con- 
tracted to  carry  Mellville  Gillett  from  Buffalo  to  Columbus;  but 
there  is  an  allegation  that  a  tort  was  committed,  and  he  seeks 
to  recover  damages  for  that  tort,  the  damages  being  placed  at 
the  value  of  the  clothing  lost  by  him. 

And  so  there  is  nothing  for  the  court  to  do  but  to  sustain  this 
motion.     Exceptions  are  noted. 


FINDINGS  OF  FACT  AND  OF  LAW. 

Court  of  Insolvency  of  Hamilton  County. 

Louisville   &    Nashville   Railroad   Co.  v.    City   op 

Cincinnati  et  al. 

Decided,  January  21,  1911. 

Consideration — Preliminary  Hearing  in  the  Court  of  Insolvency — Find- 
ings  of  Law  and  of  Fa^t — Section  11470, 

Inasmuch  as  the  provision  of  Section  11470,  with  reference  to  find- 
ings when  the  court  tries  the  case,  is  limited  to  the  court  of  com- 
mon pleas,  a  separate  finding  of  facts  and  law  can  not  he  asked  as 
a  matter  of  right  in  connection  with  a  preliminary  hearing  in  n 
condemnation  proceeding  in  the  Court  of  Insolvency. 

Kinkead  &  Rodgers,  for  the  motion. 

Edward  M.  Ballard,  Letvis  M.  Hosea,  Albert  Bettinger  and 
Walter  Schmitt,  contra. 
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Warner,  J. 

Heard  on  motion  of  plaintiflF  for  a  separate  finding  of  facts 
and  law  under  Section  11470,  General  Code. 

It  is  apparent  that  Section  11470,  General  Code,  does  not  by 
force  of  its  own  provisions  extend  to  actions  or  proceedings 
other  than  those  found  in  title  and  containing  the  procedure  in 
the  courts  of  common  pleas. 

If  said  section  applies  to  the  preliminary  hearing  herein, 
it  is  only  so  by  force  of  the  provisions  of  Section  11212,  Gen- 
eral Code,  which  is  as  follows: 

**  Section  11212.  The  provisions  of  law^  governing  civil  pro- 
ceedings in  the  court  of  common  pleas,  so  far  as  applicable, 
shall  govern  like  proceedings  in  the  probate  court  when  there 
is  no  provision  on  the  subject  in  this  title." 

The  limitation  in  this  section  to  **like  proceedings'*  must  refer 
to  the  character,  as  well  as  the  form  of  the  proceedings  to  which 
reference  is  made.     People  v.  Jackson,  8  Mich.,  110,  112. 

If  the  substance  or  character  of  the  preliminary  proceeding 
in  this  court  is  like  that  of  any  proceeding  under  the  code  of 
procedure  it  would  be  sufficient. 

The  circuit  court  of  this  county  in  Kittredge  v.  Miller,  etc,  12 
C.  C,  128,  133,  held  that  an  application  in  the  probate  court 
by  an  attorney  for  an  allowance  of  fees  for  services  in  an  as- 
signed estate,  which  was  contested,  was  a  proper  case  for  a 
separate  finding  of  facts  and  law.  This  case  was  in  character 
and  substance  an  action  to  recover  for  services  rendered. 

I  think  therefore  that  the  provisions  of  said  Section  11212 
extend  beyond  those  cases  in  which  the  probate  court  and  com- 
mon pleas  court  have  concurrent  jurisdiction. 

The  question  upon  this  motion  is  therefore  reduced  to  this: 
Was  the  preliminary  hearing  herein  in  character,  substance,  or 
form  *'like**  any  *' civil  proceeding*'  in  the  court  of  common 
pleas  under  title  4  of  the  General  Code.  I  think  not.  The  at- 
tention of  the  court  has  not  been  called  to  any  **  civil  proceed- 
ing" under  that  title  or  otherwise,  in  character,  substance,  or 
form,  like  this  hearing,  nor  does  the  court  know  of  any.  Atten- 
tion hKs  been  called  to  the  fact  that  the  court  of  common  plea^ 
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has  jurisdiction  of  appropriation  proceedings  by  municipal  cor- 
porations, but  in  such  cases  there  is  no  provision  of  law  for  a 
preliminary  hearing  such  as  is  required  in  this  proceeding.  Tlie 
plaintiff  therefore  is  not  entitled  to  a  separate  finding  of  facts 
and  law  as  a  matter  of  right. 

« 

Motion  denied. 


CAUSES  or  ACTION  CREATED  UNDER  THE  VALENTINE 

ANTI-TRUST  LAW. 

Common  Pleas  Court  of  Hardin  County. 

Corn  Products  Refining  Company  v.  The  Roser 

RuNKLE  Company. 

Decided,  April  Term,  1910. 

Pleading — What  a  Good  Answer  MtLst  Set  Forth — Not  a  Defense  to  an 
Action  on  an  Account  to  Allege  thait  the  Goods  Were  Sold  by  an 
Unlawful  Trust — Nature  of  the  Action  Created  Under  the  Valen- 
tine Anti-trust  Law — Offer  of  a  Share  in  Profits  Not  Against  Pub- 
lic Policy. 

1.  A  good  answer  must  set  forth  facts  constituting  a  defense,  set-off,  or 

counter-claim. 

2.  In  an  action  to  recover  for  goods  sold,  it  is  no  defense  to  say  that 

the  plaintiff  is  an  unlawful  trust  and  combination  in  restraint  of 
trade. 

3.  The  cause  of  action  created  in  favor  of  one  ''injured  in  his  business 

or  property"  under  the  Valentine  anti-trust  law  does  not  arise 
upon  contract  and  is  not  a  counter-claim  or  set-off  in  an  action  to 
recover  for  goods  sold. 

4.  The  offer  of  a  premium  or  reward  to  a  customer  in  the  way  of  profit- 

sharing  in  one's  business  for  exclusive  patronage  during  a  given 
future  period  is  not  in  restraint  of  trade  or  against  public  policy. 

Smith  d:  Hoge,  for  plaintiff. 
Oeorge  E.  Crane,  contra. 

Duncan,  J. 

Heard  on  demurrer. 

This  suit  is  brought  to  recover  $416.50  as  the  balance  due 
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on  an  account  for  fif ty-mne  barrels  of  glucose  sold  and  delivered 
by  the  plaintiff  to  the  defendant  in  the  year  1908. 

The  first  defense  is  a  general  denial. 

For  a  second  defense  the  defendant  says  that  the  plaintiflF  is 
a  member  of  a  trust  and  combination  in  restraint  of  trade  and 
that  at  the  time  said  sale  was  made  said  combination  was  the 
sole  manufacturer  of  glucose  in  the  United  States,  and  that  for 
the  purpose  of  forestalling  and  preventing  competition  therein 
and  to  further  give  effect  to  their  unlawful  conspiracy  against 
trade,  the  plaintiff  and  other  members  offered  in  advance  to 
give  their  customers  respectively,  a  rebate  on  all  glucose  pur- 
chased by  them  in  the  year  1907,  to  be  determined  by  the  profits 
of  the  company  at  the  close  of  that  year,  provided  the  customer 
would  purchase  all  the  glucose  from  that  member  exclusively, 
required  for  use  in  its  establishment  during  said  year  1907  and 
the  year  1908,  which  the  defendant  accepted,  and  that  the  plaint- 
iff thereafter  raised  the  price  of  glucose  twenty  cents  per  hun- 
dred pounds  and  thereby  created  a  fund  for  the  purpose  of  and 
to  be  used  to  prevent  threatened  competition  in  the  building  of 
other  glucose  factories,  and  that  as  a  result  the  defendant  was 
compelled  to  buy  said  glucose  of  said  trust  and  to  pay  there- 
for twenty  cents  more  per  hundred  pounds  than  such  glucose 
was  reasonably  worth,  and  that  much  more  than  it  would  have 
had  to  pay  but  for  said  combination. 

The  defendant  further  says  that  during  said  year  1907,  it 
purchased  of  the  plaintiff  277,644  pounds  of  glucose  and  that 
under  and  pursuant  to  said  offer  and  acceptance  it  is  entitled 
to  fifteen  cents  per  hundred  pounds  thereof,  amounting  to  $416.- 
50,  as  its  share  of  plaintiff's  profits  for  said  year,  for  which  the 
defendant  prays  judgment  and  set  off  against  plaintiff's  claim. 

A  general  demurrer  is  filed  to  this  second  defense. 

This  demurrer  does  not  call  upon  the  court  to  decide  whether 
the  facts  set  forth  in  this  second  defense  of  the  answer  con- 
stitute a  cause  of  action,  but  whether  the  facts  there  alleged 
are  sufficient  in  law  to  defeat  the  plaintiff's  claim. 

The  civil  code  provides  that  **any  new  matter  constituting  a 
defense,  counter-claim  or  set-off"  may  be  set  forth  in  the  answer 
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(Section  5066-7,  Revised  Statutes).*  A  '* defense"  in  the  sense 
used  in  these  sections  means  that  which  may  be  offered  to  de- 
feat a  suit,  by  denying,  justifying  or  confessing  and  avoiding, 
the  cause  of  action.  It  goes  only  to  the  plaintiff's  right.  It 
is  not  a  claim  in  any  sense.  It  is  not  a  sword,  but  simply  a 
shield.  This,  as  distinguished  from  the  words  **  counter-claim " 
and  ** set-off,'*  used  in  the  same  connection.  A  counter-claim  as 
defined  by  the  code  is  **a  cause  of  action  existing  in  favor  of  a 
defendant,  and  against  a  plaintiff  •  •  *  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  out  of 
the  contract  or  transaction  set  forth  in  the  petition  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected  with  the  subject  of 
the  action.''    Section  5069,  Revised  Statutes. 

The  fact  that  the  plaintiff  was  a  member  of  a  trust  and 
combination  in  restraint  of  trade  is  not  a  defense  at  common 
law  nor  by  statute  to  an  action  for  goods  sold  by  it,  even  though 
the  price  of  those  goods  was  fixed  by  the  trust  agreement.  The 
plaintiff's  cause  of  action  is  in  no  sense  dependent  upon  or 
affected  by  the  alleged  trust  agreement.  That  agreement  the 
defendant  was  not  a  party  to  and  it  is  entirely  collateral  to  the 
transaction  sued  upon.  There  is  no  allegation  in  the  answer 
tending  to  show  that  the  sale  in  question  was  tainted  with  any 
illegality  or  was  contrary  to  public  policy,  and  the  court  is  not 
called  upon  to  give  effect  to  any  such  transaction.  If  the 
statute  made  void  all  sales  made  by  an  unlawful  trust,  or 
authorized  the  purchaser  of  goods  from  a  trust  to  plead  its  un- 
lawful character  as  a  defense,  a  different  question  would  be 
presented.  That  the  plaintiff  is  a  member  of  an  unlawful  trust, 
etc.,  is  no  defense  to  an  action  for  goods  sold  by  it  has  been 
decided  many  times.  Jackson  et  al  v.  Brick  Association,  53  0. 
S.,  303,  4,  5;  Kinner  et  al  v.  L.  S.  &  M.  S.  Ry.  Co,,  69  0.  S., 
339,  344-5;  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.,  540- 
545  (111.) ;  National  Distilling  Co.  v.  Cream  City  Importing 
Co.,  86  Wis.,  352  (56  N.  W.,  874) ;   Denny  &  Co.  v.  McNulta 

♦The  corresponding  sections  of  the  Revised  Statutes  to  the  General 
Code  are  as  fonows:  4427-1  to  4427-12  R.  S.,  6391  to  6390  G.  C; 
5066  R.  S.,  11314  G.  C;  5067  R.  S.,  11315  G.  C;  5069  R.  S.,  11317 
G.  C;   5071  R.  S.,  11319  G.  C. 
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et  al,  86  Fed.  Rep.,  825  (Ore.) ;  41  L.  R.  A.,  609;  Hadley  Dean 
Plate  Glass  Co,  v.  Highland  Glass  Co,,  143  Fed.  Rep.,  242  (Mo.). 

It  is  not  alleged  in  the  answer  that  the  defendant  purchased 
all  of  its  glucose  of  the  plaintiff  during  the  years  1907  and  1908, 
so  as  to  bring  itself  within  the  terms  of  the  proposition  as  one 
entitled  to  the  rebate  offered.  The  action  is  not  based  upon  any 
of  the  terms  of  the  alleged  contract  set  up  as  a  defense,  nor 
is  is  in  furtherance  of  or  connected  with  it  in  any  way.  The 
prices  were  not  fixed  by  or  with  reference  to  the  so-called  con- 
tract, nor  the  rebate,  and  the  only  way  the  defendant  could 
become  a  party  to  it  was  by  doing  something,  not  agreeing  to  do ; 
that  is  to  say,  by  purchasing  all  its  glucose  from  the  plaintiff 
during  the  years  1907  and  1908.  It  was  simply  the  offer  of  a 
premium  or  reward  in  the  way  of  profit  sharing  based  upon 
the  defendant's  exclusive  business  in  the  purchase  of  glucose 
during  those  years,  and  even  though  ** accepted,'*  it  did  not  bind 
or  pretend  to  bind  the  defendant  to  purchase  of  the  plaintiff 
a  single  pound  of  glucose,  ipuch  less  all  it  required  in  the  pro- 
secution of  its  business  during  said  period.  In  these  respects 
this  case  is  distinguished  from  the  case  of  Contintental  Wall 
Paper  Co.  v.  Lewis  Voight  &  Sons  Co.,  212  U.  S.,  227,  where 
for  the  plaintiff  to  recover  it  was  necessary  for  the  court  to 
give  effect  to  the  trust  agreement.  The  same  as  to  Mullen  v. 
Huffman,  Excr.,  174  U.  S.,  639.  Besides,  the  offer  was  legiti- 
mate. It  tended  to  protect  the  trade  afld  good- will  of  the  plaint- 
iff and  others  making  it,  leaving  the  customer  free  to  trade 
where  he  pleased.  If  there  was  an  unlawful  trust,  it  was  out- 
side and  beyond  and  independent  of  the  transaction  sued  on 
here.  This  so-called  contract  lacking  the  essential  elements  of 
a  trust  agreement,  can  not  be  set  up  as  a  counter-claim  in  this 
action. 

If,  then,  the  claim  urged  by  the  defendant  by  reason  of  the 
alleged  excess  of  price  charged  it  by  the  plaintiff  for  said  glucose 
is  not  a  set-off,  it  can  not  be  pleaded  as  an  answer  in  this  case. 
The  code  defines  a  set-off  as  '^a  cause  of  action  existing  in 
favor  of  a  defendant  and  against  a  plaintiff,  between  whom  a 
several  judgment  might  be  had  in  the  action,  and  arising  on 
contract  or  ascertained  by  the  decision  of  a  court,  and  can  only 
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be  pleaded  in  an  action  founded  on  contract'*  (5071,  Revised 
Statutes).  It  may  be  conceded  that  this  action  is  founded  on 
contract,  the  sale  of  the  glucose,  but  is  the  defendant's  cause  of 
action  founded  on  contract?  If  it  is  not,  it  can  not  be  pleaded 
as  a  set-off.  The  right  of  action  is  not  known  at  common  law. 
It  was  created  by  statute  (the  Valentine  anti-trust  law.  Sections 
4427-1  to  4427-12,  Revised  Statutes).  The  right  to  recover  de- 
pends upon  a  violation  of  that  statute.  The  recovery  is  not  one 
of  compensation  or  damages.  The  amount  is  twofold  the  dam- 
ages sustained  by  him  ** injured  in  his  business  or  property." 
This  being  so,  it  can  not  be  said  that  the  defendant's  cause  of 
action  is  ** founded  on  contract,"  but  rather  upon  the  statute 
for  the  collection  of  a  penalty,  the  amount  of  which  is  thus 
fixed.  The  statute  creates  the  right  of  action,  fixes  the  amount 
of  recovery  and  prescribes  the  remedy  by  suit  to  enforce  it. 
'* Set-off"  is  the  limit  of  the  defendant's  right  to  plead,  and  being 
statutory  and  unknown  to  the  common  law,  the  right  to  plead 
it  is  necessarily  limited  by  the  statute  itself,  as  already  indi- 
cated. Maxwell  Code  PL,  p.  546;  Pom.  Rem.  Rem'd'l  Rights, 
Section  765;  Phillips  Code  PI.,  Section  254.  The  action  should 
be  a  direct  one. 

Holding  these  views,  it  follows  that  the  demurrer  to  the  second 
defense  must  be  sustained.     Exceptions  noted. 
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REPRESENTATIONS  AS  TO  FIDEUTY  OF  AN  EMPLOYE. 

Common  Pleas  Court  of  Montgomery  County. 

LegleR;  Barlow  &  Company  v.  The  United  States  Fidelity 

&  Guaranty  Company. 

Decided,  January   13,   1911. 

Fiduciary  Bonds — Statements  'by  Employers  in  Their  Applications  in 
the  Nature  of  Warranties — Good  Faith  in  Declaring  Pr  vious  Fi- 
delity not  Available — Insurance  Vitiated  by  Breach  of  Warranty. 

Representations  by  an  employer  applying  for  a  bond  securing  him 
against  loss  though  larceny  or  embezzlement  of  a  bookkeeper,  that 
the  said  bookkeeper's  accounts  were  audited  on  a  certain  day  and 
were  found  correct  in  every  particular,  amount  to  a  warranty  as 
to  the  correctness  of  said  accounts,  and  in  a  subsequent  action 
upon  the  bond  a  plea  of  good  faith  in  making  such  representa- 
tions, with  the  explanation  that  prior  embezzlements  were  con- 
cealed by  said  bookkeeper  by  means  of  fraudulent  entries  and 
were  not  known  at  the  time  the  representations  as  to  his  fidelity 
were  made,  is  demurrable  where  the  bond  provides  that  "if  there 
is  any  statement  made  by  the  employer  that  is  false  the  bond  shall 
be  void." 

D,  B.  Van  Pelt,  for  plaintiflf. 
Rowe,  Matthews  &  James,  contra. 

Brown,  J. 

Decision  sustaining  demurrer  to  the  reply  to  the  first  defense. 

This  matter  has  been  pending  in  court  for  several  years  and 
was  recently  brought  to  the  attention  of  the  court  by  oral  argu- 
ment, on  December  24  last,  upon  demurrers  to  the  reply  to  the 
first  defense,  to  the  reply  to  the  amended  second  defense,  .to  the 
reply  to  the  third  defense,  and  to  the  reply  to  the  fourth  de- 
fense. The  original  action  was  brought  to  recover  upon  a  guar- 
antee bond  issued  by  the  defendant  to  the  plaintiffs  to  indemnifv 
them  against  any  loss  which  should  accrue  by  any  act  of  a 
certain  bookkeeper  amounting  to  larceny  or  embezzlement. 

The  answer  sets  up  five  defenses  and  the  second  defense  was 
amended  by  the  filing  of  what  is  termed  in  pleading  an  amended 
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second  defense.  To  these  separate  defenses  a  reply  is  filed  to 
each  one  specifically,  and  a  demurrer  is  now  interposed  for  the 
consideration  of  the  court  to  each  of  the  first  four  of  these  replies, 
no  demurrer  being  filed  to  the  reply  to  the  fifth  defense. 

The  first  defense  in  the  answer  admits  the  formal  parts  of  the 
petition  and  alleges  that  plaintiffs  in  their  written  declaration 
of  July  26,  1904,  for  the  purpose  of  inducing  the  defendant 
to  bond  the  said  bookkeeper,  stated  among  other  things  that  the 
bookkeeper's  accounts  were  audited  on  July  1,  1904,  and  were 
correct  in  every  particular ;  and  also  that  his  authority  in  refer- 
ence to  funds  was  to  pay  any  bills  such  as  freight  and  other 
little  local  bills,  and  that  the  means  employed  to  ascertain 
the  correctness  of  his  accounts  was  by  daily  balances,  his  accounts 
to  be  examined  daily,  and  that  there  was  not  at  that  time  any 
shortage  due  from  him  to  the  plaintiffs;  that  it  was  further 
provided  in  said  bond  that  if  the  plaintiffs*  statements  shall  be 
found  in  any  respect  untrue  the  bond  shall  be  void.  The  de- 
fendant then  avers  that  the  accounts  of  the  bookkeeper  were 
not  correct  on  the  first  day  of  July,  1904,  and  that  they  showed 
at  that  time  a  large  shortage  and  that  he  was  in  fact  a  defaulter 
at  that  time;  that  the  bookkeeper  was  in  the  habit  of  paying 
out  large  amounts  of  money  for  other  than  freight  or  little 
local  bills ;  that  the  dealings  and  handling  of  cash  by  the  book- 
keeper were  not  examined  and  balanced  daily,  and  it  was  not 
true  that  the  bookkeeper  was  not  short  in  his  accounts  July  27, 
1904;  and  by  reason  of  these  facts  the  bond  issued  upon  him 
was  null  and  void,  and  therefore  denies  any  liability. 

To  this  first  defense  the  plaintiffs  file  a  reply,  to  which  the 
demurrer  is  filed,  admitting  the  signing  of  the  declaration  as 
alleged  and  setting  forth  the  employers'  declaration  in  full; 
it  admits  also  that  the  plaintiffs  signed  what  is  termed  an  ''em- 
ployers' statement,"  and  of  the  eighteen  questions  and  answers 
eight  are  not  set  forth  in  full  together  with  the  conclusion  of 
such  statement  wherein  it  is  stated  that  the  answers  are  to  be 
taken  as  conditions  precedent  and  as  the  basis  of  the  bond 
applied  for.  Among  other  questions  and  answers  was  the  13th — 
'*When  were  his  accounts  last  examined?  Answer:  July  1st, 
'04 ; "  and  the  14th — * '  Were  they  at  that  time  in  every  respect 
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correct  and  proper  securities  on  hand  to  balance?  Answer: 
Yes."  It  then  admits  that  the  bond  contained  the  following 
provisions:  ''If  the  employers'  written  statement  hereinbefore 
referred  to  shall  be  found  in  any  respect  untrue  this  bond  shall 
be  void.'* 

The  plaintiffs  then  further  admit  that  prior  to  July  26,  1904, 
the  said  bookkeeper  without  their  knowledge  had  embezzled  cer- 
tain sums  of  money  as  shown  by  the  exhibit  attached*  to  the 
petition;  that  on  and  prior  to  July  Ist,  1904,  he  had  so  em- 
bezzled the  said  sums,  but  the  plaintiffs  aver  that  the  bookkeeper 
had  concealed  these  facts  by  false  entries,  so  that  the  accounts 
kept  by  him  appeared  on  the  books  to  be  correct  in  every  par- 
ticular; and  they  aver  that  in  making  the  statements  above 
referred  to  Mr.  Barlow,  who  signed  the  same,  acted  in  good 
faith  and  in  the  honest  belief  that  they  were  in  all  respects  true 
and  without  any  knowledge  that  the  bookkeeper  had  embezzled 
as  aforesaid,  and  that  the  plaintiffs  were  reasonably  vigilant 
in  the  examination  and  supervision  of  his  accounts. 

The  demurrer  to  this  reply  to  the  first  defense  reaches  the 
vital  point  in  the  determination  of  the  litigation,  and  the  mat- 
ter has  been  very  ably  and  fully  argued  by  counsel  in  their 
oral  argument. 

The  cousel  for  the  fidelity  company  insist  that  these  state- 
ments made  by  Mr.  Barlow  as  to  the  conditions  past  amount  to 
warranties  of  fact,  and  that  the  statements  as  to  what  will  be  the 
future  condition  amount  to  promises  which  must  be  fulfilled 
strictly  to  the  letter;  while  counsel  for  the  plaintiffs  contend 
that  these  statements  were  made  in  good  faith,  and  that  the 
absence  of  any  fraudulent  intent  to  deceive  would  excuse  them 
in  event  the  statements  were  found  not  to  be  true. 

The  defendant  relies  upon  the  case  of  Trustees  v.  Deposit 
Company,  78  O.  S.,  253,  the  first  syllabus  of  which  reads: 

''Written  statements  made  by  a  corporation  accompanying 
an  application  to  a  bonding  company  for  a  bond  guaranteeing 
the  honesty  of  employes,  which  statements  relate  to  the  past 
conduct  of  such  employes  in  their  service  as  such,  and  are  in- 
tended to  and  do  enter  into  the  contract  and  become  the  induce- 
ment in  part  for  the  issuing  of  the  bond,  are  in  the  nature  of 
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warranties,  and  their  falsity  in  any  material  particular  defeat 
recovery  on  the  bond  for  the  delinquency  of  such  employes." 

It  is  contended  by  counsel  for  the  plaintiffs  that  this  case 
does  not  apply  to  the  case  in  hearing,  on  account  of  the  gross 
negligence  and  carelessness  and  violations  of  the  statutory  law 
on  the  part  of  the  officers  of  the  building  association  of  which 
Blodt,  the  embezzler,  was  then  secretary ;  that  it  is  not  a  parallel 
case  because  the  bond  given  to  indemnify  private  citizens  like 
the  plaintiffs  against  their  employes  would  find  a  different  appli- 
cation of  the  rule.  I  have  given  the  case  cited  very  careful 
consideration,  but  it  is  certainly  evident  from  the  opinion  of 
the  court  given  on  page  267,  that  there  was  no  intention  of 
the  court  to  modify  the  law  as  to  warranties.  The  opinion  was 
rendered  by  Judge  Spear,  all  the  other  judges  concurring. 
He  says : 

*  *  Lest  the  foregoing  comment  respecting  the  negligence  of  the 
loan  company  be  misconstrued  as  indicating  that  negligence  is 
the  basis  of  our  judgment,  we  add  that  negligence  is  but  an 
incident.  It  is  not  intended  to  hold  that  mere  negligence  on 
the  part  of  the  guarantee  may  afford  a  defense  but  to  hold  that 
a  warranty  binds  the  warrantor,  and  that  the  breach  on  his  part 
constitutes  a  defense  to  an  action  on  the  bond. '  * 

I  have  taken  the  opportunity  to  look  up  the  question  from 
other  authorities  not  cited  by  counsel.  Richards  on  Insurance 
Law,  page  656: 

**The  written  statements  accompanying  application  for  a  guar- 
anty bond  usually  amount  to  warranties  and  the  doctrine  of 
warranty  then  applies.'' 

A  warranty  in  insurance  is  a  stipulation  or  agreement  on  the 
part  of  the  insured  in  the  nature  of  a  condition.  An  expressed 
warranty  is  a  particular  stipulation  introduced  into  the  written 
contract  by  the  agreement  of  the  parties.  An  expressed  war- 
ranty must  be  strictly  complied  with  and  the  assured  is  not 
permitted  to  allege  any  excuse  for  non-compliance  that  the  risk 
was  not  thereby  affected,  since  the  parties  have  agreed  that 
the  stipulated  fact  or  act  shall  be  the  basis  of  the  contract. 
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A  breach  of  warranty  vitiates  an  insurance  though  the  insured 
made  the  warranty  without  the  knowledge  of  its  falsity.  Bou- 
vier^s  Law  Dictionary,  Vol.  2,  page  1213. 

The  answers  in  applications  for  insurance  are  warranties.  It 
is  not  important  that  the  party  making  the  warrant  really 
believed  in  its  entire  truth;  if  it  be  false  it  voids  the  contract. 
Clemans  v.  Supreme  Assembly,  etc,  131  N.  Y.,  485-488. 

It  is  claimed  by  counsel  for  the  plaintiff  that  the  law  of  war- 
ranty is  that  if  a  party  makes  a  positive  representation  knowing  it 
is  not  true,  or  has  no  reasonable  ground  to  believe  it  is  true, 
or  makes  it  recklessly,  it  is  a  warranty  no  matter  whether  the 
party  intended  it  so  or  not,  and  that  the  statements  of  Mr.  Bar- 
low fall  under  this  head. 

This  is  not  the  correct  definition  of  warranty.  A  warranty 
is  a  statement  of  the  fact  that  is  made  by  one  party  to  a  con- 
tract to  another  which  is  to  induce  him  to  enter  into  the  contract, 
and  the  party  making  the  statement,  no  matter  how  honest  he 
may  be,  no  matter  how  thoroughly  he  may  believe  in  the  truth 
of  that  statement,  takes  the  risk  of  it  being  false.  If  he  knows 
it  to  be  false,  then  there  enters  into  it  fraud  upon  which  the 
contract  may  be  attacked,  but  when  one  makes  a  warranty,  when 
he  asserts  a  fact  in  a  positive  way,  he  knowing  that  it  is  going 
to  be  a  warranty,  and  as  the  bond  in  this  case  states  **if  there 
is  any  statement  made  by  the  employer  that  is  false  the  bond 
shall  be  void,''  that  brings  it  home  to  the  person  making  such 
statement  that  he  takes  the  risk  and  chance  of  its  being  false, 
and  his  honesty  and  diligence  are  no  excuse  for  making  a 
statement  which  is  proven  subsequently  to  be  false. 

The  rule  of  construction  by  the  courts  is  always  to  strictly 
construe  the  contract  of  insurance  in  favor  of  the  insured,  and 
the  natural  sympathy  of  judges  is  with  the  parties  indemni- 
filed  by  the  insurance  companies;  but  when  the  law-makers  of 
the  state  permit  such  contracts  to  be  made  and  such  statements 
and  applications  to  be  signed  and  do  not  provide  that  state- 
ihents  made  in  good  faith  and  with  honest  intention  shall  not 
be  considered  warranties,  the  courts  have  no  discretion  and  must 
decide  the  matter  according  to  the  law  and  the  facts  as  found. 

Therefore,  in  this  case,  it  will  be  necessary  to  sustain  the  de- 
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murrer  to  the  reply  to  the  first  defense,  which  is  accordingly 
done.  This  being  determined  and  going  to  the  essential  part 
of  the  entire  case,  it  is  not  necessary  to  consider  the  demurrers 
to  the  replies  to  the  other  defenses. 


POWER  TO  DISPOSE  OF  FEE  FOR  SUPPORT  OF  UFE  TENANT. 

Common  Pleas  Court  of  Hamilton  County. 
Elizabeth  McAvoy  v.  Maby  McCarthy  et  al. 

Decided,  November  23,  1910. 

Wills — Widow  Given  Life  Estate — Power  to  Sell  ond  Consume  Must  he 
Exercised,  if  at  All,  During  the  Lifetime  of  the  Life  Tenant— Power 
to  Sell  But  Not  to  Consume, 

1.  A  testamentary  provision  that  "whenever  it  may  be  necessary  for  the 

welfare  of  my  said  wife  ♦  ♦  ♦  my  said  executor  shall  have 
power  and  authority  to  give  a  good  and  valid  deed  or  other  evi- 
dence of  title,  without  the  intervention  of  the  probate  court  or  of 
any  court  and  at  a  price  acceptable  to  my  said  wife,"  does  not  author- 
ize the  widow  to  consume  any  part  of  the  principal  estate. 

2.  Moreover,  if  authority  to  consume  existed,  it  was  an  authority  that 

could  be  exercised  only  during  the  lifetime  of  the  widow;  and  an  ac- 
tion for  services  made  necessary  on  account  of  the  helpless  condi- 
tion of  the  widow  and  for  an  order  making  the  amount  of  the  claim 
a  lien  on  the  real  estate  of  the  husband  will  not  lie  where  delayed 
until  after  the  death  of  the  widow. 

Heilker  &  Heilker,  for  plaintiff. 
Chas.  F,  WilliamSf  contra. 

Swing,  J. 

This  cause  is  submitted  to  me  upon  a  general  demurrer  to 
the   petition. 

Plaintiif  rendered  valuable  services  to  Elizabeth  Maher,  widow 
of  Peter  Maher,  deceased,  in  her  lifetime,  in  nursing  and  earing 
for  her  during  a  long  period  of  illness.  Said  Elizabeth  Maher 
agreed  to  pay  plaintiff  $5  per  week  for  services,  and  the  claim 
amounts  to  $2,060.  Nothing  was  ever  paid  for  the  service  ren- 
dered. Said  Elizabeth  Maher  died  leaving  no  estate  whatever, 
unless  she  could  be  said  to  have  left  some  interest  in  her  deceased 
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husband 's  estate  under  his  will,  which  could  be  subjected  to  the 
payment  of  her  debts.  She  left  a  will  in  which  she  recites  the 
said  service  and  indebtedness  to  plaintiff  and  her  inability  to  pay 
it  out  of  her  small  income  from  her  husband's  estate,  and  says: 

**I  therefore  direct  that  the  property  devised  to  me  by  my 
deceased  husband  be  subjected  to  the  payment  of  this  debt  in- 
curred because  of  the  helpless  physical  condition  I  have  endured 
for  many  years,  and  because  I  deemed  such  service  necessary 
for  my  welfare.'' 

Said  Peter  Maher  by  his  will  devised  all  his  property,  real 
and  personal,  to  his  said  wife,  Elizabeth,  **  for  the  term  of  her 
natural  life."  He  devised  all  his  estate,  real  and  personal,  at 
the  death  of  his  wife,  *' absolutely  and  in  fee  simple"  to  his  niece, 
Mary  McCarthy.  He  named  as  his  executor,  Charles  P.  Wil- 
liams, Esq.,  and  then  provided  as  follows: 

**My  said  executor  shall  collect  the  rents  and  profits  issuing 
out  of  my  said  estate,  and  pay  all  debts,  taxes  and  repairs  and 
necessary  expenses.  My  executor  shall  then  pay  the  balance  to 
my  said  wife.  Whenever  it  may  he  necessary  for  the  welfare  of 
my  said  wife  and  niece,  my  said  executor  shall  have  full  power 
and  authority  to  give  a  good  and  valid  deed  or  other  evidences 
of  title  without  the  intervention  of  the  probate  court  or  any 
court,  and  at  a  price  acceptable  to  my  said  wife  and  niece." 

It  is  claimed  that  his  last  item  authorized  the  executor  and 
made  it  his  duty  to  sell  real  estate  for  the  necessary  support  of 
the  widow,  and  it  is  alleged  that  the  executor  knew  of  her  help- 
less condition  and  needs,  and  **was  requested  to  sell  said  real 
estate  and  use  the  proceeds  for  the  care  and  support  and  welfare 
of  said  Elizabeth  Maher,  but  that  he  refused  and  failed  to  do  so." 

It  is  also  alleged  that  there  were  other  debts,  funeral  expenses, 
etc.,  of  Elizabeth  Maher  unpaid. 

Plaintiff  prays  that  **she  may  recover  the  sum  alleged,  and 
that  it  be  adjudged  a  lien  on  the  real  estate  of  Peter  Maher, 
deceased,  and  that  the  executor  be  required  to  sell  said  real  estate 
and  pay  said  claim  and  other  claims  against  the  estate  of  Eliza- 
beth Maher,"  and  for  other  relief. 

The  will  does  not  in  terms  provide  that  in  the  event  of  a  sale 
the  widow  may  consiune  any  part  of  the  principal  of  the  estate, 
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and  I  hardly  think  it  will  bear  construction  by  implication. 
It  does  not  in  terms  provide  for  anything  more  than  a  change 
of  the  form  of  the  estate  by  a  sale  of  the  real  estate ;  and  that 
when  ** necessary  for  the  welfare  of  the  wife  and  niece,'^  But 
if  it  be  granted  that  the  executor  was  empowered  to  sell  and 
use  the  proceeds  or  any  part  of  them,  for  the  support  of  the 
widow,  I  think  that  was  a  power  that  must  be  exercised  in  the 
lifetime  of  the  widow.  If  she  herself  had  been  expressly  author- 
ized to  sell  the  real  estate  and  use  a  part  of  the  proceeds  for 
her  support,  she  must  have  exercised  the  power  in  her  lifetime. 
In  Underhill  on  Law  of  Wills,  Volume  2,  Section  686,  it  is 
said : 

'*If  land  be  devised  to  a  person  expressly  for  life  o^dy,  in  cer- 
tain and  definite  language,  with  a  power  of  use  or  disposal,  an 
estate  for  life  only  passes  and  if  the  devisee  dies  without  exercis- 
ing the  power,  it  will  go  to  the  devisee  of  the  testator  as  a  con- 
tingent remainder  *  •  •  if  he  has  devised  it  over  j  •  •  • 
no  estate  in  the  land  will  pass  u^ider  the  power  until  it  has  been 
executed.  Hence,  therefore,  in  the  case  of  real  property,  if  the 
life  tenant  who  has  a  power  of  disposal  has  not  disposed  of  the 
same  during  his  life  in  accordance  with  the  power  conferred 
upon  him  by  the  testator,  the  fee  simple  •  •  •  will  go  to 
the  persons  appointed,"  etc. 

Also  Section  687  to  the  same  effect: 

**For,  if  the  power  of  the  life  tenant  to  dispose  of  the  fee 
of  the  land  for  the  purpose  which  is  pointed  out  by  the  testator 
has  to  be  executed  during  his  lifetime,  and  he  fails  or  refuses 
to  execute  it  for  that  purpose,  the  power  is  extinguished  by  his 
death  and  the  fee  passes  under  the  will  to  the  remaindermen." 

See  also  notes  to  Sections  686  and  687,  and  cases  cited. 

The  law  as  to  the  life  tenant  in  such  case  must  also  be  the  law 
as  to  the  executor.  The  will  would  seem  to  show  by  its  terms 
that  the  power  to  sell  must  be  exercised  in  the  lifetime  of  the 
widow,  for  it  is  said  the  sale  must  be  at  ''a  price  acceptable  tx) 
my  wife  and  niece." 

This  is  a  hard  case.  I  would  gladly  aid  the  deserving  plaint- 
iff if  I  could.  But  I  am  not  able  to  see  my  way  to  do  it  accord- 
ing, to  law.     The  demurrer  will  therefore  be  sustained. 
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NO  PROPERTY  RIGHTS  IN  GAMBLING  DEVICES. 

Common  Pleas  Court  of  Hamilton  County. 

H.  E.  Engelhardt,  Administrator,  v.  F.  W.  Kumming, 

Mayor  op  Home  City,  Ohio. 

Decided,  December,  1910. 

Gambling — Magistrate  Not  Liable  for  Destruction  of  Devices  Used  in — 
Seizure  of  Slot  Machines  Under  a  Search  Warrant — Nature  of 
Proceeding, 

1.  Where  the  record  of  a  magistrate  shows  that  at  a  trial  held  be- 

fore him  he  finds  from  the  evidence  that  certain  slot  machines 
are  gambling  devices,  his  action  in  ordering  them  destroyed  is 
lawful. 

2.  When  the  record  shows  the  action  of  such  magistrate  to  be  under 

a  search  warrant  his  action  is  in  the  nature  of  a  proceeding 
"in  rem" 

3.  The  law   does   not   recognize   any   property   rights   as  existing   in 

gambling  devices. 

H.  E.  Engelhardt  and  W.  W.  Bellew,  for  plaintiff. 
Fulton  ik  Woost,  contra. 

O'Connell,  J. 

The  plaintiff  herein  is  the  administrator  of  the  estate  of 
Adolph  Engelhardt,  deceased,  who  was  a  resident  of  Hamilton 
county,  Ohio.  The  decedent  had  been  the  keeper  of  a  saloon 
or  roadhouse,  who  had  been  arrested  and  his  premises  searched 
under  and  by  virtue  of  certain  affidavits,  a  warrant  and  seach 
warrant  issued  by  the  mayor  of  Home  City,  of  this  county. 
The  plaintiff  seeks  to  recover  from  the  mayor,  the  defendant 
herein,  the  value  of  certain  slot  machines,  to-wit,  the  sum  of  $245. 
which  were  found  in  the  possession  of  Engelhardt  and  were 
taken  under  and  by  virtue  of  the  search  warrant  and,  after  a 
trial  by  the  mayor,  were  ordered  destroyed.  They  were  not 
destroyed,  but  have  been  withheld  from  the  plaintiff  by  the  de- 
fendant aK  being  gambling  devices.  The  plaintiff,  as  adminis- 
trator, demanded  possession  of  the  slot  machines,  which  demand 
being  refused,  he  brought  suit  to  recover  their  value. 

The  plaintiff  also,  for  a  second  cause  of  action,  seeks  to  recover 
the  sum  of  $5.91 — the  amount  of  money  in  the  slot  machines  at 
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the  time  of  the  seizure.  This  money  had  been  devoted  by  the 
mayor  to  the  payment  of  court  costs. 

At  the  trial  in  this  court  the  plaintiff  offered  in  evidence  the 
machines^  themselves,  and  also  the  record  of  the  proceedings  be- 
fore the  mayor,  to-wit:  his  docket  entries  and  copies  of  the 
original  papers.  This  record  shows  that  the  mayor  found  at  the 
hearing  before  him  that  the  machines  in  question  were  gambling 
devices. 

The  evidence  offered  by  the  plaintiff  at  the  trial  in  this  court 
as  to  the  manner  of  operating  the  machines,  together  with  the 
mechanism  and  operation  of  the  machines  themselves  as  they 
were  exhibited  and  shown  to  the  jury,  shows  that  they  are 
gambling  devices. 

The  record  of  the  proceedings  before  the  mayor  shows  that 
his  proceedings  were  regular  and  lawful  in  every  respect.  Sec- 
tion 7120-4  of  the  Revised  Statutes  authorizes  a  magistrate  to 
issue  a  search  warrant  for  gambling  devices.  After  he  found 
from  the  evidence  that  they  were  gambling  devices,  the  mayor 
had  the  right  to  order  them  destroyed,  but  did  not  do  so.  He 
appears  to  have  followed  the  provisions  of  Section  7125,  R.  S.,  in 
that  he  **kept  them  in  his  possession  until  the  accused  be  tried 
or  the  claimant's  right  is  otherwint;  ascertained."  Engelhardt. 
the  owner,  died,  and  no  proceedings  of  any  kind  were  had  against 
him  under  the  warrant  of  arrest. 

Under  the  evidence  adduced  at  the  trial  herein  the  plaintiff 
has  no  right  of  recovery  against  the  mayor  for  either  destroy- 
ing or  withholding  possession  of  the  slot  machines  in  question. 
As  the  mayor  had  these  chattels  in  his  possession  legally,  his 
action  in  ordering  them  destroyed  was  lawful,  if  in  his  judgment 
the  evidence  justified  such  finding.  And  this  is  true,  although 
the  defendant  did  not  appear  for  trial  at  the  hearing,  because 
the  record  shows  that  the  mayor  had  acquired  jurisidction  of  the 
person  of  Engelhardt,  the  owner,  as  well  as  having  taken  pos- 
session of  the  machines.  The  action  before  the  mayor  was  not 
a  proceeding  by  way  of  fine  or  imprisonment  against  Engelhardt, 
the  owner.  It  was  a  proceeding  under  a  search  warrant  against 
these  instruments  which  were  alleged  to  be  used  for  gambling 
purposes.     Evidence  was  heard  concerning  the  operation  of  the 
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slot  machines  regardless  of  who  claimed  to  be  the  owner.  This 
was  a  proceeding  well  known  to  the  law,  it  being  a  proceeding 
''*n  rem''  or  '* against  a  thing''  as  distinguished  from  *' against 
a  person." 

The  law  does  not  throw  its  protecting  arm  about  gambling 
devices  and  gambling  instruments,  nor  does  the  law  recognize 
any  property  rights  existing  in  gambling  devices  for  the  use 
of  such  devices  and  instruments  are  subversive  and  destructive 
of  the  best  interests  of  society.  The  plaintiff  should  have  pros- 
ecuted proceedings  in  error  were  he  dissatisfied  with  the  pro- 
ceedings before  the  mayor.  He  can  not  maintain  his  first  cause 
of  action  in  view  of  the  facts  disclosed  by  the  mayor's  court 
records  and  the  evidence  produced  in  this  court. 

For  his  second  cause  of  action  the  plaintiff  seeks  to  recover 
the  sum  of  $5.91  contained  in  the  slot  machines  at  the  time  of 
the  seizure.  The  evidence  offered  by  the  plaintiff  himself  shows 
that  this  $5.91  had  been  applied  by  the  mayor  towards  the  pay- 
ment of  the  costs  of  the  proceedings  before  him.  But  the  plaint- 
iff contends  that  this  action  of  the  mayor  was  unlawful  and  he 
had  no  right  to  so  appropriate  the  money.  However,  other  evi- 
dence which  the  plaintiff  offered,  to-wit,  the  transcript  of  the 
proceedings  before  the  mayor,  shows  that  the  costs  which  had 
accrued  in  these  proceedings  before  the  mayor  amounted  to  over 
$30.  There  was  no  abuse  of  discretion  on  the  part  of  the  mayor, 
such  as  to  render  him  liable  for  the  repayment  of  the  money,  In 
interpreting  the  statutes  to  permit  him  to  apply  this  sum  to- 
wards payment  of  the  costs  of  the  proceedings  under  the  search 
warrant.  The  evidence  before  him  disclosed  that  it  was  money 
won  at  gambling.  Even  if  this  action  were  erroneous  the  plaint- 
iff has  not  shown  that  the  error  was  prejudicial  to  him,  because 
the  lien  for  the  court  costs  accruing  in  the  case  against  the  slot 
machines  is  far  in  excess  of  the  amount  of  money  which  came 
into  the  mayor's  hands  as  contained  in  the  gambling  devices, 
to-wit:  $5.91.  It  is  only  error  which  is  prejudicial  that  gives 
ground  for  a  reversal. 

At  the  conclusion  of  the  plaintiff's  evidence  the  court  directed 
a  verdict  for  the  defendant.  The  plaintiff  filed  a  motion  for  a 
new  trial.     This  motion  should  be  overruled. 
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UAIULITY  FOR  DAMAGES  FOR  UNLAWFUL  SALE  OF 

INTOXICATING  LIQUOR. 

Common  Pleas  Court  of  Franklin  County. 
The  State  op  Ohio  v.  Dorothy  Reese  et  al. 

Decided,  November  4,  1910. 

Sale  of  Intoxicating  Liquor  in  Brothels — Liability  of  Landlord  for  Pe-i- 
alty — Lack  of  Knowledge  not  a  Defense,  Unless — Section  6195 

Want  of  knowledge  on  the  part  of  a  landlord  that  his  premises  are  be- 
ing used  as  a  house  of  ill-fame  where  intoxicating  liquor  is  sold,  is 
not  a  defense  to  an  action  against  him  for  recovery  by  the  state 
of  the  forfeiture  of  $350  for  which  provision  is  made  in  Section 
6195,  unless  it  unequivocally  appears  that  the  owner  in  good  faith 
had  no  knowledge  and  never  learned  that  the  place  was  being 
thus  used. 

C,  T,  Clark,  for  plaintiff. 
Thomas  &  Hays,  for  Binder. 

KiNKEAD,  J. 

This  is  an  action  to  recover  the  penalty  prescribed  by  Sec- 
tion 6195  of  the  General  Code  for  the  unlawful  sale  of  intoxi- 
cating liquor  in  houses  of  ill-fame.  The  question  arises  upon  a 
demurrer  to  the  second  defense  of  the  defendant,  Binder,  who 
in  his  answer  alleges  that  as  owner  of  the  property  he  had  no 
knowledge  whatever  of  the  use  of  a  portion  of  his  premises 
for  the  purposes  of  prostitution,  and  that  he  did  not  know  that 
liquor  was  sold  therein.  It  appears  from  the  pleading  that 
the  lower  part  of  the  building  was  used  for  store  room  purposes 
and  the  upper  part  for  living  purposes,  the  defendant  claiming 
that  he  did  not  rent  the  property  for  such  purposes,  and  had 
no  knowledge. 

It  is  claimed  by  counsel  for  the  plaintiff  that  want  of  knowl- 
edge is  not  a  valid  defense  in  actions  of  this  character,  because 
the  statute  provides  that  a  judgment  rendered  against  any  per- 
son violating  the  provisions  of  this  law  **  shall  be  a  lien  upon  the 
building  in  which  such  liquor  is  sold  or  given  away,  and  upon 
the  lot  or  tract  of  land  upon  which  such  buildings  or  place  is 
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situated."  It  will  be  noticed  that  there  is  nothing  in  the  statute 
with  reference  to  either  knowledge  or  want  of  knowledge  on  the 
part  of  the  owner  of  the  use  of  the  property  by  the  tenant. 

I  am  cited  to  two  cases,  one,  Simpson  v.  Serviss,  3  Circuit 
Court,  433,  decided  by  the  circuit  court  of  this  county,  Stewart, 
Shauck  and  Shirer,  JJ.,  in  1888.  The  other  is  the  case  of  State 
of  Ohio  V.  Somerville,  1  N.  P.,  422,  decided  in  1895  by  Pugh,  J. 
And  also  the  opinion  of  Rogers,  J.,  of  this  court  in  respect  to 
the  same  question  in  this  same  case  on  a  demurrer  to  the 
petition. 

The  circuit  court  case  was  an  action  by  a  property  owner 
directed  against  the  auditor  of  the  county  in  respect  to  the 
penalty  which  was  placed  upon  the  duplicate.  The  lien  in- 
volved in  that  case  under  the  83  O.  L.,  157,  providing  against 
the  evils  resulting  from  the  traffic  in  intoxicating  liquors,  was 
held  by  the  court  to  attach  to  the  real  property  on  and  in  which 
the  business  of  said  traffic  is  conducted  by  a  lessee,  although  the 
same  is  so  conducted  without  the  knowledge  or  consent  of  the 
lessor  or  owner  of  the  premises,  and  in  violation  of  the  condi- 
tions of  the  lease. 

The  Somerville  case  was  brought  under  the  same  law  which 
is  DOW  under  consideration.  The  question  arose  both  in  the 
Somerville  case  and  in  this  case  before  Judge  Rogers  upon  a 
demurrer  to  the  petition  for  the  reason  that  it  did  not  aver  want 
of  knowledge.  The  ruling  in  each  case  was  that  the  demurrer 
was  not  well  taken  because  -such  want  of  knowledge  did  not 
have  to  be  alleged  in  the  petition  in  the  first  instance.  Both 
Judge  Rogers  and  Judge  Pugh  expressed  the  opinion  that  if  the 
owner  proves  that  he  did  not  know  the  house  was  used  for  the 
purposes  of  prostitution,  it  would  be  a  good  defense.  These 
expressions  of  opinion  must  be  regarded  as  dictum.  They  were 
not  facing  the  problem  as  we  are  now  in  this  case. 

The  circuit  court,  however,  in  the  case  above  cited,  must  neces- 
sarily have  passed  upon  the  question  of  the  effect  of  want  of 
knowledge  on  the  part  of  the  property  owner  of  the  fact  that 
liquor  was  being  sold  in  his  property,  because  it  was  specifically 
alleged  that  he  did  not  know  nor  could  he  ascertain  that  liquors 
were  being  sold  there,  although  he  made  frequent  inquiry  and 
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diligent  inspection  of  the  premises,  and  although  the  lease  which 
he  made  provided  that  no  intoxicating  liquor  should  be  sold  on 
the  demised  premises.  The  purpose  of  this  law  is  very  plain,  and 
it  is  wholly  different  from  almost  any  other  liquor  law  in  our 
statutes.  The  rule  as  stated  by  Judge  Pugh  is  quite  institu- 
tional that  all  kinds  of  property  were  held  by  the  owners  thereof 
subject  to  the  implied  obligations  that  its  use  was  not  to  be 
injurious  to  the  community,  and  the  police  power  of  the  state 
is  ample  to  prohibit  or  punish  the  persons  who  permit  their 
property  to  be  so  used  to  the  detriment  of  the  health,  morals  or 
safety  of  the  people.  This  law  is  contemplated  to  impose  a 
penalty  upon  persons  who  deliberately  rent  their  property  for 
such  purposes.  I  can  not  bring  myself  to  believe,  however,  that 
if  an  honest  ease  were  presented  by  a  property  owner,  where  he, 
in  good  faith,  did  not  knowingly  rent  his  property  for  such 
purposes  and  did  not  know  that  liquor  was  sold  therein  contrary 
to  law,  and  that  he  was  diligent  during  the  occupancy  of  the 
property  to  obtain  information  in  respect  to  such  use  and  sale 
of  liquor,  that  the  penalty  could  be  constitutionally  imposed 
upon  him  in  such  case. 

The  circuit  court  decision  was  under  the  Dow  law  which,  it 
must  be  conceded,  was  materially  different  from  the  case  of  a 
person,  who,  in  good  faith,  may  rent  his  property  of  the  nature 
involved  in  this  case  to  any  one  for  dwelling-house  purposes  only, 
and  who,  in  good  faith,  may  not  know  and  may  never  have  learned 
that  the  same  was  being  used  for  purposes  of  prostitution  and  that 
liquor  was  being  sold  therein. 

I  would  be  inclined  to  overrule  a  demurrer  where  the  defense 
in  all  of  its  terms  and  cx)nditions  sciuarely  presented  this  kind 
of  a  situation.  But  inasmuch  as  the  second  defense  in  this 
answer  avers  that  this  property  was  placed  in  the  hands  of  the 
Sims  Rental  Agency,  who  rented  the  property,  I  am  inclined  to 
think  that  the  defense  taken  as  a  whole  does  not  present  facts 
which  tend  to  show  unequivocally  want  of  knowledge  of  the  con- 
ditions. Whatever  Sims  did  or  whatever  his  knowledge  was 
in  respect  to  such  property  would  he  binding  upon  the  defend- 
ant Binder. 

For  these  reasons  the  demurrer  will  be  sustained.  Leave  will 
be  granted  the  defendant  to  amend  within  rule. 
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ACTION  FOR  RECOVERY  FOR  LOSS  OF  CLOTHING 

IN  A  PULLMAN  CAR. 

Common  Pleas  Court  of  Licking  County. 
Mellvili^  Gillet  v.  The  Putjl.man  Company. 

Decided,  January  Term,  1910. 

Pleading — Amendmenta  Before  Trial  Which  Change  the  Nature  and 
Scope  of  the  Action — Attachment. 

An  action  sounding  in  tort  can  not  be  changed  by  amendment  to  one 
sounding  in  contract. 

Frederick  M,  Black,  for  plaintiflP. 

Kibler  &  Montgomery  and  Durbin  &  King,  contra. 

Seward,  J.   (oraUy). 

This  is  submitted  to  the  court  upon  a  motion  to  dissolve  the 
attachment  issued  upon  the  amended  petition.  The  original 
petition  in  this  case  as  the  court  found  (and  it  dissolved  the 
attachment  for  the  reason  that  is  so  found),  ante,  page  592,  was  a 
proceeding  to  recover  for  a  tort,  which  the  Pullman  Car  Com- 
pany was  charged  with  having  committed  against  the  plaintiff, 
Gillett. 

An  amended  petition  was  then  filed,  for  the  purpose  of  bring- 
ing the  action  under  contract. 

No  attachment  could  have  issued,  or  was  proper  to  be  issued, 
under  the  original  petition,  and  this  amended  petition  is  intended 
to  change  the  cause  of  action  from  that  of  tort  to  that  of  con- 
tract.    That  would  give  the  plaintiff  a  right  to  his  attachment. 

Now,  the  question  is,  whether  this  can  be  done;  whether  the 
plaintiff  can  change  his  cause  of  action  from  that  of  tort  to 
that  of  contract,  and  have  his  attachment  issued  upon  the  cause 
of  action  set  forth  in  his  amended  petition  ? 

Phillips  in  his  work  on  Code  Pleading,  Section  314,  refers  to 
this  matter.  There  is  a  dearth  of  authority  in  Ohio.  There  are 
plenty  of  authorities  outside  of  Ohio,  which  are  cited  in  the 
brief  of  counsel.  The  great  weight  of  authority,  as  Judge  Phil- 
lips says,  is  that  it  can  not  be  done — that  is,  change  a  cause  of 


616  LICKING  COUNTY  COMMON  PLEAS. 

Gillett  V.  Pullman  Co.  [Vol.10  (N.S.) 

action  sounding  in  tort  to  one  in  contract,  when  it  requires  the 
allegation  of  a  state  of  facts  to  constitute  and  sustain  a  cause 
of  action  sounding  in  tort  to  one  sounding  in  contitact.  Yon 
must  allege  a  breach  of  the  contract  in  order  to  recover  in  a 
suit  upon  a  contract. 

Judge  Phillips  says,  at  Section  314 : 

**The  weight  of  authority  is  to  the  effect  that  a  party  may 
not,  by  amendment  of  his  pleading  before  trial,  change  the 
nature  and  scope  of  his  action  or  defense;  for  this  would  not 
be  an  amendment  of  the  original  cause  or  defense  but  the  sub- 
stitution of  another  cause  therefor." 

In  addition  to  Phillips  on  Code  Pleading,  I  am  cited  to  a 
great  many  authorities  outside  of  Ohio,  holding  that  it  can  not 
be  done,  and  to  1st  Handy,  at  page  574 : 

"This  is  a  motion  to  dismiss  amended  petition,  and  involves 
a  similar  principle  to  the  next  case.  An  attachment  had  been 
issued  upon  a  claim  to  recover  upon  three  promissory  notes. 
After  service  of  the  attachment  an  amended  petition  was  filed 
setting  up  a  new  cause  of  action.  The  petition  ought  not  to 
stand.  Such  a  practice  would  enable  a  party  to  keep  an  attach- 
ment alive,  and  add  to  the  claims  upon  which  it  was  issued  new 
causes  of  action  from  time  to  time,  to  the  serious  detriment  of 
substantial  rights  and  intervening  claims." 

The  court  is  driven  to  the  conclusion  that  the  great  weight 
of  authority  is  to  the  effect — and  there  are  no  authorities  to  the 
contrary  in  Ohio — that  the  great  weight  of  authority  is  that 
such  an  amendment  can  not  be  made ;  and  the  court  holds  that 
this  motion  ought  to  be  sustained,  and  it  is  sustained. 
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ASSESSMENTS  OF  THE  EXaSE  TAX  AGAINST  RAILROADS. 

Common  Pleas  Court  of  Franklin  County. 

The  Cincinnati,  Georgetown  &  Portsmouth  Railroad  Com- 
pany V.  W  B.  Poland,  F.  F.  Munn  and  R.  M.  Ditty,  Mem- 
bers OP  THE  State  Tax  Commission  of  Ohio;  and  The 
Felicity  &  Bethel  Railroad  Company  v.  Same  ; 
and  Tpie  Youngstown  &  Ohio  River  Rail- 
road Company  v.  Same. 

Decided,  December,   1910. 

Taxation — Jurisdiction  of  Courts  in  Equity  to  Enjoin  Assessments  Made 
by  the  Ohio  Tcax  Commission — Proper  Basis  for  Classifying  Steam 
and  Interurhan  Railways*— Character  of  Corporations  not  to  he 
Determined  from  Their  Charters — Construction  of  the  Excise  Tax 
Law. 

1.  Jurisdiction  may  be  exercised  by  a  court  of  equity  to  restrain  the 

Ohio  Tax  Commission  from  Improperly  taxing  corporations  under 
the  excise  law. 

2.  Whether  a  given  railway   is  a  commercial  or  an  interurhan  road 

must  be  determined  from  its  method  of  operation  and  the  charac- 
ter of  business  which  it  carries  on,  and  not  exclusively  from  Its 
charter;  and  a  road  which,  prior  to  the  advent  of  electricity  as  a 
motive  power,  was  chartered  as  a  steam  or  commercial  road,  and 
was  built,  and  operated  for  a  considerable  period  as  a  narrow  gauge 
steam  road,  but  was  subsequently  electrified  and  is  now  operated  In 
all  respects  as  an  interurhan  road,  will  be  regarded  for  purposes 
of  taxation  under  the  excise  law  as  an  interurhan  rather  than  a 
steam  road. 

3.  A  road  only  eight  miles  long,  over  which  but  one  car  is  operated 

which  is  propelled  by  electricity  taken  from  a  trolley  wire,  is 
an  interurhan  road  within  the  meaning  of  the  excise  tax  law,  not- 
withstanding the  company  was  chartered  for  the  purpose  of  ac- 
quiring right-of-way,  and  building,  equipping,  maintaining  and 
operating  a  railway  to  transport  freight,  passengers,  express  and 
mail  and  do  a  general  railway  business. 

4.  But  where  a  road  carried  on  a  part  of  its  business  as  an  interurhan 

and  the  remainder  as  a  steam  road,  the  excise  tax  will  be  assessed 
against  the  company  in  its  two  capacities. 

Frank  F.  Dimrnore  and  Metzger  <&  Smith,  for  plaintiffs, 
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KiNKEAD,  J. 

The  three  above  named  cases  were  argued  and  submitted  to- 
gether on  demurrers  to  the  petitions. 

The  plaintiff,  the  Cincinnati,  Georgetown  &  Porstmouth  Rail- 
road Company,  claiming  to  be  an  interurban  railroad  company, 

seeks  to  enjoin  the  state  tax  commission  from  certifying  to  the 
Auditor  of  State  that  it  is  a  ** railroad  company"  and  should 
pay  4  per  cent,  on  its  gross  earnings,  and  from  taking  any  ac- 
tion or  making  report  to  the  Auditor  of  State  whereby  it  will  be 
charged  and  required  to  pay  a  tax  in  excess  of  1.2  per  cent., 
which  is  chargeable  as  against  interurban  roads. 

The  state  tax  commission  holds  plaintiff  to  be  a  **  railroad 
company,'*  and  not  ** interurban  road,"  because  its  charter 
shows  it  to  have  been  incorporated  as  a  railroad  company. 

The  matter  is  submitted  upon  demurrer  to  the  petition,  which 
alleges  that  plaintiff  was  incorporated  October  27,  1880,  under 
the  railroad  laws  of  Ohio,  for  the  purpose  of  constructing  a  rail- 
road under  the  laws  of  Ohio  from  Cincinnati  to  Portmouth,  and 
for  the  purpose  of  purchasing  the  property  formerly  owned  by 
the  Cincinnati  &  Portmouth  Railroad  Company. 

Plaintiff  operated  its  railroad  from  1880  until  some  time  in 
1902,  as  a  narrow  gauge  railroad,  using  steam  as  a  motive  power 
and  running  from  its  station  at  Carrel  street  and  the  corner  of 
Railroad  street,  eastern  Cincinnati,  to  Georgetown,  forty-two 
miles  distant. 

In  1902  it  changed  its  gauge  to  the  standard  gauge,  and  at  th 
same  time  acting  under  the  authority  of  an  act  of  the  General 
Assembly,  passed  May  21,  1894  (91  Ohio  Laws,  397),  Section 
3310-1,  Revised  Statutes  (General  Code,  Section  8758),  further 
changed  its  motive  power  from  steam  to  electricity.  At  I  hat 
time  it  constructed  a  large  power  house  at  Highland  Park,  and 
installed  therein  the  proper  machinery  to  generate  eiectrieitv  to 
furnish  power  with  which  to  operate,  and  alSv)  two  sub-stations, 
one  in  Hamilton  county  and  one  in  Brown  couat..\  for  the  pur- 
pose of  enabling  it  to  properly  distribute  the  electrieity  for  serv- 
ice in  operating  its  cars.  In  addition  to  the  power  houses,  sub- 
stations and  appurtenances,  it  erected  the  necessary  poles,  lines, 
and  placed  the  necessary  wires  throughout  the  entire  length  of 
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its  road  for  the  purpose  of  conducting  and  distributing  the  "elec- 
tricity, and  also  erected  a  trolley  line  with  proper  supports  there- 
for, so  that  electric  cars  could  be  used  with  trolley  poles  thereon 
connecting  with  the  trolley  wires,  and  the  electricity  conducted 
to  the  motors  of  said  cars  foi*  the  propulsion  thereof. 

It  is  further  alleged  that  it  has  since  extended  its  lines  to 
different  points  named  in  the  petition,  among  which  is  from 
Coney  Island  junction  to  Coney  Island  in  Hamilton  county,  a 
pleasure  resort  on  the  Ohio  river ;  that  the  contract  with  the  city 
of  Cincinnati  required  it  to  use  electricity  as  a  motive  power 
after  its  construction ;  that  it  entered  into  a  traffic  arrangement 
with  the  Cincinnati  Traction  Company  and  the  Cincinnati  Street 
Railway  Company,  whereby  its  passenger  cars  passed  on  to  the 
tracks  of  the  Cincinnati  Traction  Company,  into  and  through 
the  streets  of  the  city  of  Cincinnati,  into  the  interurban  station ; 
that  in  1902  it  ceased  running  trains,  consisting  of  baggage  and 
mailcars  and  coaches  drawn  by  steam  locomotives,  and  has  since 
operated  single  electric  cars  with  electric  motors  attached  to  the 
trucks  thereof. 

In  substance,  all  its  cars  are  run  and  operated  precisely  as  in- 
terurban cars;  it  operates  mail  and  express  cars  precisely  of  the 
same  pattern  as  the  passenger  cars.  It  operates  an  electric 
freight  locomotive  having  electric  motors  attached  to  trucks,  and 
the  greater  part  of  its  freight  business  is  thus  conducted.  But  it 
has,  and  uses  to  some  extent,  a  steam  locomotive  for  drawing 
heavy  freight  trains,  but  it  claims  that  the  use  of  steam  power  for 
said  purpose  is  incidental,  and  is  made  necessary  by  certain  grades 
on  its  line,  and  constitutes  a  very  small  portion  of  its  branch 
lines. 

The  question  presented  by  the  demurrer  to  the  petition  in  each 
case  is  whether  the  plaintiff  shall  be  classed,  for  purposes  of 
taxation,  under  the  excise  tax  law,  as  a  ** railroad  company,''  or 
as  an  ** interurban  railroad  company.''  The  tax  upon  the  gross 
receipts  of  a  railroad  company  is'4  per  cent.,  while  that  upon  in- 
terurban railroads  is  1  1-10  per  cent. 

The  plaintiff  company  contends  that  it  is  to  be  regarded  as  an 
interurban  railroad,  while  the  tax  commission  has  held  that  it 
is  to  be  considered  as  a  railroad  company,  and  taxed  as  such.     It8 
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decision  is  based  upon  the  theory  that  it  was  chartered  as  a  rail- 
road company. 

There  is  no  doubt  that  interurban  railroads  are  recognized  as 
a  distinct  and  separate  class  of  railroads,  as  distinguished  from 
what  has  always  been  known  and  recognized  by  law  as  **commer- 
ciar'  or  ** steam  railroads."  The  distinction  between  the  two 
classes  of  railroads  has  been  based,  not  only  because  of  the  pri- 
mary difference  in  the  motive  power  used  in  the  propulsion  of 
their  cars,  but  as  well  in  the  method  or  manner  in  which  their 
business  is  carried  on.  '*Commerciar'  or  ** steam  railroads"  as 
a  class  have,  from  an  early  period,  been  recognized  as  a  distinct 
cl.ass,  the  business  of  such  roads  having  been  carried  on  in  a  man- 
ner peculiar  to  this  class  of  road;^,  and  which  has  been  conducted 
in  a  materially  different  way  from  that  in  which  the  business 
of  the  interurban  railroad  business  has  been  carried  on. 

Interurban  railroads,  as  a  class,  are  doubtless  the  result  or  out- 
growth of  the  development  of  street  railways  and  the  application 
of  electricity  as  a  motive  power.  {Elliott  Railroads,  Section 
10966fe;  Montgomery  Amusement  Co.  v.  Montgomery  Traction 
Co.,  139  Fed.,  350.) 

Following  on  the  heels  of  the  urban  street  railways,  whose  cars 
were  propelled  by  electricity,  came  the  extension  of  this  peculiar 
class  of  railways,  accompanied  by  their  method  of  operative 
power  and  their  mode  and  character,  beyond  the  limits  of  munici- 
palities and  into  interurban  territory.  They  were  called  inter- 
urban, because  at  first  they  were  local  roads  between  cities.  The 
mode  of  operation  and  the  character  of  this  business  was  much 
like  that  of  street  railways.  In  the  beginning  they  operated 
exclusively  in  territory  distinctively  local,  and  confined  their 
business  to  the  limitations  in  passenger  traffic  between  cities  or 
municipalities  of  limited  area  and  distance.  In  their  inception 
their  traffic  was  of  a  wholly  different  nature  and  character  than 
that  of  steam  railroads.-  At  first  they  were  designed  to  cover 
territory  not  reached  by  the  commercial  or  steam  railroads,  al- 
though in  some  instances  for  short  distance  they  may  have  cov- 
ered the  same  territory  as  did  the  steam  railroads..  But  their 
traffic  even  in  such  cases  w^as  distinctively  interurban  and  local 
in  character.     Then  and  since  their  traffic  is  designed  to  accom- 
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modate  rural  territory  in  the  same  manner  in  which  street  rail- 
ways serve  the  people  of  cities,  the  people  in  which  localities  not 
being  able  to  use  the  steam  railways  in  the  same  way.  Their 
tariff  or  passenger  charges  were  much  less  than  that  of  ^eam 
roads  because  the  cost  of  operation  was  less. 

In  the  early  period  of  the  history  of  interurban  roads  their 
method  of  obtaining  their  franchises  and  of  securing  their  rights- 
of-way  was  entirely  unlike  that  of  the  commercial  roads.  At 
first  they  possessed  no  power  of  eminent  domain,  but  by  analogy 
to  that  of  street  railways  they  secured  their  rights-of-way  in  in- 
terurban territory  over  highways  by  consent  of  abutting  prop- 
erty owners  and  by  permission  of  the  county  commissioners  in 
the  counties  through  which  their  lines  were  constructed. 

As  they  developed  and  grew  in  importance  the  necessity  of  ob- 
taining their  own  private  rights-of-way  was  recognized.  This 
right  was  given  them  for  the  first  time  in  this  state  by  legislative 
enactment  passed  May  17,  1894.     (91  0.  L.,  285.) 

This  act  authorized  companies  which  were  incorporated  under 
Section  3236,  Revised  Statutes,  to  construct,  maintain  and  oper- 
ate electric  street  railroads  using  other  than  animal  power  for 
the  transportation  of  passengers,  packages,  express  matter,  U.  S. 
mail,  baggage  and  freight  upon  the  highways  in  the  State  out- 
side of  municipalities,  or  upon  private  rights-of-way. 

In  pursuance  of  this  purpose,  municipal  councils  were  also  au- 
thorized to  grant  permission  to  interurban  roads  to  make  use  of 
the  tracks  of  a  street  railway  within  the  limits  of  cities  by  agree- 
ment. And  if  the  street  railway  companies  within  the  munici- 
pality and  the  interurban  railroads  could  not  agree,  the  latter 
were  authorized  to  condemn  the  right  to  make  use  of  the  tracks 
of  such  existing  street  railway  companies  (91  0.  L.,  253,  Sec.  1). 
These  grants  were  limited  to  a  term  of  twenty  years. 

This  discloses  a  clear  purpose  to  recognize  interurban  railroads 
as  a  distinct  class,  wholly  different  from  street  railways,  and  un- 
like steam  or  commercial  railroads. 

Interurban  railroads  have  been  defined  as  those  connecting 
distant  communities,  which  are  laid  mainly  on  the  highways,  and 
as  much  as  lie  within  each  of  these  communities  as  are  built  upon 
its  streets  and  operated  so  as  to  promote  local  convenience  and 
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make  these  streets  more  serviceable  to  the  public.  {Baldwin 
American  Railroad  Law,  9.) 

In  the  course  of  the  development  of  these  roads  and  the  growth 
of  their  business,  they  have  become  somewhat  of  a  mixed  or  hybrid 
character.  Since  they  have  been  taking  advantage  of  the  right  of 
eminent  domain  conferred  upon  them  by  law,  they  have  become 
much  more  extensive  in  character,  and  have  come  to  carrying  on 
their  business  in  much  the  same  manner  as  do  the*  commercial 
roads,  though  in  a  more  limited  character.  Their  lines,  however, 
have  grown  in  length;  they  now  carry  freight  to  a  considerable 
extent,  and  not  only  run  separate  freight  cars,  but  even  run 
trains  consisting  of  more  than  one  car  for  the  purpose  of  trans- 
porting local  freight.  These  electrical  interurban  roads,  in  the 
speed  of  their  trains,  in  the  distances  traveled,  and  in  their  capa- 
bilities for  transportation,  are  said  to  be  well  within  the  field  of 
public  utilities,  hitherto  occupied  by  steam  railroads  alone. 
{Maliott  V.  CollinsvUle  &  C.  R.  Co.,  108  Fed.,  313.) 

And  the  courts  have  applied  to  this  class  of  roads  the  same  rules 
of  negligence  in  the  conduct  of  their  business  as  govern  the  opera- 
tion of  steam  roads.  {Cinci7inuti  &  C.  R,  Co,  v.  Lehe,  68  0.  S., 
101.) 

The  similarity  of  the  mode  of  conducting  the  business  of  these 
roads  to  that  of  steam  railroads  has  given  rise  to  some  difficulty 
in  applying  statutory  provisions  to  them.  But  with  all  their 
development,  and  approach  in  similarity  to  commercial  steam 
roads,  they  still  stand  in  a  distinctive  class  by  themselves,  and 
are  recognized  in  law  as  interurban  railroads. 

The  difficulty  presented  in  this  case  arises  from  the  fact,  as  it 
is  claimed  by  defendants,  that  the  plaintiff  was  chartered  as  a 
steam  railroad;  and  though  it  afterwards  changed  its  mode  of 
operation  from  steam  propulsion,  and  from  the  method  of  opera- 
tion of  steam  roads,  to  that  pursued  by  distinctively  interurban, 
it  is  said  that  it  must  still  be  classed  as  a  '*  railroad- company. " 

It  is  claimed,  on  the  other  hand,  that  it  took  advantage  of  the 
law  passed  May  21,  1894  (91  0.  L.,  397),  which  authorized  any 
railroad  theretofore  constructed  to  use  electricity  as  a  motive 
power;  that  in  pursuance  of  this  law  it  not  only  electrified  its 
road,  but  that  it  completely  changed  its  method  of  operation 
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from  steam  to  the  same  character  as  that  pursued  by  roads  origi- 
nally incorporated  as  interurban  railroads.  It  is  averred  that 
plaintiff  has,  since  such  change,  ceased  to  run  trains  of  cars  pro- 
pelled by  steam  engine,  and  has  since  run  single  cars  propelled 
by  electricity,  poles  and  wires ;  that  any  use  of  steam  as  a  motive 
power,  or  any  running  of  trains  of  freight  cars  propelled  by 
steam  engines,  is  only  incidental  to  its  business  as  a  distinctively 
interurban  road;  that  its  charges  for  the  carriage  of  passengers 
and  freight  are  those  imposed  by  interurban  roads  and  less  than 
those  charged  for  similar  service  by  steam  roads,  and  for  this 
reason  it  is  to  be  classed  for  purposes  of  taxation  under  the  laws 
of  Ohio  as  an  interurban  road. 

The  precise  question,  then,  is  whether  it  shall  be  considered  as 
a  commercial  railroad,  for  purposes  of  taxation,  because  it  was 
originally  chartered  as  a  commercial  road,  or  whether  it  shall  be 
classed  as  an  interurban  road  because  of  the  changed  method 
of  carrying  on  its  business. 

This  must  be  decided  by  recourse  to  the  meaning  and  purpose 
of  the  law  in  question  and  by  the  powers  exercised  by  the  plaintiff, 
and  not  exclusively  by  its  charter. 

I  will  consider  briefly  the  charter  of  the  plaintiff  company,  and 
the  effect  which  it  should  have  on  the  pending  question. 

It  is  organized  for  the  purpose  of  constructing  and  operating 
a  railroad  under  and  by  virtue  of  the  laws  of  Ohio.  It  is  provided 
that  said  railroad  shall  be  constructed  from  the  city  of  Cincin- 
nati, in  the  county  of  Hamilton,  and  state  of  Ohio,  thence  through 
the  counties  of  Hamilton,  Clermont,  Brown  and  Adams,  to  Ports- 
mouth, in  Scioto  county.  Said  corporation  is  organized  for  the 
purpose  of  purchasing  the  railroads,  franchises  and  property,  real 
and  personal,  owned  by  the  Cincinnati  &  Portsmouth  Railroad 
Company,  and  sold  at  judicial  sale  to  Henry  Brachmann,  and 
for  the  further  purpose  of  finishing  and  completing  said  rail- 
road between  the  points  and  through  the  counties  mentioned  and 
operating  the  same. 

It  was  chartered  October  27th,  1880,  as  the  petition  alleges, 
''under  the  railroad  laws  of  the  state  of  Ohio,  for  the  purpose 
of  constructing  and  operating  a  railroad  under  and  by  virtue  of 
said  laws,"  etc. 
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All  corporations,  whether  for  the  purpose  of  constructing  and 
operating  a  railroad,  or  carrying  on  any  other  business,  are  or- 
ganized under  the  general  Is^ws  for  the  organization  of  corpora- 
tions. It  is  not  organized  under  the  railroad  laws  as  alleged,  but 
its  purpose  to  become  a  railroad  company  is  disclosed  by  its  char- 
ter, which  states  the  kind  of  business  it  intends  to  carry  on.  It  is 
entirely  clear  that  plaintiff  in  its  earlier  history  became  a  com- 
mercial railroad  company  because  it  exercised  the  powers  and 
rights  conferred  by  the  chapter  of  the  Revised  Statutes  upon 
** Railroad  Companies.'*  It  could  not  then  have  Deen  considered 
as  any  other  kind  of  a  corporation,  because  there  were  no  such 
roads  in  existence  as  '*interurban  railroads,'*  aa  they  have  since 
become  known. 

I  think  it  is  entirely  clear  that  the  plaintiff  became  known  as  a 
** railroad  company'*  by  reason  of  the  character  of  business  which 
it  at  first  carried  on.  It  engaged  in  what  was  then  known  as 
railroad  business,  because  its  powers  were  those  prescribed  by 
statutes  relating  to  railroads.  Its  charter  did  not  authorize  it  to 
exercise  the  right  of  eminent  domain,  and  the  numerous  other 
things  which  the  law  authorized  such  corporations  to  do.  It  ac- 
quired these  powers  by  law.  So  its  character  as  a  railroad  com- 
pany, as  that  term  has  been  understood,  njust  have  been  more  dis- 
tinctly established  by  the  laws  relating  to  railroad  companies, 
which  determined  the  character  of  business  which  it  carried  on 
by  its  charter. 

Will  this  not  show  then  that  a  change  made  by  the  plaintiff  in 
the  method  of  carrying  on  its  business,  by  virtue  of  new  powers 
conferred  by  law — not  upon  railroad  companies — but  upon  cor- 
porations organized  under  Revised  Statutes,  Section  3236,  re- 
sults in  changing  its  character  and  nature  as  a  corporation,  par- 
ticularly in  so  far  as  relates  to  the  business  carried  on  by  it  ?  It 
seems  so. 

It  is  my  judgment  that  when  the  plaintiff  elected  to  take  ad- 
vantage of  the  act  passed  May  21,  1894,  by  changing  its  motive 
power,  equipment  and  method  of  operation  to  that  of  interurban 
roads,  it  completely  changed  its  character  as  a  corporation  be- 
cause in  pursuance  of  the  powers  conferred  by  law  upon  inter- 
urban roads,  it  ceased  to  carry  on  the  business  of  a  commercial 
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railroad  company,  but  on  the  other  hand  has  carried  on  the 
business  of  an  interurban  railroad. 

As  man  is  known  by  his  deeds,  so  is  a  corporation  known  by 
the  kind  of  business  it  carries  on.  The  only  difference  between 
plaintiff  and  a  corporation  organized  since  interurbans  have  come 
into  existence,  is  perhaps  the  fact  that  the  charter  of  interurban 
roads  may  specifically  state  in  detail  the  intention  to  construct 
and  operate  an  interurban  road.  But  how  different  is  it,  when 
the  Legislature  authorizes  a  previously  existing  railroad  com- 
pany to  change  its  charlicter  as  such  and  become  an  interurban 
by  change  in  equipment  and  method  of  operation. 

I  am  of  the  opinion,  therefore,  that  the  exercise  of  the  powers 
conferred  by  law  upon  such  corporations,  and  their  consequent 
method  of  doing  business,  should  be  the  test  in  determining  the 
question,  rather  than  the  charter  alone. 

It  seems  to  be  made  by  the  language  of  the  taxing  act  itself, 
that  the  plaintiff  must  be  classed  as  an  interurban  railroad. 
Section  46  of  the  act  of  May  10,  1910,  provides : 

**That  any  *  *  •  corporation,  wherever  organized  or  in- 
incorporated,  *  •  •  when  engaged  in  the  business  of  oper- 
ating  a  (street,  surburban  or)  iyUerurban  railroad,  wholly  or 
partially  within  the  state,  whether  the  cars  used  in  such  busi- 
ness are  propelled  by  animals,  steam,  cable,  electricity,  or  other 
motive  power,  is  a  street,  surburban  or  interurban  railroad  com- 
pany/' 

The  test  prescribed  by  the  taxing  law  itself  is  the  kind  of 
business  carried  on  by  the  corporation.  And  this  is  as  it  should 
be,  because  an  excise  tax  is  a  tax  upon  the  business.  And  the 
tax  authorized  by  the  law  in  this  state  is  upon  the  business 
carried  on. 

The  law  provides  that  when  a  corporation  engaged  in  the 
business  of  operating  an  interurban  railroad,  without  regard  to 
whether  the  cars  be  propelled  by  steam  or  electricity,  is  to  be 
considered  for  purposes  of  taxation  as  an  interurban  railroad 
company. 

The  act  prescribes  that  the  statement  of  an  interurban  rail- 
road shall  contain  the  entire  gross  earnings,  etc. ;  that  the  com- 
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mission  shall  ascertain  and  determine  the  gross  earnings  of 
interurban  railways,  and  report  the  same  to  the  Auditor  of 
State,  and  that  **the  Auditor  of  State  shall  charge  for  collec- 
tion from  each  •  •  •  interurban  railroad  company,  a  sum 
in  the  nature  of  an  excise  tax,  for  the  privilege  of  carrying  on  its 
intrastate  business,  to  be  computed  on  the  amount  so  fixed  and 
reported  to  him  by  the  commission  as  the  gross  earnings  of  such 
company  on  its  intrastate  business  for  the  year,"  etc.,  •  •  * 
by  taking  one  and  two-tenths  per  centum  of  all  gross  earnings. 

Each  railroad  company  is  required  to  pay  four  per  centum 
on  its  gross  receipts. 

It  is  apparent  that  the  law  recognized  the  distinction  between 
the  kinds  of  business,  as  well  as  the  charges  made  respectively 
by  ** railroad  companies,"  and  '* interurban  railroads,"  because 
of  the  per  centum  charged.  The  tariff  charges  of  interurban 
railroads  are  less  than  those  of  commercial  railroads,  and  con- 
sequently the  per  centum  of  tax  is  less.  It  is  alleged  that  the 
tariff  charges  of  plaintiff  are  those  of  interurban  roads. 

Applying  the  law  to  the  facts  alleged  in  the  petition,  the 
judgment  of  the  court  is  that  the  plaintiff  is  to  be  regarded  with- 
in the  meaning  of  the  excise  tax  law,  not  as  a  commercial  or  steam 
railroad  company,  but  as  an  interurban  railroad  company,  and 
taxed  as  such. 

The  question  has  been  mooted,  whether  the  tax  commission 
may  be  sued,  whether,  being  a  representative  of  the  state,  it  is 
not  exempt.  But  the  appearance  of  the  commission  has  been 
entered.  The  commission  is  an  executive  arm  of  the  state,  clothed 
with  quasi  judicial  powers.  I  believe  it  has  been  held  in  other 
states  having  tax  commissions,  that  their  conclusions,  at  least  in 
some  matters,  is  final,  and  not  subject  to  supervision  by  the 
courts.  It  has  always  been  regarded  as  fundamental  that  parties 
improperly  taxed  may  resort  to  the  courts  for  relief.  And 
there  seems  to  be  no  valid  reason  why  jurisdiction  should  not 
be  exercised  by  a  court  of  equity  in  restraining  such  a  body  as 
the  state  tax  commission  from  improperly  taxing  corporations 
under  the  excise  law. 

The  order  of  the  court  is  that  the  demurrer  to  the  petition 
be  overruled. 
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In  the  case  of  The  Felicity  &  Bethel  Railroad  Company  v. 
the  Commission,  the  facts  appearing  in  the  petition  are  in 
substance  the  following : 

The  Felicity  &  Bethel  Railroad  Company  was  incorporated 
January  18th,  1904,  under  the  railroad  laws  of  Ohio,  for  the 
purpose  of  constructing  and  operating  a  railroad  from  Bethel 
to  Felicity,  a  distance  of  8i/^  miles.  It  connects  with  the  Cin- 
cinnati, Georgetown  &  Portsmouth  Railroad  Company,  which  is 
operated  with  electricity.  This  road  does  not  operate  any  freight 
cars,  and  only  one  passenger  car,  which  is  an  electric  car  with 
electric  motors,  trolley  poles  and  a  trolley  wire,  a  controller 
on  the  front  of  the  car  to  turn  on  and  shut  oflf  the  elecricity,  said 
car  being  in  charge  of  a  motorman  and  a  conductor;  that  it 
has  a  pole  line  with  electric  wires  suspended  thereon  for  the 
distribution  of  the  electric  power;  that  its  single  passenger 
car  is  in  continuous  operation,  running  back  and  forth  from 
Bethel  to  Felicity,  stopping  at  all  road  crossings  and  many  farm 
houses,  and  at  all  settlements  along  the  line,  for  the  purpose 
of  taking  on  and  discharging  passengers  and  small  express 
packages;  that  its  charter  does  not  provide  or  require  that  it 
should  use  steam  as  a  motive  power,  or  that  it  should  run  trains 
drawn  by  a  locomotive,  with  coaches  attached  thereto,  and  it  does 
not  use  steam  but  all  its  operation  is  by  electricity;  that  it  is 
an  interurban  railroad,  and  not  a  railroad,  as  said  terms  are 
used  in  the  tax  commission  act. 

The  charter  of  this  company  provides  that  its  purpose  was 
to  acquire  right-of-way,  build,  equip,  maintain  and  operate  a 
railway,  to  transport  freight,  passengers,  express,  mail,  and  to 
do  a  general  railroad  business. 

It  seems  clear  that  this  road  is  to  be  considered  as  an  inter- 
urban road,  and  taxed  as  such  under  the  excise  tax  law. 

The  demurrer  to  the  petition  in  this  case  is  therefore  over- 
ruled. 

In  the  third  case,  of  the  Youngstown  &  Ohio  River  Railroad 
Company  v.  the  Commission,  the  facts  are  substantially  as  fol- 
lows: 

The  Youngstown  &  Ohio  River  Railroad  Company  was  char- 
tered December  8,  1905.     It  provided  that  the  kind  of  improve- 
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ment  intended  to  be  constructed  by  this  corporation  is  a  railroad, 
using  either  steam  or  electricity  as  a  motive  power.  It  is  averred 
that  the  city  of  Salem,  under  a  law  authorizing  it,  constructed 
a  line  of  railroad  between  the  city  of  Salem  and  a  point  at  or 
near  the  village  of  Washingtonville,  in  Columbiana  county,  Ohio, 
in  such  manner  as  to  connect  with  the  Niles  and  New  Lisbon 
branch  of  the  Erie  Railroad,  and  was  known  as  the  Salem 
Railroad,  and  was  constructed  for  the  purpose  of  permitting  the 
Erie  Railroad  and  its  eonnecting  lines  to  compete  with  the  Pitts- 
burgh, Ft.  W.  &  C.  R.  R.  Co.  at  the  city  of  Salem,  and  said 
Salem  Railroad  was  operated  as  a  steam  railroad  and  in  no 
other  manner. 

Actions  were  thereafter  brought  invalidating  the  law  under 
which  the  road  was  built,  and  the  same  was  sold,  becoming  the 
property  of  the  Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co.  In  190o 
the  latter  leased  the  road  to  the  Youngstown  &  Ohio  River 
Railroad  Company,  which  has  since  used  the  line  of  railroad 
known  as  the  Salem  Railroad  as  a  part  of  the  Youngstown  & 
Ohio  River  Railroad  Company's  line,  and  has  equipped  the  same 
for  electrical  operation,  and  ever  since  the  24th  day  of  Decem- 
ber, 1907,  has  carried  on  the  passenger  traffic  of  said  road 
entirely  by  means  of  its  electric  cars,  and  no  other  part  of 
the  operation  of  said  line  has  been  carried  on  by  means  of  steam 
power,  except  a  part  of  the  freight  traffic,  some  of  which  has 
been  hauled  by  steam,  and  by  means  of  electrical  power;  that 
the  engines  and  rolling  stock  acquired  by  the  lease  have  been 
used  at  times  for  hauling  freight  over  other  parts  of  its  line 
between  Washingtonville  and  the  city  of  East  Liverpool;  that 
it  has  constructed  power  house  and  all  electrical  equipment 
necessary  for  the  operation  of  an  electric  road. 

It  is  averred  that  of  the  ninety-one  per  cent,  of  its  gross 
earnings,  constituting  its  intrastate  business,  less  than  fourteeji 
per  cent,  was  earned  by  means  of  the  use  of  steam  power  in  the 
operation  of  its  road,  all  the  remainder  being  earned  by  the 
use  of  electricity,  in  hauling  both  freight  and  passenger  cars. 
That  all  of  the  passenger  cars  are  operated  as  single  interur- 
ban  electric  cars,  and  are  interurban  electric  cars,  and  not 
steam  railroad  cars. 
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It  admits  that  it  also  to  some  extent  uses  steam  locomotive 
for  drawing  its  heavy  freight  trains,  but  alleges  that  the  use 
of  steam  power  for  said  purpose  is  incidental,  and  is  made  neces- 
sary by  certain  heavy  grades  on  its  main  line,  and  constitutes 
a  very  small  part  of  its  total  operation. 

It  appears  from  the  petition  that  this  road  carries  on  a  part 
of  its  business  as  a  commercial  or  steam  railroad  company,  and 
a  part  of  it  as  an  interurban  railroad  company.  It  is  distinctly 
averred  that  less  than  fourteen  per  cent,  of  its  business  is  earned 
by  the  use  of  steam,  and  the  remainder  by  the  use  of  electricity. 

My  judgment  is,  that  in  the  conduct  of  its  business  by  the 
use  of  steam  and  its  equipment  as  a  railroad  company,  it  is 
carrying  on  the  business  of  a  commercial  or  steam  railroad  com- 
pany. 

On  the  other  hand,  in  the  conduct  of  its  business  by  the  use 
of  electricity  and  electrical  equipment,  it  is  engaging  in  the 
business  of  an  interurban  railroad. 

As  the  tax  is  on  the  business  done,  there  can  be  no  objec- 
tion to  assessing  the  tax  against  this  company  in  the  two 
capacities. 

This  suggests  the  futility  of  regarding  the  charter  of  a 
corporation  as  the  test,  rather  than  the  nature  and  character  of 
business  done  by  it.  A  company  may  be  incorporated  for  the 
purpose  of  engaging  in  the  business  of  operating  an  interurban 
railroad,  but  may  in  fact  do  a  considerable  portion  of  its  busi- 
ness as  a  commercial  steam  railroad.  It  would  be  taxed  as  an 
interurban  railroad,  when  in  fact  it  ought  to  pay  a  part  of  its 
tax  as  a  ** railroad  company.'* 

The  judgment  of  the  court  is,  that  the  demurrer  is  not  well 
taken,  so  far  as  the  petition  seeks  to  enjoin  the  defendants  from 
certifying  the  percentage  of  business  done  by  it  as  an  interur- 
ban railroad,  for  purposes  of  taxation  as  a  railroad  company, 
but  is  good  in  so  far  as  it  seeks  to  enjoin  the  commission  from 
certifying  the  percentage  of  its  business  done  by  it  as  a  rail- 
road company,  for  purpose  of  taxation  as  such. 

It  is  suggested  that  the  petition  be  amended,  by  stating  two 
causes  of  action,  and  the  demurrer  be  resubmitted,  and  an  order 
made  a<M5ording  to  the  views  here  expressed. 
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INDEFEASIBLE  ESTATES  VESTING  AFTER  DEATH  OF 

LIFE  TENANT. 

Common  Pleas  Court  of  Guernsey  County. 

Charles  E.  Miller  et  al  v.  Jennie  B.  Mili^er. 

Decided,  January,  1911. 

y^ills — Devises  Which  Vest  in  Interest  But  Not  in  Possession — Estates 
Which  Became  Indefeasible  Upon  Death  of  the  Life  Tenant — Effect 
of  Death  of  a  Remainderman  Without  Issue — Words  **Dying  With- 
out Issue''  Should  he  Referred  to  the  Period  of  the  Tenancy  of  the 
Life  Tenant,  When. 

Item  1  of  the  will  of  A.  M.  is  as  follows:  "I  give  and  devise  to  my 
wife  Sarah  J.  M.,  in  lieu  of  her  dower  (a  tract  of  land,  descrihing 
it,  containing  340  acres),  to  have  and  to  hold  the  same  during  her 
natural  life.  *  *  *  At  the  death  of  my  said  wife,  I  give  and 
devise  the  above  described  real  estate  to  my  three  children,  viz., 
Charles  E.,  Laura  M.  and  Alexander,  the  same  to  be  divided  be- 
tween them  equally  but  if  any  of  my  said  three  children  shall  die 
without  issue,  the  survivor  or  survivors  of  them  shall  take  the 
portion  or  portions  of  such  deceased  child  or  children."    Held: 

1.  That  by  said  Item   1  the  testator  devised  a  defeasible,  vested  re- 

mainder in  fee  in  the  land  therein  described  to  each  of  the  three 
children  therein  named,  subject  to  the  life  estate  of  Sarah  J.  M. 

2.  That  the  remainder  devised  in  said  Item  1,  while  vested  in  interest, 

was  not  to  vest  in  possession  or  be-  distributed  to  said  children 
until  the  death  of  the  life  tenant. 

3.  That  since  the  context  of  the  will  plainly  indicates  that  the  words 

in  said  item  1  "dying  without  issue,"  were  intended  by  the  testator 
to  relate  to  death  during  the  life  of  the  life  tenant,  the  vested  re- 
mainder interest  of  each  child  devised  by  said  Item  1,  was  subject 
to  be  divested  in  favor  of  the  survivors  as  substituted  devisees, 
only  in  the  event  of  death  before  the  life  tenant  without  leaving 
issue  in  esse  at  the  death  of  the  life  tenant. 

4.  That  all  three  children  having  survived  the  life  tenant,  each  then 

had  an  absolute  and  indefeasible  estate  in  the  undivided  one-third 
part  of  the  land  devised. 

5.  That  the  three  children  and  their  assigns  having  divided  the  land 

between  them  at  the  death  of  the  life  tenant,  and  having  quit- 
claimed the  interest  that  each  had  in  the  portions  acquired  by  the 
others  in  said  division,  none  of  the  children  thereafter  had  any 
estate  In  expectancy  or  otherwise  in  the  portions  acquired  by  the 
others  in  said  division. 
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J.  C.  Adams  and  T.  H,  Wheeler,  for  plaintiif . 
Ahhe  L.  J  ones  ^  contra. 

Prazier,  J. 

This  is  an  action  in  ejectment  and  was  submitted  to  the  court 
upon  an  agreed  statement  of  facts.  A  brief  summary  of  the 
facts  is  as  follows: 

November  12,  1886,  Alexander  Miller,  Sr.,  who  owned  about 
800  acres  of  land  in  this  county,  made  his  last  will.  At  that 
date,  his  wife,  Sarah  J.  Miller,  and  the  following  children  were 
living:  Charles  E.  Miller,  aged  11  years;  Laura  M.  Miller, 
aged  15  years;  Peter  Miller,  aged  20  years;  Richard  Miller, 
aged  22  years;  Eliza  J.  Miller,  aged  24  years;  Mary  E.  Collins, 
aged  27  years ;  Alexander  Miller,  Jr.,  aged  30  years ;  John  Mil- 
ler, aged  32  years;    and  Howard  Miller,  aged  34  years. 

At  the  date  of  the  will,  the  said  Richard  Miller,  Howard 
Miller  and  Mary  E.  Collins  were  married  and  then  had  children 
living.     All  the  other  children  were  unmarried. 

Alexander  Miller,  Sr.,  died  June  9,  1887,  and  the  said  will 
was  duly  probated.     Item  1  provides: 

'*I  give  and  devise  to  my  beloved  wife,  Sarah  J.  Miller,  in 
lieu  of  her  dower  (a  tract  of  land,  describing  it,  containing  340 
acres),  to  have  and  to  hold  the  same  during  her  natural  life. 
*  *  *  At  the  death  of  my  said  wife,  I  give  and  devise  the 
above  described  real  estate  to  my  three  children,  viz.:  Charles 
E.  Miller,  Laura  M.  Miller  and  Alexander  Miller,  the  same  to 
be  divided  between  them  equally,  but  if  any  of  my  said  three 
children  shall  die  without  issue,  the  survivor  or  survivors  of  them 
shall  take  the  portion  or  portions  of  such  deceased  child  or 
children.'' 

Item  2  provides: 

**I  give  and  devise  to  my  son  Howard  Miller,  for  and  during 
his  natural  life  only,  the  following  described  real  estate :  *  *  * 
At  the  death  of  my  son  Howard  Miller,  I  devise  said  land  so 
devised  to  him  to  his  children.'' 

Item  3  provides: 

*'I  give  and  devise  to  my  son  Richard  Miller,  for  and  during 
his  natural  life  only,  the  following  described  real  estate,  to-wit: 
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•  •  •  At  the  death  of  my  son  Richard  Miller,  I  devise  said 
real  estate  so  devised  to  him,  to  the  children  of  mv  said  son 
Richard  Miller.'' 

Item  4  provides: 

**I  give  and  devise  to  my  daughter  Eliza  J.  Miller  in  fee 
simple  the  following  described  real  estate."     •     *     • 

Item  5  provides: 

**I  give  and  devise  to  my  daughter  Mary  E.  Collins,  wife  of 
John  Collins,  in  fee  simple,  the  following  described  real 
estate.''    •     •    • 

Item  6  provides: 

**I  give  and  devise  to  my  son  Peter  Miller,  for  and  during 
his  natural  life  only,  the  following  described  real  estate :  *  •  • 
At  the  death  of  my  said  son  Peter  Miller,  I  devise  the  land 
so  devised  to  him,  to  his  lawful  heirs." 

Item  7  provides: 

**I  have  given  to  my  son  John  Miller  what  I  consider  about 
his  fair  proportion  of  my  estate,  and  for  that  reason  I  give  him 
the  sum  of  $500  only." 

Item  8  provides  that  certain  notes  he  holds  against  his  chil- 
dren shall  be  turned  over  to  them  and  not  regarded  as  ad- 
vancements. 

Item  9  provides : 

**If  any  of  my  children  shall  attempt,  by  any  action  at  law 
or  otherwise,  to  contest  this  will,  or  in  any  way  undertake  to 
get  any  greater  or  other  portion  of  my  estate  than  I  have  in 
this  will  given  them,  then  and  in  that  event  the  devise  herein 
to  such  child  or  children  shall  be  void  and  the  portion  herein 
given  to  such  child  or  children  shall  be  equally  divided  between 
my  children  who  do  not  attempt  to  disturb  this  will." 

Item  10  appoints  executors  of  his  will. 

The  widow  elected  to  take  under  this  will.  She  died  January 
20,  1901.  On  February  11,  1892,  after  the  death  of  the  testator 
and  before  the  death  of  his  mother,  Sarah  J.  Miller,  Alexander 
Miller,  Jr.,  by  quit-claim  deed  conveyed  his  interest  in  the  un- 
divided real  estate  devised  to  him  and  his  brother,  Charles  E, 
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Miller,  and  his  sister,  Laura  M.  Miller,  to  Jennie  B.  Knode,  who 
afterward  married  the  said  Alexander  Miller,  Jr. 

January  28,  1901,  said  Alexander  Miller,  Jr.,  executed  a 
second  deed  to  Jennie  B.  Knode  Miller,  for  the  purpose  therein 
stated,  of  correoting  an  error  in  the  description  of  the  premises. 

On  the  4th  day  of  April,  1902,  after  the  de^th  of  the  widow 
and  the  termination  of  her  life  estate  given  her  by  item  one  of 
the  will,  Chartes  E.  Miller,  Laura  Miller  (now  Dawson),  and 
Alexander  Miller  and  Jennie  B.  Miller,  wife  of  Alexander,  mutu- 
ally agreed  upon  a  division  of  the  real  estate  devised  in  Item  1 
to  the  said  Charles  E.  Miller,  Laura  Miller,  and  Alexander  Mil- 
ler, and  executed  quit-claim  deeds  to  each  other  for  the  respective 
portions  acquired  by  them  in  the  division.  By  this  division  of 
the  real  estate  described  in  Item  1,  the  said  Jennie  B.  Miller, 
who  had  acquired  Alexander's  undivided  interest  by  the  quit- 
claim deeds  aforesaid,  received  124.9  acres;  said  Charles  E. 
Miller  received  116.28  acres;  and  the  said  Laura  Miller  Daw- 
son received  100  acres.  .  In  order  to  equalize  the  division  of 
said  real  estate,  the  defendant  agreed  to  pay  said  Charles  E. 
Miller  $350  and  said  Laura  Miller  Dawson  agreed  to  pay  Charles 
Miller  $100. 

After  this  amicable  division  of  the  real  estate  described  in 
Item  1,  said  Charles  E.  Miller  and  Laura  Miller  Dawson  went 
into  possession  of  the  portion  thereof  respectively  obtained  by 
each  in  said  division,  and  said  Jennie  B.  Knode  Miller  and  her 
husband,  Alexander,  went  into  possession  of  the  portion  so  ac- 
quired by  the  said  Jennie  B.  in  said  division. 

Alexander  Miller,  Jr.,  died  January  31,  1908,  without  issue 
living  or  dead,  leaving  said  Charles  E.  Miller  and  Laura  Miller 
Dawson  (plaintiffs  here)  surviving  him. 

Jennie  B.  ]VIiller,  his  wife  and  widow,  under  the  quit-claims 
aforesaid,  has  continued  in  possession  of  said  tract  of  124.9 
acres,  and  is  now  in  possession  and  occupancy  thereof. 

The  plaintiffs,  Charles  E.  Miller  and  Laura  Miller  Dawson, 
bring  this  action  to  recover  possession  of  said  124.9  acre  tract 
now  in  the  possession  of  said  Jennie  B.  Miller. 

Both  plaintiffs  and  the  defendant  are  claiming  title  to  said 
124.9  acre  tract  under  Item  1  of  said  will, 
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Plaintiffs  contend  that,  under  Item  1  of  said  will,  each  of  the 
three  children  named  therein  takes  a  defeasible  estate  with  execu- 
tory devise  over ;  that  upon  the  death  of  any  of  said  three  named 
children,  at  any  time  (no  matter  when),  without  issue  living 
at  his  or  her  death,  the  survivor  or  survivors  take  the  share  of 
said  deceased  child;  that  Alexander,  Jr.,  one  of  the  devisees 
named  in  said  Item  1,  having  died  with<5ut  issue,  Charles  E.  and 
Laura  M.,  who  were  living  at  his  death,  became  entitled  to  his 
share  devised  to  him  by  Item  1 ;  that  the  division,  or  partition, 
of  the  land  described  in  Item  1,  at  the  death  of  the  life  tenant, 
between  the  three  children,  and  the  quit-claim  deeds  to  eacli 
other  create  no  estoppel  against  these  plaintiffs. 

As  to  the  matter  of  estoppel,  I  am  of  the  opinion  that  if, 
under  the  will,  the  plaintiffs  are  entitled  to  Alexander's  share 
because  they  survived  him,  the  actual  partition  of  the  land  and 
the  quit-claim  deeds  to  each  other  in  no  wise  disturb,  or  alter, 
the  limitations  affixed  to  the  devised  estate.  No  new  title  was 
created  by  the  partition  or  in  consequence  of  the  execution  of 
said  quit-claim  deeds.  Authorities  are  not  necessary  in  support 
of  this  proposition. 

The  defendant  contends  that  the  three  children  named  in 
Item  1  having  survived  their  mother,  the  life  tenant,  each  then 
acquired  an  indefeasible  estate  in  the  land  devised  to  each  by 
said  Item  1. 

The  plaintiffs  assert  that  the  principles  announced  by  our 
Supreme  Court  in  Parrish  v.  Ferris,  6  0.  S.,  563 ;  Niles  v.  Oray, 
12  0.  S.,  320;  Taylor  v.  Foster,  17  0.  S.,  166;  Piatt  v.  Sinton, 
37  0.  S.,  353,  and  Durfee  v.  McNeil,  58  0.  S.,  238,  are  applicable 
and  must  govern  in  the  construction  of  the  will  in  question. 

The  will  under  consideration  differs  in  important  particulars 
from  the  wills  in  the  above  cajses.  It  has  no  prototype  in  any 
of  them.     The  doctrine  laid  down  in  the  above  cases  is  that: 

**  Where  there  is  an  immediate  devise  to  A,  but  if  he  dies 
without  issue,  then  to  B  in  fee,  such  devise  is  construed  as 
giving  A  a  fee  with  an  executory  devise  over,  in  case  A  dies  at 
any  time  without  leaving  issue  at  his  death,  provided  the  will 
does  not  indicate  a  different  intention  upon  the  part  of  the 
testator;  but  if  a  different  intention  appears  in  the  will,  the 
words  are  to  be  construed  to  carry  out  that  intention." 
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.  The  case  of  Baker  v.  McGrew,  41  0.  S.,  113,  is  an  example, 
where  the  court  found  in  the  context  of  the  will  a  diflFerent  in- 
tent on  the  part  of  the  testator  and  accordingly  held  that  these 
words,  *' dying  without  issue,"  did  not  mean  deatb  of  the  devisee 
whenever  it  might  occur,  but  that  the  continguency  contemplated 
by  the  testator  was  death  without  issue  prior  to  the  period  of 
distribution  of  the  estate. 

'*In  cases  where  the  disposition  of  the  property  which  is  de- 
vised over  in  case  of  death  with  a  contingency,  as  in  case  of 
death  without  issue,  is  preceded  by  a  prior  estate  for  life,  which 
is  to  begin  in  possession  at  the  death  of  the  testator,  the  words 
*in  case  of  death  without  issue'  may  relate  to  three  possible 
periods,  viz.:  the  lifetime  of  the  testator,  the  lifetime  of  the 
prior  devisee,  and  the  period  thereafter. 

**If  by  the  words  *in  case  of  death  without  issue*  is  meant 
death  before  the  termination  of  the  life  estate,  the  devisee  who 
survived  that  event  will  take  an  absolute  interest  in  fee  in  pos- 
session, which  is  not  defeated  by  his  subsequent  death  without 
children  or  issue."     Vnderhill,  Law  of  Wills,  Vol.   1,  p.  464. 

Item  1  of  this  will  gives  the  widow  a  life  estate  in  all  the 
land  devised  therein.     It   further   provides: 

**At  the  death  of  my  wife,  I  give  and  devise  the  above  d'.»- 
scribed  real  estate  (the  real  estate  devised  to  her  for  life)  to 
my  three  children,  viz. :  Charles  E.  Miller,  Laura  ]\I.  Miller,  and 
^Alexander  Miller,  the  same  to  be  divided  between  them  equally, 
but,  if  any  of  my  said  three  children  shall  die  without  issue,  the 
survivor  or  survivors  of  them  shall  take  the  portion  or  portions 
of  such  deceased  child  or  children. ' ' 

Does  the  contingency  of  death  without  issue  relate  to,  or 
mean,  de^th  at  any  time  of  said  children;  or  does  it  relate  to 
the  period  prior  to  the  death  of  the  wife  and  prior  to  the  time 
of  vesting  the  possession?  The  controversy  here  hinges  upon 
this  question. 

The  rule  in  Ohio  is,  as  we  have  seen,  that  unless  the  context 
requires  a  different  meaning  to  be  given  to  the  words  **  dying 
without  issue,"  they  are  to  be  considered  as  meaning  death  at 
any  time. 

It  is  likewise  a  rule  of  construction  that  words  of  survivor- 
ship should  be  referred  to  the  period  of  time  provided  in  the 
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will  for  distribution  of  the  subject  of  the  gift,  unless  a  contrary  in- 
tention is  evidenced  by  the  language  of  the  will.  Remsen  on 
Wills,  p.  211,  and  cases  cited  in  foot  note;  Si^don  v.  Boyd, 
19  0.  S.,  30. 

Both  English  and  American  authorities  make  no  distinction 
in  this  regard  between  real  and  personal  property. 

Item  1  plainly  contemplates  and  requires  a  division  or  dis- 
tribution of  the  property  between  the  children  if  living  at  the 
death  of  the  life  tenant.  Only  one  division  is  contemplated, 
and  that  at  the  death  of  the  life  tenant.  If  plaintiffs'  conten- 
tion is  correct,  then  if  all  the  children  survived  the  life  tenant, 
at  least  two  divisions  would  be  required,  one  at  the  death  of  the 
life  tenant,  between  the  three,  and  a  second  division  when  one 
of  the  three  should  die  without  issue.  After  a  second  division, 
^  it  might  happen  that  one  or  both  of  the  other  children  might 
die  childless,  and  thus  it  results  that  the  property  in  Item  1 
would  be  tied  up  during  the  lives  of  all  three  children. 

This  construction,  as  is  said  in  Sumpicr  v.  Carter  (Ga.),  42 
S.  W.  R.,  325,  where  a  will  very  much  like  the  one  under  con- 
sideration here  was  before  the  court,  would  not  only  prevent 
the  free  alienation  of  property,  but  would  violate  the  rule  that 
divesting  clauses,  especially  as  to  remainders,  must  be  strictly 
construed  so  as  to  absolutely  and  indefeasibly  vest  the  estate 
at  the  earliest  possible  period  of  time.  The  will  in  that  case 
provided : 

* '  I  give  and  devise  my  whole  estate  to  my  wife  for  life  •  •  * 
at  my  wife's  death  my  whole  estate  to  be  divided  equally  be- 
tween my  six  children  (naming  them),  in  case  either  of  my 
said  six  children  should  die  without  leaving  issue,  then  their 
part  of  my  estate  to  be  equally  divided  between  my  other 
children." 

The  Supreme  Court  of  Georgia  decided  that: 

**Upon  the  death  of  the  testator,  each  of  the  children  took  a 
vested  remainder  interest  subject  to  be  divested  in  favor  of 
testator's  other  children,  as  substituted  devisees  and  remainder 
men,  upon  such  child  dying  during  the  existence  of  the  life 
tenancy  without  leaving  a  child  who  survived  the  life  tenant. 

^'The  vested  remainder  share  of  each  child  became  absolute 
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and  indefeasible  upon  his  dying  in  the  life  tenant's  lifetime, 
leaving  children,  or  upon  his  surviving  the  life  tenant  without 
children. ' ' 

In  Fergiison  v.  Thomason,  9  S.  W.,  714  (Ky.),  the  will  pro- 
vided a  life  estate  to  the  widow,  with  remainder  to  testator's 
children.     A  codicil  provided  as  follows: 

**It  is  my  further  will  that  if  any,  of  my  children  should  die 
without  children  or  heirs  of  their  body,  the  estate  above  devised 
to  them  shall  be  equally  divided  between  my  surviving  chil- 
dren and  the  heirs  of  those  that  may  die,  in  equal  share,  as 
my  children." 


The  court  held: 


**The  will  created  a  defeasible  interest  in  the  children,  sub- 
ject to  the  life  estate  of  the  mother,  but  on  her  death  each 
child  acquired  an  absolute  estate  in  his  individual  share.'* 

And  the  court  say: 

**No  iron  rule  can  be  established  as  applicable  to  words  of 
survivorship.  That  would  be  unreasonable,  because  it  would 
often  violate  the  intention  of  the  testator,  which  must  be  sought 
from  the  entire  instrument.  Where  unexplained  words  equiva- 
lent to  ** dying  without  issue"  are  use;!,-  they  win  be  construed 
as  meaning  the  death  of  the  distributee  after  that  of  the  testator 
and  before  the  time  which*-may  be  fixed  for  distribution;  so 
where  an  estate  is  devised  with  remainder  over,  but  in  the  event 
the  remainder  man  shall  die.  childless,  then  to  a  third  person, 
the  words  relating  to  survivorship  will  be  restricted  to  the  death 
of  the  remainder  man  before  the  termination  of  the  life  estate. 
We  see  no  special  reason  why  this  rule  should  not  be  applied 
to  devises  of  real  estate  as  well  as  bequests  of  personalty.  The 
will  created  a  defeasible  interest  in  the  children,  subject  to  the 
life  estate  of  the  mother.  It  fixes  no  particular  time,  by  express 
words,  when  they  should  come  into  possession  and  enjoy  it,  but  .    11.^^,^^ 

the  testator  must  be  regarded  as  having  had  in  view  that  they  ^*^^^^ 
should  do  so  at  the  time  fixed  by  law,  to-wit,  the  termination  V^o^lW^n 
of  the  life  estate.     The  property  was  then  subject  to  division    /D^Jm  !Cv^ 
among  them,  and  in  the  absence  of  such  an  expressed  intention,   fy^  ^  ^^■Jtf? 
it  should  not  be  presumed  that  he  intended  their  interest  to  be  ^^^^V^^ 
defeated  by  deMh  without  issue  however  far  in  the  future  it 
might  occur." 
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In  Lewis  v.  Shropshire^  68  S.  W.,  420  (Ky.),  the  will  provided 
a  life  estate  to  the  testator's  children,  with  a  proviso  that  if  any 
of  the  cliildren  should  die  without  issue,  his  share  should  be 
equally  divided  among  the  testator's  surviving  children.  It  was 
held  that  each  child  took  his  share  subject  to  be  defeated  by  his 
death  without  issue  before  the  death  of  the  life  tenant,  and  upon 
the  death  of  life  tenant  each  child  surviving  took  an  absolute 
estate. 

In  the  case  of  Lee  v.  Mumford  (Ky.),  1898,  44  S.  W.,  91,  the 
will  provides  a  life  estate  to  the  wife  and  at  her  death  the  prop- 
erty was  to  be  equally  divided  between  testator's  eleven  children, 
and  further  provides: 

**In  case  of  the  death  of  any  of  my  said  children  without  leav- 
ing issue,  my  will  is  that  the  property  devised  to  them  shall 
pass  to  their  brothers  and  sisters." 


In  this  case,  it  appears  that  the  children  survived  the  mother, 
the  life  tenant,  divided  the  land  among  them,  after  which  one 
of  the  children,  having  conveyed  his  portion  to  some  third  per- 
son, died  without  issue.  Just  as  in  this  case,  the  surviving 
brothers  and  sisters  brought  suit  to  recover  the  land,  and  the 
court  held  that  the  children  surviving  the  life  tenant  took  an 
absolute  fee,  and  tfcat  the  vendee  acquired  a  perfect  title,  that 
the  words  ''dying  without  issue"  were  to  be  construed  as  refer- 
ring to  the  time  before  the  period  of  distribution. 

Reference  is  had  particularly  to  the  holdings  of  the  courts  of 
last  resort  in  Georgia  and  Kentucky  on  the  construction  of  wills 
like  the  one  under  investigation  here,  as  shown  in  the  cases 
above  cited,  for  the  reason  that,  in  cases  where  wills  of  the  type 
of  those  in  the  above  Ohio  cases  first  mentioned  have  come  before 
said  courts  for  construction,  they  construe  said  wills  just  as  our 
own  Supreme  Court  does. 

Our  Supreme  Court,  in  the  Parrish  case,  supra,  in  support  of 
its  conclusions,  cite  Harris  v.  Smith,  16  Ga.,  545;  Darnel  v. 
Thompson,  12  B.  M.  (Ky.),  662. 

Daniel  v.  Thompson  is  still  the  law  of  Kentucky  as  to  wills 
of  the  type  of  the  Parrish  and  other  Ohio  cases  above  mentioned, 
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and  is  cited  with  approval  in  Louisville  Trust  Co.  v.  Maddox 
(1898),  44  S.  W.,  632. 

Judge  Smith,  of  the  Superior  Court  of  Cincinnati,  in  the  case 
of  Pendleton  v.  Bowler,  27  W.  L.  Bui.,  313,  has,  in  an  elaborate 
opinion,  gathered  up  the  results  of  the  English  cases.  It  is  there 
shown  that,  since  the  statute  I.  Vict.  C,  26,  s.  39,  the  English 
law  stands  on  precisely  the  same  footing  as  our  own.  His  ex- 
amination of  the  English  cases  shows  that,  where  wills  of  the 
type  of  the  one  under  investigation  here  have  come  before  the 
English  courts  of  last  resort,  since 'the  enactment  of  the  said 
statute,  for  construction,  it  is  uniformly  held  that,  when  a  i^ 
period  of  distribution  at  the  death  of  the  life  tenant  is  plainly  ^-^A^^>^i 
[pdicated  by  the  will,  the  words  ** dying  without  issue'*  should 
be  referred  to  the  period  of  the  tenancy  of  the  tenant  for  life. 

In  Item  1  of  the  will  of  Alexander  Miller,  Sr.,  the  period  >/ 
of  distribution  at  the  death  of  the  life  tenant  is  plainly  in- 
dicated. Prior  to  that  time,  each  of  the  three  named  children 
had  a  vested  estate  in  interest  but  not  in  possession.  The  vested 
estate  in  interest  was  subject  to  be  divested  on  the  happening 
of  the  contingency  of  dying  without  issue  before  vesting  of 
possession,  in  which  event  it  would  pass  to  the  surviving  child 
or  children. 

It  is  conceded  in  argument  that  the  division  of  the  land  could 
take  place  only  at  the  death  of  the  life  tenant.  It  is  claimed  that 
the  testator,  by  use  of  the  term  ** portion"  in  Item  1,  refers  to  a 
time  subsequent  to  the  actual  division  of  the  property,  i.  e.,  that 
the  term  has  reference  to  the  individual  or  separate  share  of 
each  child  after  division  made. 

In  this  will,  in  other  items,  the  testator  created  various  kinds 
of  estates,  life  estates,  unconditional  remainders  in  fee,  and 
fees  simple.  At  the  close  of  his  will,  he  used  the  word  **  por- 
tion," in  the  following  connection: 

**If  any  of  my  children  shall  attempt,  by  any  action  at  law 
or  otherwise,  to  contest  this  will  or  in  any  way  undertake  to 
get  any  greater  or  other  portion  of  my  estate  than  I  have  in 
this  will  given  them,  then  and  in  that  event,  the  devise  herein  to 
such  child  or  children  shall  be  void  and  the  portion  herein  given 
to  such  child  or  children  shall  be  equally  divided  between  my 
children  who  do  not  attempt  to  disturb  this  will." 


\ 
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It  is  plain  to  be  seen,  by  his  use  of  the  word  *' portion"  in 
this  connection,  that  he  means  such  estate  or  interest  as  each 
devisee  or  legatee  would  have  at  his  (testator's)  death,  because 
suits  to  contest  wills  must  be  brought  within  two  years  after 
the  probate.  Obviously,  therefore,  the  term  ** portion"  refers 
to  the  estate  or  interest  of  each  devisee,  of  whatever  quality  it 
might  be,  at  the  death  of  the  testator. 

The  words  of  the  will  devising  the  remainder,  viz.:  *'At  the 
death  of  my  wife,  I  give  and  devise  the  real  estate  above  men- 
tioned, to  my  three  children,  Charles  E.  Miller,  Laura  ^L  Miller, 
and  Alexander  Miller,  the  same  to  be  divided  between  them 
equally"  standing  alone,  would  undoubtedly  give  an  absolute 
and  indefeasible  estate  in  remainder  to  each  of  the  three  named 
children,  which  would  vest  in  interest  at  the  testator's  death  (if 
then  living),  and  in  possession  at  the  death  of  the  life  tenant, 
and  the  remainder  share  of  each  of  said  children  who  should  die 
before  the  life  tenant  would  descend  to  such  child's  heirs  nt 
law,  whoever  they  might  be,  and  vest  in  such  child's  assigns 
by  his  deed  made  during  the  life  tenancy. 

The  superadded  words,  '*but  if  any  of  my  said  three  chil- 
dren shall  die  without  issue,  the  survivor  or  survivors  of  them 
shall  take  the  portion  or  portions  of  such  deceased  child  or 
children,'  do  not  change  the  vested  remainder  previously  and 
1^  expressly  given  to  each  child  into  a  contingent  remainder  to 
only  those  children  who  survive  the  life  tenant,  but  merely 
designate  the  contingent  event  upon  which  the  remainder  to  each 
child  may  be  divested  prior  to  the  time  of  its  vesting  in  posses- 
sion, at  the  period  of  distribution,  viz.,  at  the  death  of  th;' 
life  tenant,  and  vest  in  favor  of  the  surviving  children  and  re- 
mainder men  as  substituted  devisees. 

The  dying  of  a  remainder  man  without  issue,  which  is  the  sole 
contingency  upon  which  such  remainder  man's  vested  share 
otherwise  distributable  to  him  or  her  at  the  death  of  the  life  ten- 
t/\/  ant  is  to  be  divested,  can  not  be  referred  to  a  death  before  testa- 
tor, whereby  the  whole  remainder  is  to  vest  in  the  the  other 
children  and  remainder  men,  as  survivors  at  his  (testator's) 
death,  because  he,  by  the  terms  of  the  devise,  fixed  a  later  date, 
viz.,  the  death  of  the  life  tenant,  for  the  distribution  or  vesting 
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in  possession  of  the  land  devised  in  item  one  amongst  the  re- 
mainder men  then  entitled  indefeasibily,  and  as  the  time  when 
the  remaindei^  men  were  to  be  ascertained  to  take  the  share  of 
a  child  dying  previously  without  leaving  issue  living  at  the 
death  of  the  life  tenant ;  nor  can  the  contingency  of  dying  with- 
out issue  be  made  referable  to  the  dying  of  any  remainder  man 
after  the  death  of  the  life  tenant,  because,  as  heretofore  shown,  -^ 

instead  of  one  division  at  a  fixed  period,  as  the  testator  plainly  i/WML/ 
directed,  in  the  event  all  three  of  the  remainder  men  should  sur- 
vive the  life  tenant,  two  divisions  would  be  required,  and  this 
Y^ould  simply  be  making  a  will  for  the  testator.  Hence  the  irre- 
sistible conclusion  is,  the  words  *  *  dying  without  issue, ' '  as  apply- 
ing to  the  divestment  of  any  of  said  three  named  children 's  vested 
remainder  in  favor  of  the  other  children  and  remainder  men  as 
substituted  devisees,  clearly  refer  to  a  dying  in  the  life  time  of 
the  life  tenant,  so  as  to  vest  the  remainder  in  the  estate  devised 
to  the  three  named  children  indefeasibly  in  the  survivor  or  sur- 
vivors at  the  death  of  the  life  tenant,  as  intended  by  his  will  and 
directed  in  said  item  one. 

If  this  be  the  correct  solution,  then  it*  follows  that  item  one 
should  be  interpreted  as  if  it  read,  **At  the  death  of  my  wife, 
the  life  tenant,  each  of  my  three  children  is  to. have  an  equal  share 
in  the  land  therein  described,  absolutely,  but  if  any  of  said 
children  should  die  before  the  time  I  thus  appoint  for  him  or 
her  to  have  his  share  vested  indefeasibly  in  possession,  with- 
out leaving  children  in  esse,  at  that  time,  then  and  then  only  I 
give  his  share  to  the  other  child  or  children  and  remainder  men 
^amed  in  said  item  one  who  survive  the  period  of  distribution."    .. 

Under  this  construction  of  the  will,  all  three  children  having 
survived  the  life  tenant,  each  then  had  an  indefeasible  estate  in 
the  undivided  one  third  part  of  the  land  devised,  and  plaintiffs, 
after  the  division  of  the  land  and  the  execution  of  the  quit- 
.  claim  deeds,  had  no  longer  any  interest  in  or  title  to  that  part 
conveyed  to  the  defendant.  Hence,  they  must  fail  in  this  action 
and  judgment  will  be  for  the  defendant. 


I 
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TRUST  ESTABUSHED  BY  AN  ABSOLUTE  DEVISE. 

Common  Pleas  Court  of  Montgomery  County. 

Thomas  Scholey  et  al  v.  John  H.  Winder  et  al.  • 

Decided,  January  Term,  1909. 

Trust  Carved  Out  of  cm  Absolute  Bequest  by  Parol — Disregard  by  Lega- 
tee of  Verbal  Agreement  oe  to  Purpose  for  Which  Bequest  Should 
be  Used — Lapse  of  Time  Not  a  Bar  to  Relief  of  Intended  Bene- 
ficiary, Unless — Action  to  Have  Legatee  Declared  a  Trustee  Ex- 
maleficio — Wills — Statute  of  Fromds. 

1.  A  trust  may  he  created  in  an  estate,  bequeathed  absolutely,  by  an  oral 

promise  on  the  part  of  the  devisee  to  take  the  estate  for  the  benefit 
of  the  person  or  thing  specified,  and  such  a  promise  may  be  es- 
tablished by  parol. 

2.  Where  the  averments  of  the  petition  unmistakably  charge  that  there 

has  been  a  fraudulent  appropriation  of  the  estate  on  the  part  of 
the  devisee  holding  as  trustee,  lapse  of  time  does  not  exclude  re- 
lief unless  the  equity  has  become  stale. 

Gottschall  &  Turner,  for  plaintiffs. 

McMahon  &  McMahon  and  Raymond  B.  Better,  centra. 

Snedikeb,  J. 

This  case  comes  before  the  court  on  demurrer  to  the  petition. 
The  allegations  of  the  petition  are,  that  -the  defendants  are 
members  of  Miami  Ijodge  No.  32,  K.  of  P.,  and  were  members 
for  a  long  time  prior  to  November  29,  1898,  that  one  John  0  'Kell 
was  also  for  a  long  time  prior  to  his  death  a  member  of  said 
lodge,  that  O'Kell  was  unmarried,  and  being  so  spent  a  great  deal 
of  time  at  the  lodge,  considering  it  his  home ;  that  he  in  his  life- 
time desired  and  intended  to  give  to  the  lodge  his  estate;  that 
pursuant  to  such  desire,  during  his  last  illness  and  while  he 
was  confined  to  his  room,  he  requested  the  defendant,  Smart, 
to  see  an  attorney  at  law  and  obtain  advice  with  reference  to  the 

♦  Affirmed  by  the  circuit  court  without  opinion;  circuit  court  af- 
firmed by  the  Supreme  Court,  0*KelVs  Executors  v.  Trustees  Miami 
Lodge,  83  Ohio  State,  p.  — . 
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drawing  of  his  will,  purposing  a  devise  and  disposition  of  his 
property  to  the  Miami  Lodge.  That  the  defendants  desired  to 
obtain  the  estate  for  the  benefit  of  the  lodge  and  O'K'^U  desired 
that  it  should  be  given  and  devised  to  the  lodge,  and  O'KeJi  rely- 
ing upon  the  promises  and  agreements  upon  the  part  of  the  de- 
fendants as  hereinafter  stated  that  they  would  take  the  estate 
in  trust  and  deliver  it  to  said  lodge,  did  on  the  2!)th  day  ot*  No- 
vember, 1898,  execute  his  last  will  and  testament,  .inri  therein 
the  following  gift  and  bequest  was  made: 

Item  2.  **I  give  and  bequeath  all  my  property  of  every  de- 
scription to  my  friends,  A.  P.  Smart,  John  H.  Winder  and  L. 
P.  Williams  absolutely,  having  no  heirs  of  my  body  and  my  rel- 
atives all  being  in  good  circumstances.'' 

The  allegations  of  the  petition  further  are  that  said  gift  and 
bequest  was  made  by  O'Kell  in  the  above  form  and  manner  un- 
der advice,  and  was  so  drawn  upon  the  agreement  and  promise 
of  the  defendants  to  take  the  estate  in  trust  for  the  benefit  of 
said  lodge.  Further,  that  the  defendants  are  not  related  to 
O'Kell  but  are  simply  his  brothers  in  the  order;  that  in  said 
will  he  nominated  and  appointed  the  said  Smart,  Winder  and 
Williams  as  the  executors  thereof;  that  O'Kell  died  on  the  21st 
of  December,  1898;  that  the  defendants  entered  upon  the  per- 
formance of  their  duties  as  executors,  and  that  within  the  statu- 
tory time  they  distributed  and  paid  out  the  sum  of  $4,231.80  to 
themselves  as  individuals,  each  of  them  receiving  $1,410.60; 
that  none  of  this  was  delivered  to  the  lodge  or  to  the  members 
of  the  lodge,  and  on  August  1st,  1906,  the  plaint iiTs,  as  ihe 
trustees  of  said  lodge,  made  demand  upon  tht  defendants  for  the 
delivery  of  said  money  to  said  lodge  as  held  in  trust  by  them  for 
the  same;  that  the  defendants  have  failed  and  refused  to  de- 
liver said  trust  fund  to  said  lodge. 

The  defendants  claim  first,  that  under  Section  6190  of  the 
Revised  Statutes,  they  having  been  fully  and  finally  discharged 
unless  an  allegation  of  fraud  or  mistake  appears  in  the  aver- 
ments of  the  petition,  no  cause  of  action  is  shown  against  them 
as  executors.  Second,  they  claim  that  the  statute  of  limitations 
applies  for  the  reason  that  more  than  four  years  have  elapsed 
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since  the  funds  came  into  their  hands.  Third,  they  claim  that 
the  statute  of  frauds  applies. 

The  first  inquiry  that  presents  itself  in  the  matter  is  whether 
or  not  a  trust  has  been  created  in  these  defendants  under  the 
terms  of  said  will  by  the  oral  promise  and  agreement  to  take 
said  estate  for  the  benefit  of  said  lodge.  On  this  point  we  find 
in  the  39  Tennessee,  page  684,  the  case  of  Albert  0.  McLell^n  ot 
al  V.  Charles  D.  McLean,  that  the  court  holds: 

**A  trust  may  be  carved  out  of  an  absolute  bequest  by  parol. 
If  a  testator  makes  an  absolute  bequest  of  property  to  another, 
with  the  verbal  agreement  with  the  legatee  that  she  will,  at  her 
death,  dispose  of  the  property  equally  between  his  and  her 
relations, .a  trust  is  thereby  created  in  favor  of  the  relations, 
which  will  be  enforced  in  a  court  of  equity,  if  such  legatee  fail 
to  execute  tlie  agreement. 

'  *  Such  a  trust,  resting  upon  a  parol  agreement,  must  of  neces- 
sity be  proven  by  parol  testimony. 

*  *  It  is  not  necessary,  in  order  to  establish  the  trust,  that  there 
should  be  any  mention  of  it  iii  the  bequest.  If  the  evidence 
establishes  the  trust,  it  will  be  enforced,  although  the  gift 
of  the  property  is  absolute  and  unconditional." 


And  in  the  104  Pennsylvania  State,  page  Gl.l,  the  c:tsi^  oC 
Socher's  Appeal,  the  court  say: 

**It  is  well  settled  that  a  trust  may  be  created  by  parol 
(Brightly 's  Eq.  Jur.,  Section  316).  The  jurisdiction  to  enforce 
performance  of  trusts  arises  where  property  has  been  conferred 
upon,  and  accepted  by,  one  person  on  the  terms  of  using  it  for 
the  benefit  of  another.  The  former  person,  or  owner  at  law,  is 
called  the  trustee ;  the  latter,  or  owner  in  equity,  the  cestue  que 
trust,  or  beneficiary.  This  doctrine  is  applied  to  cases  arising 
under  wills,  where  a  person  procures  a  devise  to  be  made  in  his 
favor,  on  a  distinct  declaration  or  promise  that  he  will  hold  the 
land  in  trust,  either  in  whole  or  in  part,  tor  another.  In  flogc  v. 
Hoge,  1  Watts,  163,  it  was  held  that,  if  the  testator  be  induced 
to  make  a  devise  by  the  promise  of  the  devisee  that  it  should  be 
applied  to  the  benefit  of  another,  a  trust  is  thereby  created 
which  may  be  established  by  parol  evidence;  and  that  this  is 
not  contrary  to  the  statute  of  wills.  ■VFauy  eases  might  be 
cited  in  which  the  same  principle  has  been  applied,  but  the 
doctrine  may  now  be  considered  at  rest." 
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In  the  37  Federal  Reporter,  United  States  Circuit  Court  for 
the  Western  District  of  Pennsylvania,  page  302,  it  is  held : 

*'It  is  a  settled  principle  that  if  a  testator  make  a  devise  in 
terms  absolute,  but  upon  a  private  understanding  had  with  his 
devisee,  whether  by  the  latter 's  express  promise  or  his  assent 
implied  from  his  silence,  that  he  will  apply  the  devised  estate  to 
some  purpose  designated  by  the  testator,  a  trust  arises  which  a 
court  of  equity  will  enforce,  unless  unlawful  in  itself." 

To  the  same  effect  is  the  33  Mich.,  page  453,  Hooker  v.  Axford 
and  another.    Also  the  29  N.  J.  Equity,  page  417. 

And  in  the  24th  American  Decisions  at  page  409,  Towles  v. 
Burto7i,  the  syllabus  is  that: 

*/A  trust  may  be  established  by  parol  in  an  absolute  bequest 
by  showing  that  the  legatee  received  it  upon  a  promise  made  to 
the  testator  to  provide  for  a  third  person  out  of  it.'' 

So  much  for  the  alleged  declaration  of  a  trust. 

So  far  as  the  application  of  the  statute  of  frauds  to  this  case 
is  concerned  we  are  led  from  a  consideration  of  the  authorities 
to  the  opinion  that  it  is  not  applicable  to  such  a  case. 

In  the  24  Ohio  State  Reports,  the  case  of  Mathews  v.  Leaman, 
at  page  623,  Judge  White  says: 

**  Fraud,  and  the  absence  of  any  other  adequate  remedy,,  is 
one  of  the  principal  grounds  of  equity  jurisdiction;  and  the 
doctrines  of  courts  of  equity  in  regard  to  trusts,  grow  largely 
out  of  fraud,  express  or  implied. 

**It  is  said  'fraud  in  equity  is  an  exception  to  nvery  rule.' 
And  the  principle  has  often  been  announced  by  courts  of  equity, 
that  the  statute  of  frauds  was  not  made  to  cover  fraud. 

'*In  the  present  case,  the  trust  does  not  arise  on  the  mere 
agreement,  but  on  the  conveyance  of  the  property,  for  which 
the  trust  assumed  was  the  sole  consideration. 

*'The  trust  is  not  raised  so  much  because  of  the  fraud  in  the 
original  acquisition  of  the  property  as  in  the  subsequent  refusal 
to  execute  the  trust. 

**The  attempted  denial  of  the  confidence  is  such  a  fraud  as 
will  operate  to  convert  the  purchaser  into  a  trustee  ex  maleficio. 

''The  case  may  be  brought  within  the  third  class  of  cases, 
as  defined  by  Lord  Hardwicke,  in  which  the  court  had  declared 
resulting  trusts,  namely,  '  cases  of  fraud,  and  where  the  transac- 
tions have  been  carried  on  male  fide.' 
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*'The  transaction  may  not  be  such  as  would  sustain  an  action 
for  deceit.  But  equity  deals  more  liberally  than  courts  of  law 
in  matters  of  fraud,  and  regards  the  transaction  as  incomplete 
while  the  trust  remains  unexecuted.'' 

As  to  Section  6190  of  the  Revised  Statutes:  The  allegations 
of  this  petition  are  that  said  gift  and  bequest  was  made  by  John 
O'Kell  in  the  form  and  manner  recited  in  the  will,  upon  the 
advice  of  an  attorney  at  law,  who  was  consulted  by  the  defend- 
ant, A.  Ferris  Smart,  and  was  so  drawn  upon  the  agreement 
and  promise  of  said  defendants  to  take  said  estate  in  trust  for 
the  benefit  of  and  deliver  the  same  to  said  Miami  Lodge,  No.  32, 
Knights  of  Pythias. 

Further,  that  said  defendants  faikd  to  deliver  to  said  lodge 
and  its  members  the  said  trust  fund  or  any  part  thereof,  arid 
made  distribution  of  the  same  among  themselves.  While  the 
term  '* fraud"  itself  is  not  used  in  the  petition,  yet  these  aver- 
ments and  other  averments  contained  therein  unmistakably 
charge  that  there  has  been  a  fraudulent  misappropriation  of 
funds  on  the  part  of  these  alleged  trust4?es,  thus  bringing  it  with- 
in the  terms  of  Section  6190. 

The  only  remaining  question  is  whether  the  statute  of  limita- 
tions applies.  Section  4974  provides  that  the  chapter  on  limita- 
tion of  actions  shall  not  apply  in  cases  of  continuing  and  subsist- 
ing trusts. 

And  in  the  35  Ohio  State,  the  case  of  Carpenter  v.  Caml  Com- 
pany, page  317,  the  Supreme  Court  say: 

''No  doubt  it  is  a  well-settled  rule  in  equity,  as  to  continuing 
and  subsisting  trusts,  that  the  statute  of  limitations  does  not 
apply  to  them.  Our  statute  asserts  the  same  rule.  The  code 
of  1853  provides  that  the  title  relating  to  the  commencement  of 
civil  actions  shall  'not  apply  in  the  ease  of  a  continuing  and 
subsisting  trust. '  But  where  the  trustee  denies  the  righl,  lapse 
of  time  may  constitute  a  bar.  Other  trusts,  which  might  be  th'^ 
ground  of  an  action  at  law  were  not  exempted  from  the  opera- 
tion of  the  statute. ' ' 

In  the  27  Ohio  State,  page  199,  Piatt  v.  Longivorth's  Devisees, 
the  Supreme  Court  say: 
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*  *  In  general,  length  of  time  is  no  bar  to  a  trust  clearly  estab- 
lished to  have  once  existed;  and  when  fraud  is  imputed  and 
proved,  length  of  time  ought  not  to  exclude  relief,  unless  the 
equity  has  become  stale." 

In  the  4th  Howard,  in  the  case  of  Michoud  et  dl  v.  CHrod  et  al, 
the  Supreme  Court  of  United  States  say,  page  560: 

**In  a  case  of  actual  fraud,  courts  of  equity  give  relief  after 
a  long  lapse  of  time,  much  longer  than  has  passed  since  the  ex- 
ecutors, in  this  instance,  purchased  their  testator's  estate.  In 
general,  length  of  time  is  no  bar  to  a  trust  clearly  established  to 
have  once  existed;  and  where  fraud  is  imputed  and  proved, 
length  of  time  ought  not  to  exclude  relief."    •     •     • 

**  There  is  no  rule  in  equity  which  excludes  the  consideration 
of  circumstances,  and  in  a  case  of  actual  fraud  we  believe  no 
case  can  be  found  in  the  books  in  which  a  court  of  equity  has 
refused  to  give  relief  within  the  lifetime  of  either  of  the  par- 
ties upon  whom  the  fraud  is  proved,  or  within  thirty  years  after 
it  has  been  discovered  or  becomes  known  to  the  party  whose 
rights  are  affected  by  it. 


9f 


To  the  same  effect  is  the  28th  Ohio  State,  page  568: 

There  is  no  averment  in  this  petition  of  any  denial  of  the  al- 
leged trust  prior  to  the  demand  made  on  these  defendants  on  or 
about  August  1st,  1906. 

In  view  of  the  foregoing  authorities,  our  opinion  is  that  even 
if  there  had  been  such  a  denial,  the  statute  of  limitations  would 
not  preclude  a  consideration  of  this  controversy  by  a  court  of 
equity. 

Being  of  the  opinion  that  the  allegations  of  this  petition  state 
a  sufficient  cause  of  action,  the  demurrer  is  overruled. 

Decision  on  the  Merits. 

Since  the  final  submission  of  this  case  (about  two  weeks  ago) 
we  have  carefully  read  and  considered  the  evidence  and  find  the 
following  facts: 

That  John  O'Kell  died  testate  on  the  2l8t  day  of  December, 
1898 ;  that  his  will  was  probated  December  29th,  1898,  and  that 
by  the  terms  of  said  will  John  H.  Winder,  Louis  P.  Williams  and 
A.  Ferris  Smart  were  named  as  executors  thereof,  and  were  ap- 
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pointed  as  such  by  the  probate  court  with  full  power  to  act. 
That  item  second  of  said  will  was  as  follows : 

'* Second:  I  give  and  bequeath  all  my  property  of  every  de- 
scription to  my  friends,  A.  F.  Smart,  John  H.  Winder  and  L.  P. 
Williams  absolutely,  having  no  heirs  of  my  body  and  my  relatives 
all  being  in  good  circumstances." 

That  by  said  item  second  0  'Kell  intended  to  and  did  by  parol 
create  a  trust  of  which  A.  F.  Smart,  John  F.  W^inder  and  Ijouis 
P.  Williams  were  the  trustees  and  Miami  Lodge  No.  32,  Knights 
of  Pythias,  the  beneficiary.  That  said  Smart,  Winder  and  Wil- 
liams, as  executors,  entered  upon  and  continued  in  the  execu- 
tion of  their  trust  with  full  knowledge  of  the  duty  imposed  upon 
them  as  such  trustees  under  item  second. 

That  on  January  18th,  1899,  they  filed  their  account  as  ex- 
ecutors in  the  probate  court  of  this  county,  showing  a  distribution 
to  each  as  a  legatee,  the  sum  of  $1,410.60,  for  which  amount  each 
receipted. 

That  in  violation  of  their  duty  as  trustees  under  item  second 
of  O'Keirs  will,  they  thereupon  appropriated  to  themselves  the 
property  thus  in  their  charge  as  such  trustees,  to  the  amount  in 
all  of  $4,231.80.  This  sum  they  now  have  and  hold  in  trust  for 
said  lodge  and  its  members. 

The  law  of  the  case  was  passed  upon  in  our  decision  on  the  de- 
murrer.    Our  opinion  in  this  regard  has  not  changed. 

Defendants  are  ordered  to  deliver  over  to  said  Miami  Lodge 
Number  32,  Knights  of  Pythias,  and  to  its  members,  the  said 
sum  with  interest  from  January  18th,  1899. 
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RIGHT  OF  A  RAILWAY  COMPANY  TO  APPROPRIATE  AN 
EASEMENT  ACROSS  A  PUBLIC  LANDING. 

Court  of  Insolvency  of  Hamilton  County. 

The  Louisville  &  Nashville  Railway  Company  v.  The 

City   op   Cincinnati  et  al. 

Decided,  January,  1911, 

Eminent  Domain — Appropriation  Where  the  Property  is  Already  De- 
voted to  Public  Use — Necessity  for  the  Appropriation  a  Judicial 
Question — Failure  to  Agree  Does  Not  Confer  Jurisdiction^  When — 
Conditions  Under  Which  the  Right  to  Appropriate  Will  he  De- 
nied— Sections  3283a  and  6420,  Revised  Statutes. 

1.  The  purpose  of  the  statutory  provision  for  an  agreement  between  a 

railway  corporation  seeking  to  appropriate  property  and  a  property 
owner  who  is  competent  to  contract  and  convey  is  to  save  where 
possible  the  trouble  and  expense  of  an  appropriation  proceeding. 

2.  Where  the  legal  title  of  the  property  which   it  is  desired  to  ap- 

propriate is  in  a  municipality  in  trust  for  the  inhabitants  thereof 
for  the  purposes  for  which  it  has  been  dedicated,  as  in  the  case  of 
the  public  landing  in  Cincinnati,  the  municipality  is  without  au- 
thority to  grant  to  a  railroad  company  the  right  to  occupy  the 
same  with  an  elevated  structure.  When  the  municipality  is  in- 
competent to  contract  and  convey,  inability  to  agree  is  clearly 
shown  within  the  meaning  of  Section  6420,  Revised  Statutes. 

3.  The  discretion  vested  in  the  corporation  as  to  the  necessity  for  the 

proposed  appropriation  is  merely  a  primary  discretion,  the  final 
determination  of  the  question  of  necessity  being  under  Section 
6420,  Revised  Statutes,  a  judicial  question;  and  where  the  court 
finds  that  the  proposed  appropriation  will  be  destructive  of  the 
public  use  to  which  the  land  is  already  devoted,  the  petition  should 
be  dismissed. 

4.  In  order  to  sustain  a  proceeding  by  a  railway  company  to  condemn 

an  easement  across  a  public  landing  for  an  elevated  track,  the 
evidence  must  show  both  a  reasonable  necessity  for  the  appropria- 
tion and  that  the  taking  will  not  destroy  or  seriously  impede  the 
use  to  which  the  property  is  already  devoted. 

5.  An  elevated  railway  track  across  the  public  landing  in  Cincinnati  is 

not  a  necessity  to  the  plaintiff  company  in  the  prosecution  of  its 
business,  and  would  seriously  interfere  with  the  use  for  which 
the  public  landing  was  originally  dedicatee)  apd  bas  always  been 
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maintained,  and  the  petition  for  the  appropriation  must  be  dis- 
missed. 

Kinkead  &  Rogers^  for  plaintiff. 

Edtvard  M.  Ballard,  City  Solicitor,  Hosea  &  Kmght,  Albert 
Bettinger  and  Walter  Schmitt,  contra. 

Warner,  J. 

This  is  a  proceeding  by  the  plaintiflp  to  assess  compensation 
for  a  right-of-way  across  the  public  landing,  in  the  city  of 
Cincinnati,  sought  to  be  appropriated  by  plaintiff  company,  and 
has  now  been  submitted  upon  questions  arising  upon  the  pre- 
liminary hearing. 

This  proceeding  is  brought  under  favor  of  the  act  of  the 
General  Assembly,  found  in  Volume  99,  page  590,  Ohio  Laws, 
known  as  Section  3283a  of  the  Revised  Statutes,  and  is  as  follows : 

Section  3283a.  *'If  it  be  necessary  in  the  judgment  of  the 
board  of  directors  of  any  domestic  or  foreign  corporation  own- 
ing or  operating  a  railroad  wholly  or  partly  within  the  state  of 
Ohio,  to  use  and  occupy  for  an  elevated  track  any  portion  of 
any  public  ground  lying  within  the  limits  of  any  municipalitj' 
and  dedicated  to  the  public  for  use  as  a  public  ground,  common, 
landing  or  wharf  or  for  any  other  public  purpose,  excepting  all 
streets,  avenues,  alleys,  or  public  road,  such  company  may 
appropriate  an  easement  over  so  much  of  such  ground  as  may  be 
necessary  for  such  purpose,  including  the  right  to  maintain  the 
necessary  piers  and  supports  for  said  elevated  track;  but  such 
appropriation  shall  be  limited  to  such  an  easement  as  is  neces- 
sary for  the  construction,  maintenance  and  uses  of  such  elevated 
track,  in  accordance  with  the  plans  hereinafter  provided  for. 
Proceedings  for  such  appropriation  shall  be  conducted  in  the 
manner  provided  in  title  II,  chapter  8,  part  3  of  the  Revised 
Statutes,  so  far  as  the  same  may  be  applicable  thereto,  but  be- 
fore any  appropriation  may  be  made  hereunder  there  must  be 
submitted  to  the  council  of  the  municipality  general  plans  of  the 
proposed  structure  showing  the  manner,  character  and  location 
of  all  supports,  any  part  which  will  be  upon  such  public  ground, 
common,  landing  or  wharf,  and  showing  the  vertical  and  long- 
itudinal clearences  between  the  supports;  and  no  right  to  appro- 
priate shall  accrue  to  the  railroad  company  until  after  sai«l 
company  and  the  council  shall  have  agreed  upon  the  manner, 
terms,  and  conditions  upon  which  the  property  may  be  used  or 
occupied  and  the  plans  submitted  shall  have  been  approved  by 
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ordinance  duly  passed  by  a  two-thirds  vote  of  council ;  but  that 
such  appropriation  shall  not  be  restrictive  of  the  control  by  the 
public  oflficers  or  authorities  over  such  public  ground,  common, 
landing  or  wharf,  subject  to  the  continued  maintenance  and  use 
of  guch  elevated  track  upon  the  terms  and  conditions  agreed  upon, 
and  such  ordinance  shall  be  read  on  three  separate  days  and 
the  rules  requiring  such  reading  shall  not  be  suspended." 

Upon  compliance  by  the  expropriator  with  the  preliminary 
steps  required  by  this  section,  it  would  be  entitled  to  proceed 
with  the  appropriation  as  indicated  therein.  It  is  provided  in 
said  section  that: 

''Proceedings  for  such  appropriation  shall  be  conducted  in 
the  manner  provided  in  title  II,  chapter  8,  part  3  of  the  Revised 
Statutes,  so  far  as  the  same  may  be  applicable  thereto." 

This  provision  clearly  indicates  that  the  procedure  must  be 
according  to  chapter  8,  as  far  as  applicable  to  the  peculiar 
character  of  this  proceeding.  An  essential  part  of  said  pro- 
cedure is  the  preliminary  hearing  upon  jurisdictional  questions 
under  Section  6420  of  the  Revised  Statutes,  so  far  as  the  same 
may  be  found  applicable  herein.  Under  the  provisions  of  this 
latter  section  **any  interested  person  shall  be  heard"  upon  the 
hearing  of  such  jurisdictional  questions. 

The  city  of  Cincinnati,  by  its  solicitor,  and  others  made 
parties  hereto  as  unknown  defendants  have  appeared  and 
filed  formal  objections  to  this  proceeding  and  to  its  further  pros- 
ecution. These  objections  have  been  presented  in  the  form  of 
pleadings,  and  a  motion  to  dismiss  on  the  part  of  said  city,  in 
order  that  the  same  might  clearly  appear  in  the  record.  As 
an  appropriation  proceeding  is  a  special  proceeding  and  not  a 
civil  action,  it  is  not  necessary  that  the  allegations  of  the  peti- 
tion, or  the  questions  to  be  determined  on  the  preliminary  hear- 
ing, be  put  in  issue  by  any  pleading.  The  jurisdictional  ques- 
tions on  this  hearing  are  conditions  precedent  prescribed  by  law 
to  be  determined  favorably  to  the  expropriator  before  the  asseas- 
ment  of  compensation  can  proceed.     Railroad  v.   Todd,  72  0. 

S.,  166. 

This  opinion  wall  not  undertake  a  discussion  of  all  the  claims 
and  objections  formally  made  by  the  parties,  but  will  be  restricted 
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to  such  as  are  thought  to  be  vital  and  decisive  of  the  present 
contentions. 

The  jurisdiction  of  this  court  to  hear  and  determine  the  mat- 
ters involved  in  this  proceeding  is  denied  on  the  ground  that 
the  property  sought  to  be  taken  is  already  dedicated  to  public 
use,  and  that  said  chapter  8  relates  only  to  procedure  for  the 
appropriation  of  private  property.  If  this  contention  were 
sound,  there  is  no  court  in  this  state  authorized  by  law  to  enter- 
tain proceedings  by  private  corporations  to  appropriate  public 
property.  As  it  is  conceded  that  this  court  has  concurrent  ju- 
risdiction with  the  probate  court  in  all  cases  of  appropriation,  it 
follows  that  if  the  probate  court  has  jurisdiction  in  this  pro- 
ceeding, then  this  court  has  a  like  authority. 

Section  6416,  Revised  Statutes,  contained  in  said  chapter  S, 
directs  that  the  petition  for  appropriation  be  filed  with  the  pro- 
bate judge.  As  the  filing  of  the  petition  is  a  part  of  the 
procedure  in  that  chapter  certainly  applicable  to  this  case,  the 
naming  of  the  probate  judge  as  the  court  to  receive  the  same 
clearly  confers  jurisdiction  in  the  premises.  Section  524,  Re- 
vised Statutes,  item  7,  also  confers  jurisdiction  in  appropriation 
proceedings  on  the  probate  court  in  terms  broad  enough  to  cover 
this  proceeding. 

It  is  further  contended  that  the  petition  is  defective  in  the 
following  particulars : 

*'a.  In  failing  to  plead  charter  powers  of  plaintiff  to  do 
in  the  state  of  its  creation  what  it  here  seeks  to  do. 

**&.  In  failing  to  plead  that  the  property  sought  to  be  appro- 
priated is  required  for  its  own  railroad. 

*'c.  In  failing  to  plead  that  the  property  sought  to  be  appro- 
priated is  required  in  the  locations  of  plaintiff's  chartered 
railroad. 

''d.  In  failing  to  plead  an  ordinance  showing  the  terras  and 
conditions  upon  which  the  right  of  appropriation  is  to  accrue, 
and  the  use  to  be  maintained  as  required  by  the  legislative  act 
on  which  the  proceeding  is  founded. 

''e.  In  failing  to  plead  such  an  easement  and  use  to  be  appro- 
priated as  contemplated  by  the  legislative  act  on  which  the 
proceeding  is  founded.'' 

These  contentions  can  not  be  sustained.  Section  6416,  Re- 
vised Statutes,  prescribes  what  the  petition  for  appropriation 
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shall  contain,  to  which  must  be  added  such  allegations  as  may 
be  necessary  under  Section  3283a  of  the  law  authorizing  this 
appropriation. 

The  petition  in  this  case  has  been  carefully  drawn,  fully  cover- 
ing all  such  necessary  matters. 

It  is  also  claimed  said  Section  3283o  is  invalid  as  an  infrac- 
tion of  certain  provisions  of  the  Constitution  of  this  state  and 
of  the  Constitution  of  the  United  States.  The  same  contention 
was  made  in  a  suit  brought  in  the  court  of  common  pleas  of 
this  county  by  the  city  of  Cincinnati  against  the  L.  &  N.  Rail- 
road Co.,  the  purpose  of  which  was  to  permanently  enjoin  the 
further  prosecution '  of  this  appropriation  proceeding  in  this 
court,  in  which  case  said  Section  3283a  was  held  to  be  constitu- 
tional, upon  allegations  denying  the  fact,  by  said  court  of  common 
pleas  and  this  decision  was  affirmed  by  the  circuit  court  and  by 
the  Supreme  Court  without  report.  Cinciyinati  v.  L.  <fe  N,  Rail- 
road Co.,  82  O.  S.,  466. 

The  constitutionality  of  said  section  therefore  is  not  now  an 
open  question  in  this  proceeding.  The  vital  and  controlling  ques- 
tions in  this  proceeding  on  this  hearing  relate  to  the  scope  thereof 
and  the  law  applicable  thereto.  It  is  contended  on  behalf  of  the 
expropriator  that  the  jurisdictional  questions  involved  herein  are 
such  only  as  arise  under  and  are  prescribed  by  said  Section  3283a, 
and  it  is  asserted  that  the  specific  questions  enumerated  in  said 
Section  6420  are  not  applicable  to  this  proceeding,  as  they  have 
to  do  with  the  extent  of  the  power  of  the  corporation  to  make 
the  appropriation  and  not  with  the  procedure.  Counsel  for  the 
company  classify  the  preliminary  questions  as  follows: 

'*!.  The  existence  of  the  Lousiville  &  Nashville  Railroad  Co. 
and  that  it  is  of  the  class  authorized  by  Section  3283a  to  make 
the  appropriation. 

**2.  That  the  property  sought  to  be  acquired  is  such  a  con- 
demnation under  Section  3283a.  That  is  to  say,  it  is  an  ease- 
ment over  public  ground  lying  within  the  limits  of  a  municipal- 
ity and  dedicated  to  the  public  for  use  as  a  public  ground,  land- 
ing or  wharf  or  for  any  other  public  purpose  except  for  streets. 

*'3.  That  the  property  sought  to  be  appropriated  is  for  a 
public  use. 

'*4.  That  in  the  judgment  of  the  board  of  directors  of  the 
Louisville  &  Nashville  Railroad  Co.  the  appropriation  is  necessary. 
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**5.  That  general  plans  of  the  proposed  structure  showing 
the  manner,  character  and  location  of  all  supports,  etc.,  have 
been  submitted  to  the  municipal  council  and  that  the  council  has 
approved  and  agreed  to  the  occupancy  and  the  use  of  the  prop- 
erty for  the  purpose  •and  in  the  manner  proposed." 

And  it  is  asserted  that  if  the  court  should  answer  these  ques- 
tions in  the  affirmative,  the  right  of  the  company  to  proceed 
with  the  appropriation  is  complete,  and  that  the  only  ground 
upon  which  the  right  of  the  company  to  proceed  can  be  right- 
fully denied  is  that  said  Section  3283a  is  unconstitutional,  or 
that  there  has  been  an  abuse  by  the  company,  or  by  the  council 
of  said  city,  of  the  discretion  lodged  in  them  by  said  Section 
3283a.  It  is  contended  on  the  part  of  counsel  for  the  city  that 
the  jurisdictional  questions  to  be  determined  are  those  specified 
in  Section  6420  of  the  Revised  Statutes,  which  is  as  follows: 

**Sec.  6420.  On  the  day  named  in  any  summons  first  served, 
or  publication  first  completed,  the  probate  judge  shall  hear  and 
determine  the  questions  of  the  existence  of  the  corporation,  its 
right  to  make  the  appropriation,  its  inability  to  agree  with  the 
owner,  and  the  necessity  for  the  appropriation.  Upon  these 
questions  the  burden  of  proof  shall  be  upon  the  corporation,  and 
any  interested  person  shall  be  heard." 

As  before  stated  said  Section  3283a  declares  in  terms  that 
the  procedure  provided  in  said  chapter  8  so  far  as  applicable 
shall  apply  to  this  case  and  further  provides  that  **  before  any 
appropriation  may  be  made  hereunder"  certain  specific  condi- 
tions must  be  fulfilled.  This  section  in  general  terms  grants 
certain  rights  and  privileges  upon  certain  conditions,  and  when 
such  conditions  have  been  complied  with  permits  the  appropria- 
tion to  proceed  in  the  manner  prescribed  in  said  chapter  8  so  far 
as  applicable.  This  section  therefore  is  not  one  of  procedure  as 
to  the  appropriations,  for  it  distinctly  points  out  another  statute 
under  which  **such  appropriation  shall  be  conducted."  Of 
course,  the  performance  of  all  the  conditions  precedent  set  forth 
in  said  section  to  be  performed  before  this  proceeding  is  insti- 
tuted must  be  strictly  shown,  but  in  its  essence  this  section  simply 
declares  the  basic  conditional  privileges  intended  to  be  conferred 
upon  corporations  coming  within  its  terms.     The  contention  of 
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counsel  that  the  abuse  by  the  company  of  this  corporate  power 
would  defeat  its  right  to  proceed,  practically  admits  the  per- 
tinency of  at  least  a  part  of  Section  6420  on  this  hearing,  for 
the  right  to  make  the  appropriation  involves  the  question  of 
abuse.  It  is  apparent  also  that  the  preliminary  questions  as 
classified  by  counsel  for  the  company  are  included  in  the  classi- 
fication of  Section  6420  when  properly  considered.  If  said 
Section  6420,  therefore,  is  applicable  to  this  proceeding  in  whol»3, 
or  in  part,  it  must  oontrol  to  the  extent  it  may  be  found  to 
apply.  It  will  of  course  be  conceded  that  the  existence  of  the 
corporatioiMs  an  essential  jurisdictional  fact  clearly  applicable 
to  this  proceeding.  Its  right  to  make  the  appropriation  is  also 
necessarily  applicable.  Is  the  inability  of  the  corporation  to 
agree  with  the  owner  a  jurisdictional  fact  to  be  found  affirma- 
tively by  the  court  before  the  appropriation  can  proceed?  I 
think  it  is.  But  in  view  of  the  character  of  the  ownership  of  the 
public  landing  is  any  attempt  on  the  part  of  the  expropriator  to 
agree  with  the  owner  necessary?  I  think  not.  The  legal  title 
to  the  public  landing  is  in  the  city  of  Cincinnati  in  trust  for  the 
inhabitants  thereof  for  the  purposes  to  which  it  has  been  dedi- 
cated. The  purpose  and  intent  of  the  provision  under  considera- 
tion is  to  give  the  owner  an  opportunity  to  sell  his  property  to 
the  corporation  and  thus  save  him  the  trouble  and  cost  incident 
to  appropriation  proceedings  should  an  agreement  be  reached. 
But  the  owner  must  be  competent  to  contract  and  convey,  other- 
wise inability  to  agree  clearly  exists  within  the  meaning  of  said 
Section  6420. 

In  the  case  of  the  L.  &  N.  Railroad  Company  v.  Cincinnati, 
76  0.  S.,  481,  the  Supreme  Court  held  that  there  was  no  statute 
at  that  time  to  **  authorize  a  municipality  to  grant  to  a  railroad 
company  the  right  to  occupy  a  public  common  or  landing  with 
an  elevated  railroad  structure. ' '  Said  Section  3283a  passed  since 
that  decision  does  not  authorize  such  a  grant.  It  becomes  appar- 
ent therefore  that  this  holding  of  the  Supreme  Court  has  not 
been  superseded  by  any  subsequent  act  of  the  General  Assembly, 
and  that  the  city  of  Cincinnati  is  without  authority  to  grant 
the  easement  sought  to  be  appropriated  herein.  So  far  as  the 
heirs  of  the  original  dedicators  are  concerned  their  individual 
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revertionary  interests  appear  to  be  unknown  because  the  num- 
ber of  heirs  and  the  degree  of  relationship  is  unknown.  To 
require  the  corporation  to  attempt  to  agree  with  any  one  of  them 
who  may  be  known  under  such  circumstances,  would  be  to  com- 
pel it  to  seek  to  contract  for  an  unknown  interest,  which  is 
clearly  not  the  intent  of  this  provision,  besides  being  unfair 
and  unreasonable  in  the  extreme.  Section  6415,  Revised  Stat- 
utes, excuses  any  attempt  to  agree  when  the  owner  is  unknown. 

The  next  and  last  jurisdictional  fact  required  to  be  found 
under  said  Section  6420  is  the  necessity  for  the  appropriation. 
Is  this  applicable  to  a  case  of  this  character?  The  ^contention 
of  the  company  in  brief  is,  that  the  necessity  for  the  appropria- 
tion is  not  a  judicial  question  at  all,  but  political,  and  the  Leg- 
islature having  authorized  the  board  of  directors  of  the  company 
to  declare  as  to  the  necessity,  the  conclusion  of  the  board  is 
final  and  conclusive  upon  the  court  unless  there  has  been  an 
abuse  of  the  power  vested  in  it. 

Lewis,  in  his  excellent  work  on  Eminent  Domain,  third  edi- 
tion, last  clause  of  Section  370,  after  stating  the  general  rule 
as  claimed  by  the  company,  adds  this  exception  thereto:  ** Some- 
times the  Constitution  or  statute  requires  the  question  of  neces- 
sity to  be  determined  as  a  judicial  question."  And  under  Sec- 
tion 598,  referring  to  the  case  where  the  statute  requires  the 
necessity  for  taking  property  to  be  passed  upon  by  a  particular 
tribunal,  he  says :  **  In  such  cases  it  is  imperative  that  the  neces- 
sity shall  be  ascertained  as  required  by  law."  That  said  Section 
6420,  distinctly  and  clearly  places  the  necessity  for  the  appro- 
priation in  the  category  of  judicial  questions  is  apparent.  This 
section  was  first  incorporated  into  the  law  of  this  state  in  1872 
(69  0.  L.,  88).  Previous  to  this  in  1854  in  the  case  of  Oiesy  v. 
The  Railroad  Company,  4  O.  S.,  308,  Ranney,  J.,  had  held  the 
necessity  for  the  appropriation  to  be  a  political  rather  than  a 
judicial  question.  That  the  General  Assembly  could  make  such 
necessity  a  judicial  question  is  not  open  to  dispute.  The  atten- 
tion of  the  court  in  this  connection  has  been  called  to  the  opinion 
of  the  Supreme  Court  in  the  case  of  Bridge  Company  v.  Ma- 
gruder,  63  0.  S.,  476,  where  Davis,  J.,  upon  the  question  of 
necessity  says,  *' beyond  the  question  whether  the  proposed  tak- 
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ing  is  a  public  use  or  not,  the  necessity  of  the  appropriation  is 
not  a  judicial  question,"  citing  the  Giesy  case,  supra,  and  making 
no  reference  to  the  statute  of  1872.  This  omission  would  seem 
to  essentially  weaken,  if  not  destroy,  the  value  of  the  opinion  in 
this  particular.  But  in  Railroad  Company  v.  Railroad  Com- 
pany, 72  O.  S.,  368,  the  Supreme  Court  has  determined  the  mat- 
ter in  favor  of  the  proposition  that  the  necessity  for  the  appro- 
priation is  a  judicial  question,  in  holding  that: 

**  While  a  corporation  has  primary  discretion  in  determining 
what  land  is  necessary  for  the  purpose  for  which  it  is  authorized 
to  make  appropriations,  the  probate  judge  has,  under  the  juris- 
diction vested  in  him  by  Section  6420,  Revised  Statutes,  to  hear 
and  determine  the  question  of  the  right  of  the  corporation  to 
make  the  appropriation  and  the  necessity  for  the  appropriation, 
power  to  prevent  abuse  in  its  exercise,  and  if  upon  such  hearing 
he  determines  that  the  appropriation  by  the  corporation  will 
be  an  abuse  of  its  corporate  power  or  destructive  of  the  public 
use  to  which  the  land  is  already  devoted  he  may  dismiss  the  peti- 
tion.'' 

While  this  decision  is  suflBcient  to  determine  the  question  now 
being  discussed  it  logically  follows  that  if  the  necessity  for  the 
appropriation  is  a  judicial  question  at  all,  it  must  be  so  in  ail 
particulars  affecting  the  necessity,  because  the  statute  is  broad, 
comprehensive  and  concise  in  the  terms  used.  This  case  also 
determines  that  the  discretion  vested  by  law  in  the  corporation 
as  to  the  necessity  for  the  appropriation  is  simply  a  ''primary 
discretion"  and  not  one  conclusive  upon  the  court. 

Coming  now  to  a  consideration  of  the  evidence  submitted  on 
this  hearing,  I  am  satisfied  that  all  the  conditions  precedent  to 
the  institution  of  this  proceeding  required  by  said  Section  3283a 
have  been  strictly  observed  and  performed,  and  that  the  exist- 
ence of  the  plaintiff  corporation  and  its  character  as  coming 
within  the  terms  of  said  section  has  been  established.  It  is  not 
necessary  to  refer  to  or  discuss  these  points  in  detail.  There 
is  no  dispute  that  the  easement  sought  is  for  a  public  use.  The 
contentions  concerning  the  right  to  make  this  appropriation  and 
the  necessity  therefor  present  the  important  questions  upon  the 
evidence  in  the  case.  There  are  certain  established  legal  prin- 
ciples that  must  be  considered  upon  this  branch  of  the  contro- 
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versy.  In  general  the  power  of  the  Legislature  is  supreme  in 
questions  of  appropriation  except  as  restricted  by  the  Consti- 
tution. The  Constitution  of  this  state  contains  no  limitation  upon 
the  power  of  the  General  Assembly  in  regard  to  the  appropria- 
tion of  property  already  devoted  to  public  use,  and  when  the 
right  to  appropriate  such  property  is  given  in  express  and  specific 
terms  the  courts  must  give  effect  to  the  statutory  requirement. 
Lewis  on  Eminent  Domain,  3d  Edition,  Section  440,  and  cases 
there  cited. 

But  when  as  in  the  case  at  bar  authority  is  given  in  general 
terms  it  must  be  shown  that  there  is  a  reasonable  necessity 
for  the  taking  and  that  the  prior  public  use  is  not  seriously 
crippled  or  impeded.  Lewis  in  said  section  states  the  matter 
as  follows: 

**Two  conditions  must  concur  in  order  to  authorize  such  tak- 
ing. There  must  be  some  necessity  therefor  on  the  part  of  the 
condemnor,  and  the  taking  must  not  destroy  or  seriously  im- 
pede the  use  to  which  the  property  is  already  devoted.  As 
to  the  character  of  the  necessity  which  must  exist  there  is,  as 
might  be  expected,  considerable  difference  of  opinion.  Some 
courts  have  held  that  the  necessity  must  be  an  absolute  one,  but 
the  better  opinion  is  that  it  must  be  a  reasonable  one.  Whether 
any  general  rule  can  be  laid  down  as  to  what  will  constitute  a 
reasonable  necessity  may  be  doubtful,  but  we  should  say  that 
there  was  a  reasonable  necessity  for  the  taking  where  the  pub- 
lic interests  would  be  better  subserved  thereby  or  where  the 
advantages  to  the  condemnor  will  largely  exceed  the  disadvant- 
ages to  the  condemnee.'* 

As  said  Section  3283a  is  couched  in  general  terms  as  to  what 
may  be  appropriated,  to  sustain  this  proceeding  the  evidence 
must  show  a  reasonable  necessity  for  the  appropriation  desired 
and  that  the  taking  will  not  destroy  or  seriously  impede  the 
use  to  which  the  property  is  already  devoted.  Both  proposi- 
tions, the  reasonable  necessity,  and  the  absence  of  serious  im- 
pediment to  the  present  use,  must  be  shown  to  exist.  Failure 
to  substantiate  either  will  defeat  the  appropriation.  The  bur- 
den of  proof  is  upon  the  corporation  in  these  particulars.  The 
evidence  plainly  discloses  the  fact  that  there  are  admittedly  other 
practical  routes  that  might  be  adopted  by  the  corporation  (evi- 
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dence  of  Courtney  on  cross-examination,  page  208).  It  is  also 
established,  I  think,  by  the  evidence  that  the  route  across  the 
public  landing  is  the  shortest,  cheapest,  and  of  slightly  better 
grades  and  curves  than  any  other  to  reach  the  destination  de- 
sired. Any  .conditions  created  by  the  acts  of  the  railroad  com- 
pany showing  necessity  may  not  be  considered  as  bearing  upon 
the  situation.  Were  this  a  case,  however,  involving  private 
property  ofily  where  compensation  usually  indemnifies  the  owner, 
and  in  which  jclass  of  cases  the  courts  rarely  interfere  with  the 
expressed  judgment  of  the  corporation  as  to  the  location  of 
its  route  I  should  think  upon  the  evidence  that  the  right  and 
necessity  of  the  appropriation  had  been  sufficiently  shown.  The 
property,  however,  involved  in  this  case  being  public  property 
other  considerations  must  be  given  due  weight  and  force,  and 
the  rule  indicated  in  Lewis  on  Eminent  Domain  as  quoted  and 
adopted  by  courts  in  many  jurisdictions,  must  be  applied.  Will 
the  proposed  use  destroy  or  seriously  impede  the  purposes  to 
which  the  public  landing  has  been  dedicated  and  is  now  used? 
If  the  structure  that  the  railroad  company  proposes  to  place 
across  the  public  landing  Avould  destroy  in  large  part  the  pres- 
ent use  thereof  or  manifestly  curtail  and  unreasonably  restrict 
such  present  use  it  would  be  an  abuse  of  its  corporate  power, 
for  the  corporation  must  be  presumed  to  know  the  results  that 
naturally  follow  its  proposed  action.  Bad  faith  on  the  part  of 
the  railroad  company  or  the  city  council  has  not  been  shown. 
Abuse  of  the  *' primary  discretion*'  vested  in  the  railroad  com- 
pany may  be  predicated  alone  upon  the  natural  results  that 
follow  its  proposed  use  of  the  property  sought  to  be  appropriated. 
In  the  determination  of  such  cases  as  the  one  at  bar  the  words 
of  Holmes,  J.,  in  East  Hampton  v.  County  Commissioners,  154 
Mass.,  424,  appropriately  express  the  situation : 

*'We  must  consider  the  relative  importance  and  the  inter- 
ests of  the  two  uses  generically,  the  extent  of  the  harm  to  be 
done  to  present  uses,  any  light  that  history  may  show,  and  make 
up  our  mind  under  all  the  circumstances  as  best  we  can.'* 

It  appears  that  the  public  landing  extends  about  one  thou- 
sand feet  along  the  Ohio  river,  including  Broadway,  Sycamore 
and  Main  streets  extended  to  the  river  and  reaches  back  to  the 
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south  line  of  Front  street.  It  is  the  only  public  landing  within 
the  city  limits.  The  grade  of  the  landing  back  to  Front  street 
from  the  river  is  very  great,  especially  so  on  the  eastern  half 
thereof,  and  for  the  entire  length  thereof  is  such  as  to  be 
entirely  prohibitive  of  vehicular  traflBc  straight  up  and  down 
between  Front  street  and  the  river.  The  result  is  that  such 
traffic  must  take  a  diagonal  course  to  and  from  the  river.  Obvi- 
ously the  longer  the  diagonal  route  the  better  and  easier  the 
grade  and  greater  the  advantage  to  the  haul  to  and  from  the 
river.  The  proposed  viaduct  runs  from  a  point  2iy2  feet 
south  of  the  south  line  of  Front  street  on  the  eastern  side 
of  the  landing  to  Water  street  on  the  western  side  thereof  sub- 
stantially in  a  diagonal  course  toward  the  river.  The  spans  in 
this  viaduct  for  passage  thereunder  at  grade  of  the  landing 
east  of  Sycamore  street  extended  are  each  23  feet  8  inches 
horizontal  clearance.  Opposite  Sycamore  street  is  a  span  40 
feet  2  inches  horizontal  clearance.  About  150  feet  further  west 
from  said  last  mentioned  span  is  another  span  49  feet  2  inches 
horizontal  clearance.  All  the  other  spans  west  of  Sycamore 
street  extended  are  either  23  feet  8  inches,  or  22  feet  11  inches 
horizontal  clearance. 

The  viaduct  is  15  feet  in  width  the  entire  distance.  To  pass 
through  the  longer  span  opposite  Sycamore  street  in  about  the 
center  of  the  landing  would  materially  shorten  the  diagonal 
courses  thereto  from  both  east  and  west  and  render  the  use  of 
it  difficult.  It  is  obvious  that  vehicular  traffic  to  and  from  the 
river  would  find  it  impossible  to  pass  through  any  of  the  spans 
except  the  two  largest  ones,  to  which  reference  has  already  been 
made,  without  taking  a  straight  up  and  down  course  on  the  land- 
ing, which  the  grade  of  the  landing  prohibits.  The  result  is 
that  the  landing  would  be  practically  blocked  of  all  use  as  a 
terminal  for  river  traffic  except  as  to  the  two  longest  spans 
of  the  proposed  viaduct  of  about  50  feet  each.  Does  this  result 
seriously  impede  the  use  of  the  public  landing  for  the  purpose 
to  which  it  has  been  dedicated  and  unreasonably  curtail  and  re- 
strict such  use?  I  think  it  does.  In  fact  the  grades  of  the 
public  landing  are  such  that  any  viaduct  across  it  would  seri- 
ously impede  its  use  for  the  river  traffic.     The  dams  now  com- 


NISI  PRIUS  REPORTS— NEW  SERIES.  661 


1910.]  Toledo  v.  Winters. 


pleted  and  those  being  constructed  in  the  river  to  make  it 
continuously  navigable  the  year  round  will  doubtless  largely 
increase  the  traffic  thereon  and  make  the  public  landing  at  its 
best  barely  adequate  to  the  demands  that  may  be  put  upon  it. 
To  cripple  its  use  even  in  a  small  degree  under  these  circum- 
stances would  be  serious  and  unreasonable.  If  it  should  be 
desired  to  elevate  the  traffic  to  the  level  of  Front  street  by  machin- 
ery, with  proper  structures  for  that  purpose,  a  viaduct  would 
doubtless  be  an  insurmountable  obstacle  thereto. 
Upon  the  entire  situation  I  think  the  petition  must  be  dismissed. 


CONTROL  OF  ELECTRIC  INSTALLATION. 

Common  Pleas  Court  of  Lucas  County. 

The  City  of  Toledo  v.  Robert  H.  Winters. 

Decided,  December  4,  1910. 

Police  Power — Exercise  of,  by  Municipal  Corporations  in  Supervision  of 
Electrical  Installation — Constitutional  Law — Delegation  of  Legis- 
lative Power — Ordinance  Invalid  in  Part. 

1.  Control  by  municipalities  of  electric  wiring  and  the  proper  inspec- 

tion thereof  is  within  the  police  power  and  may  be  provided  for 
by  ordinance. 

2.  But  an  ordinance  which  authorizes  the  electrical  inspector  to  grant 

or  refuse  certificates  according  as  the  applicants  are,  in  his  judg- 
ment, competent  or  incompetent,  is  in  conflict  with  the  common 
welfare  clause  of  the  Constitution  and  also  with  the  guaranty  in 
the  Bill  of  Rights  of  equal  protection  and  benefit  to  all. 

3.  The  provisions  that  the  electrical  inspector  shall  adopt  and  promul- 

gate proper  rules  and  requirements  for  the  installation  of  electrical 
wiring  and  appurtenances,  and  that  all  such  construction  and  the 
material  used  therein  shall  be  in  accordance  with  the  requirements 
of  the  national  electrical  code,  is  not  such  a  delegation  of  legis- 
lative power  as  to  render  it  void. 

4.  An  applicant  to  whom  a  certificate  of  registration  was  granted  by 

the  electrical  Inspector  will  be  held  to  have  waived  the  invalid 
feature  of  the  ordinance  under  which  the  certificate  was  Issued, 
and  an  action  will  lie  against  him  for  the  amount  due  to  the  city 
for  permits  Issued  to  him  for  electrical  wiring. 
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Cornell  Schreiher,  City  Solicitor,  and  Alomo  C,  Duer,  for 
plaintiff. 

Mulholland  <fe  Hartman  and  W.  T.  S.  O^Hara,  contra. 

Chittenden,  J. 

This  action  is  brought  by  the  plaintiff  to  recover  an  amount 
which  is  alleged  to  be  due  for  permits  issued  by  the  defendant 
to  install  electrical  wiring.  The  action  is  based  upon  an  ordi- 
nance of  the  city  of  Toledo  providing  for  the  regulation  of  electri- 
cal wiring  and  inspection,  the  ordinance  being  comprised  in 
Sections  411  to  426  inclusive,  of  the  general  ordinances  of  the 
city  of  Toledo.  The  action  is  resisted  upon  the  ground  that  the 
ordinance  is  unconstitutional.  Upon  the  trial  of  the  case,  the 
controversy  became  limited  to  the  claims  that  the  ordinance  was 
invalid  because  it  delegated  legislative  authority  to  the  electri- 
cal inspector. 

The  subjest-matter  is  clearly  one  upon  which  it  is  proper  to 
enact  legislation  for  the  purpose  of  controlling  the  installation 
of  electrical  wiring  and  for  inspection  of  the  same,  under  police 
powers.  The  latest  statement  with  reference  to  the  scope  of 
police  powers  by  the  Supreme  Court  of  Ohio  is  found  in  Sanning 
v.  City  of  Cincinnati,  81  O.  S.,  154,  155. 

Section  416  of  the  ordinance  provides  for  the  issuing  of  cer- 
tificates of  registration  to  persons  who  desire  to  do  electrical 
work,  and  among  other  things  provides  as  follows: 

**And  no  such  certificate  shall  be  issued  until  the  applicant 
shall  have  complied  with  this  section,  nor  shall  any  such  cer- 
tificate be  issued  to  any  applicant  believed  to  be  incompetent, 
and  the  electrical  inspector  is  hereby  authorized  to  examine  any 
applicant  by  him  believed  to  be  incompetent,  for  the  purpose 
of  showing  the  fact,  and  to  grant  and  refuse  a  certificate  ac- 
cordingly. ' ' 

This  action  is  clearly  unconstitutional  under  the  decision  of 
Harmon  v.  State,  66  0.  S.,  249. 

It  is  urged  by  the  city,  however,  that  the  defendant  is  estopped 
from  claiming  this  defense,  inasmuch  as  the  certificates  of  reg- 
istration were  at  all  times  issued  to  the  defendant  or  to  his  em- 
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ployes,  and  that  the  work  was  performed  after  such  certificates 
were  granted.  Counsel  for  the  city  further  contended  that  the 
validity  of  this  section  is  not  involved  in  this  case. 

I  doubt  that  the  doctrine  of  estoppel  can  be  invoked  in  this 
matter,  as  there  is  no  evidence  of  the  city  acting  to  its  prejudice 
in  the  granting  of  certificates.  If  the  defendant  is  precluded 
from  asserting  this  defense  it  is.  rather  on  the  ground  of  waiver. 
In  my  judgment  however,  this  defense  is  not  presented  in  this 
case  for  the  simple  reason  that  it  is  in  no  way  involved  in  this 
action.  The  Supreme  Coiu't  in  Sanni)ig  v.  City  of  Cincinnati,  81 
0.  S.,  158,  speaking  with  reference  to  a  similar  defense  say : 

**But  we  do  not  think  it  is  necessary  in  the  present  case  to 
consider  the  validity  or  the  invalidity  of  the  ordinance  in  those 
respects,  for  the  plaintiff  in  error  obtained  a  license,  and  objects 
only  to  the  requirements  of  the  fifth  section.*' 

And  so  in  this  case  the  defendant  complains  only  of  being 
required  to  pay  for  permits  under  Section  425.  It  has  been 
decided  so  many  times  in  Ohio  that  authorities  need  not  be  cited, 
that  the  invalidity  of  one  portion  of  an  ordinance  does  not 
necessarily  invalidate  the  entire  ordinance.  The  question  then 
arises  as  to  whether  or  not  the  unconstitutional  section,  being 
Section  416,  is  so  involved  with  the  balance  of  the  ordinance 
that  it  can  not  be  eliminated  without  destroying  the  entire  act. 
The  necessity  for  proper  installation  of  electrical  wiring  and 
devices  and  inspection  of  the  same  is  no  less  important  because 
of  the  failure  to  have  workmen  registered,  than  it  would  be  if 
a  proper  section  for  the  registration  of  workmen  was  included 
in  the  ordinance.  I  therefore  unhestatingly  conclude  that  the 
balance  of  the  ordinance  is  not  affected  by  the  elimination  of 
Section  416. 

But  it  is  further  urged  that  by  Section  422,  ivhich  provides 
in  substance  that  the  electrical  inspector  shall  adopt  and  pro- 
mulgate proper  rules  and  requirements  for  the  installation  of 
electrical  wiring  and  appurtenances,  and  that  all  electrical  con- 
struction, material  and  appliances  shall  be  constructed  and  in- 
stalled in  conformity  with  the  rules  and  requirements  of  the 
national  electrical  code,  is  void,  because  it  delegates  legislative 
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power  to  the  inspector  and  to  the  National  Board  of  Fire  Un- 
derwriters. 

It  is  stated  in  Volume  6  American  &  English  Encyclopoedia 
of  Law,  page  1029  that: 

'*  There  is  no  constitutional  i^sason  why  legislative  functions 
which  are  merely  administrative  or  executive  in  their  character 
should  not  be  delegated  by  that  branch  of  the  government  to  other 
departments,  or  to  bodies  created  by  it  for  that  purpose.  A  dis- 
tinction is  drawn  between  a  delegation  of  power  to  make  the  law. 
involving  necessarily  a  discretion  as  to  what  it  shall  be  and  a 
grant  of  authority  relative  to  its  execution,  though  the  latter  in- 
volves the  exercise  of  discretion  under  and  in  pursuance  of  the 
law.'' 

Laws  under  the  police  powers  have  often  been  sustained  in 
which  other  officers  or  boards  have  been  instructed  or  permitted 
to  make  regulations  to  carry  them  into  effect.  In  135  Mass.,  178, 
the  court  say  *'such  regulations  [in  that  case  pilotage  regulations] 
are  in  the  nature  of  police  regulations.  **the  making  of  w^hich 
within  defined  limits  may  be  entrusted  to  other  bodies  than  the 
Legislature.''  For  further  discussion  of  this  subject  see  102 
!Mich.,  238 ;  101  Mich.,  98 ;  and  generally  upon  the  questions  un- 
der consideration  in  this  case,  45  Ohio  St.,  73. 

Without  entering,  into  any  further  or  more  elaborate  discus- 
sion, the  court  finds  that  the  plaintiff  is  entitled  to  recover  in 
this  action  and  judgment  will  be  entered  accordingly. 
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R£CULATIONS  AS  TO  SHIPMENTS  Or  MOJC  AND  CREAM. 

Common  Pleas  Court  of  Franklin  County. 

The  Baltimore  &  Ohio  Railroad  Company  v.  Railroad 

Commission  op  Ohio. 

Decided,  December  19,  1910. 

Constitutional  Lcnv — Railroad  Commisition  Act  Does  Not  Confer  Legis- 
lative Power — Pronouncement  by  the  Commission  that  Certain  Rail- 
road Regulations  Are  Contrary  to  Law  is  Not  Legislation — Power 
to  Pass  a  Law  and  the  Adoption  of  Rules  for  Carrying  into  Effect 
a  Law  Already  P<tssed,  Distinguished — Interference  with  Inter- 
state Commerce — Section  ^87,  et  seg. — Injunction. 

1.  The  duties  of  the  Ohio  Railroad  Commission  are  not  legislative  or 

judicial,  but  executive  and  the  designation  of  such  a  board  for  the 
ascertainment  of  the  facts  in  respect  to  the  matter  complained  of 
in  this  case;  and  the  application  of  the  general  rule  of  duty  or 
conduct  thereto,  without  impairment  of  the  right  of  redress  in 
the  courts,  is  within  the  limitations  of  the  Constitution,  and  not 
in  derogation  thereof  because  of  a  delegation  of  legislative  power 
to  the  commission. 

2.  The  order  directed  by  this  commission  to  the  Baltimore  ft  Ohio  Rail- 

way Company,  notifying  it  to  cease  and  desist  from  requiring 
shippers  of  milk  and  cream  over  its  road  between  points  within 
the  state  of  Ohio  to  load  the  same  into  baggage  cars,  is  not  an 
Interference  with  interstate  commerce,  but  is  within  the  power 
'  of  the  commission,  and  injunction  will  not  lie  against  its  enforce- 
ment. 

Durban  &  King,  for  plaintiflP. 

Freeman  Eagleson  and  Crumm,  Raymond  cfe  Hedges,  contra. 

Kinkead,  J. 

Plaintiff  seeks  in  this  action  to  have  the  defendant  permanently 
enjoined  from  enforcing  or  putting  into  effect  a  certain  order 
made  by  the  commission  concerning  shipments  of  milk  by  the 
railroad  company. 

The  order  is  as  follows : 

**It  is  therefore  ordered,  that  said  defendant,  the  Baltimore  & 
Ohio  Railroad  Company,  be  and  it  is  hereby  notified  and  re- 
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quired  to  cease  and  desist  from  the  practice  of  requiring  shippers 
of  milk  between  points  within  the  state  of  Ohio  to  load  the  same 
into  baggage  cars. 

**It  is  further  ordered,  that  said  defendant,  the  Baltimore  & 
Ohio  Railroad  Company,  eliminate  from  its  said  Milk  Tariff  R. 
C.  0.  No.  327,  either  by  issuing  and  filing  a  new  tariff  or  by 
supplement,  said  rule  or  regulation  by  which  the  shippers  of  milk 
between  points  within  the  state  of  Ohio  may  be  required  to  load 
his  milk  into  the  baggage  car,  as  provided  in  the  existing  tariff. 

'*It  is  further  ordered,  that  said  defendant,  the  Baltimore  & 
Ohio  Railroad  Company,  publish  a  tariff  of  rates  to  the  city  of 
Columbus,  Ohio,  from  all  points  on  its  line  in  Ohio  where  milk  is 
now  received  for  shipment  to  any  other  point  in  Ohio,  either  by 
specifically  naming  the  points  between  which  the  same  shall  ap- 
ply, or  by  publishing  a  reasonable  distance  tariff  which  may  be 
applied  to  shipments  from  such  points  to  Columbus,  Ohio,  as  well 
as  from  all  regular  stations  in  Ohio  on  defendant's  line." 

The  rule  or  regulation  in  plaintiff's  milk  tariff  referred  to  in 
the  order  is : 

**The  rates  quoted  herein  are  conditional  upon  shippers  load- 
ing the  cans  of  milk  or  cream  in  baggage  cars  when  required  to 
do  so." 

The  railroad  company  complains  that  the  order  by  the  commis- 
sion will  greatly  increase  the  cost  of  handling  milk ;  that  other 
railroads  operating  in  Ohio  require  the  shippers  of  milk  and 
cream  to  load  the  same  into  their  baggage  cars. 

It  is  claimed  in  the  second  cause  of  action  that  the  order  is  in- 
valid, unlawful  and  void,  because: 

'*It  is  legislative  in  its  nature  and  effect,  and  the  defendant 
lacked  power  to  make  it,  by  reasons  of  the  provisions  of  Section 
1  of  Article  II  of  the  Ohio  Constitution  vesting  the  legislative 
power  of  the  state  in  the  General  Assembly. ' '    That — 

**Said  order  is  a  law  of  a  general  nature,  without  uniform 
operation,  in  violation  of  Section  26  of  Article  II  of  the  Ohio 
Constitution. ' '    That — 

**Said  order  imposes  a  burden  upon  the  plaintiff  alone  of  all 
the  railroad  companies  operating  in  said  state  of  Ohio,  in  viola- 
tion of  Section  1  and  Section  2  of  Article  I  (known  as  the  Bill 
of  Rights)  of  the  Ohio  Constitution,  and  also  deprives  the  plaint- 
iff of  its  property  without  compensation  and  without  due  process 
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of  law,  in  violation  of  Section  19  of  Article  I  (known  act  the  Bill 
of  Rights)  of  the  Constitution  of  the  United  States,  and  de- 
nies to  the  plaintiff  the  equal  protection  of  the  laws,  in  violation 
of  said  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States." 

The  third  cause  of  action  attacks  the  validity  of  the  order,  on 
the  further  ground  that  it  constitutes  an  interference  with  the 
plaintiff's  interstate  passenger  traffic,  as  a  substantial  portion  of 
the  milk  is  shipped  on  interstate  trains;  that  many  interstate 
shipments  of  milk  and  cream  are  frequently  transported  in  the 
same  cars  with  shipments  of  milk  and  cream  moving  from  one 
point  to  another  in  the  state  of  Ohio,  and  the  two  are  frequently 
loaded  from  the  same  stations  together;  that  the  railroad  com- 
pany carries  many  passengers  and  their  baggage  who  are  on 
interstate  journeys  over  the  road. 

It  is  contended  that  the  order  is  not  limited  in  its  scope  and 
effect  to  commerce  wholly  within  the  state  of  Ohio,  and  it  is  the 
purpose  of  the  defendant  to  enforce  said  order  without  any 
reference  to  and  notwithstanding  the  burdens  which  its  enforce- 
ment will  impose  upon  interstate  commerce ;  that  the  order  will 
impose  an  unreasonable  burden  upon  interstate  commerce,  in 
violation  of  that  portion  of  Section  8  of  Article  I  of  the  Constitu- 
tion of  the  United  States,  which  provides  that  the  Congress 
shall  have  power  to  regulate  conunerce  among  the  several  states. 

The  railroad  commission  interposes  a  demurrer  to  the  second 
and  third  causes  of  action,  which  puts  in  issue  the  validity  of  the 
railroad  commission  act. 

It  is  claimed  that  the  railroad  commission  law,  by  means 
of  which  the  Legislature  empowers  the  railroad  commission  to 
make  the  order  or  regulation  complained  of,  is  unconstitutional 
because  it  constitutes  a  delegation  of  legislative  power  in  viola- 
tion of  the  Constitution. 

In  other  words,  it  is  urged  that  the  order  of  the  commission  is 
in  the  nature  of  a  law,  which  only  the  Legislature  can  make. 
It  will  be  noticed  that  the  order  is  simply  to  the  effect  that  the 
railroad  company  desist  from  the  practice  or  regulation  com- 
plained of,  directing  publication  of  a  tariff  in  accordance  with 
their  order  and  the  law.    Railroads  being  qtMsi  public  agencies. 
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having  been  constructed  for  the  common  and  equal  benefit  of 
all  persons  wishing  to  avail  themselves  of  the  facilities  which 
they  afford,  the  Legislature  in  its  wisdom  has  enacted  laws  in 
furtherance  of  this  principle,  conspicuous  among  which  is  the 
railroad  commission  act. 

The  fundamental  rule  of  equality  of  service  is  the  controlling 
spirit  of  this  act.  A  careful  analysis  will  disclose  that  the 
duties  and  obligations  of  railroads  to  the  public  have  been  quite 
fully  circumscribed  by-  this  law.  Rules  of  conduct  pertaining 
to  railroad  service  are  definitely  prescribed  by  the  various  sec- 
tions of  this  act,  and  are  not  left  to  the  judgment  or  discretion 
of  the  commission.  The  rules  of  conduct  being  so  prescribed, 
the  Legislature  created  an  executive  body  to  inquire  into  the 
facts,  to  apply  and  enforce  the  law.  The  order  complained  of  is 
by  no  means  a  law,  but  is  a  pronouncement  by  the  commission 
that  the  service  and  regulation  thereof  is  contrary  to  the  law. 

The  designation  of  an  executive  board,  by  means  of  which 
the  law  is  to  be  enforced,  is  a  wise  regulation.  Intrastate  com- 
merce is  of  great  interest  and  importance  to  the  people  of  the 
state.  Infractions  of  the  law  should  be  speedily  corrected.  The 
greater  portion  of  the  powers  committed  to  the  commission  con- 
cern matters  which  are  only  appropriately  devolved  upon  an  ex- 
ecutive board.  They  may  not  be  so  conveniently  conferred  upon 
courts.  Judicial  power  is  determined  by  the  light  of  the  com- 
mon law  and  the  history  of  our  institutions  as  they  existed  an- 
terior to  and  at  the  time  of  our  Constitution.  Courts  can  claim 
no  power  that  do  not  belong  to  them  by  the  common  law,  sup- 
plemented by  written  constitutions  and  statutes. 

Whether  power  in  a  given  instance  ought  to  be  assigned  to  the 
judicial  department  is  determinable  from  the  nature  of  the  sub- 
ject. That  which  does  not  strictly  pertain  to  the  judiciary  by 
the  test  above  named  more  appropriately  may  be  devolved  upon 
other  bodies.  Executive  powers  should  not  be  committed  to  the 
judiciary.  A  careful  analysis  of  the  railroad  commission  law 
will  disclose  that  the  chief  functions  and  duties  of  the  commis- 
sion are  executive  in  their  nature.  In  some  of  the  decisions  of 
our  court  of  last  resort  such  powers  have  been  characterized  as 
administrative.    But  in  Harmon  v.  State,  66  0.  S.,  253,  it  is  in- 
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sisted  that  such  characterization  is  improper,  that  all  powers  are 
legislative,  executive  and  judicial,  the  Constitution  warranting 
no  such  classification  as  administrative. 

In  the  history  of  the  state  there  have  been  numerous  instances 
where  the  Legislature  has  invested  boards,  bodies  and  officers 
with  the  power,  and  charged  them  with  the  duty  of  ascertain- 
ing the  facts,  and  hearing  and  deciding  questions,  when  deemed 
necessary  or  expedient,  in  order  to  carry  into  execution  laws 
enacted  to  accomplish  some  public  need  or  purpose,  or  deemed 
for  the  public  good.  (Minshall,  Justice,  in  France  v.  State,  57 
0.  S.,  17.) 

The  opinion  is  now  here  expressed,  therefore,  that  the  duties 
of  the  commission  in  the  matter  now  brought  to  the  attention  of 
the  court  are  executive,  rather  than  legislative  or  judicial.  In 
some  respects  the  powers  conferred  upon  the  commission  may 
connect,  approach,  or  be  like  those  which  are  strictly  judicial  in 
their  nature,  but  no  serious  harm  results  as  long  as  the  law  pro- 
vides for  final  recourse  to  the  courts. 

The  presumption  being  in  favor  of  the  validity  of  a  law,  courts 
must  not  only  be  convinced  of  its  invalidity,  but  the  conviction 
must  be  clear  and  strong,  or  the  invalidity  must  be  shown  be- 
yond a  reasonable  doubt.    Fletcher  v.  Peck,  6  Cranch,  87. 

Unless  the  judicial  power  be  exclusively  and  finally  conferred 
upon  an  executive,  there  seems  no  urgent  necessity  of  applying 
the  constitutional  inhibition.  The  acts  of  the  commission  being 
merely  prima  facie  reasonable,  and  the  enactment  preserving  all 
the  usual  remedies  afforded  by  law,  the  right  of  redress  in  courts 
of  law  is  not  taken  away,  and  the  law  should  not  under  such 
circumstances  be  declared  invalid. 

In  the  rapid  growth  and  expansion  of  trade  and  commerce, 
brought  about  and  developed  largely  by  the  remarkable  develop- 
ment of  qiiasi  public  railroad  agencies,  it  is  readily  apparent 
that  a  progressive  people  demand  and  need  modern  and  effective 
facilities  for  prompt  and  efficient  execution  or  enforcement  of 
laws  which  are  designed  to  foster  and  preserve  equality  of  serv- 
ice, as  well  as  efficiency  thereof,  by  railroad  companies. 

In  constructing  the  government  and  framing  the  primordial 
law,   the   builders  provided  in  general  terms   that  legislative 
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power  shall  be  vested  in  a  General  Assembly,  and  that  acts  (ex- 
cept certain  ones  named)  shall  not  be  passed  to  take  effect  upon 
the  approval  of  any  other  authority  than  the  General  Assembly, 
and  that  judicial  power  shall  be  vested  in  the  courts  named.  It 
has  become  the  settled  rule,  by  judicial  interpretation,  that  the 
Legislature  can  not  delegate  its  power,  and  that  strictly  judicial 
power  may  be  conferred  only  upon  the  judiciary. 

Nowhere  does  the  fundamental  law  undertake  to  prescribe  in 
detail  the  nature  of,  or  the  limitation  upon,  the  powers  of  the 
three  departments  of  government.  Nor  have  the  courts  in  a 
century  of  administration  of  law,  under  the  present  plan  of 
government,  shed  much  new  light  upon  the  shadowy  and  obscure 
boundary  lines  between  the  legislative,  executive  and  judicial 
departments.  It  is  no  doubt  wise  that  no  special  effort  has  been 
made  to  mark  off  or  prescribe  hard  and  fast  lines  of  demarkation 
between  the  three  departments.  It  seems  quite  impossible  for 
the  Legislature  to  formulate  rules  of  conduct  and  service  laws 
respecting  railroad  companies  with  sufficient  detail  or  so 
minutely  as  to  cover  every  possible  emergency  that  may  arise. 
The  determination  of  facts  and  of  the  applicability  of  law  there- 
to, of  necessity  should  be  committed  to  some  body. 

If  the  Legislature  enacts  a  law  sufficiently  general  in  its  pro- 
visions as  may  be  appropriately  applied  to  the  detailed  conduct 
and  duties  of  the  railroad  company,  the  constitutional  mandate 
is  satisfied  if  the  ascertainment  of  the  fact  and  the  application 
of  the  prescribed  general  rule  of  duty  and  conduct  is  committed 
to  an  executive  body,  such  as  is  the  railroad  conunission. 

The  impracticability  of  provision  by  detail  by  the  constitu- 
tional compact  of  the  people's  government  demands  liberality 
of  construction  of  the  primordial  law  by  the  courts.  Especially 
should  such  a  rule  be  applied  to  old  instruments  of  fundamental 
law  in  dealing  with  enactments  framed  by  the  Legislature  to 
meet  the  demands  of  a  progressive  people  and  of  a  highly  de- 
veloped and  modern  trade  and  commerce,  and  means  and  agen- 
cies thereof. 

The  flexibility  of  the  constitutional  mandate  to  meet  pressing 
demands  of  justice,  has  been  recognized  by  the.  courts  from  an 
early  period  of  juridical  history  of  the  state.     The  first  epoch 
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is  marked  by  the  opinion  of  the  great  Ranney,  Judge,  himself  a 
member  of  the  convention  which  framed  the  Constitution,  in 
C,  W.  it  Z.  Railroad  Co.  v.  Commissioners,  1  0.  S.,  77.  In  this 
case  it  was  held: 

**That  the  complete  exercise  of  legislative  power  by  the  Gen- 
eral Assembly,  does  not  necessarily  require  the  act  to  so  apply 
its  provisions  to  the  subject-matter,  as  to  compel  their  employ- 
ment without  the  intervening  assent  of  other  persons,  or  to  pre- 
vent -their  taking  effect,  only,  upon  performance  of  conditions  ex- 
pressed in  the  laws.  •  •  •  The  true  distinction,  therefore, 
is  between  the  delegation  of  power  to  make  the  law,  which  neces- 
sarily involves  a  discretion  as  to  what  it  shall  be,  and  conferring 
an  authority  or  discretion  as  to  its  execution,  to  be  exercised  un- 
der and  in  pursuance  of  the  law.  The  first  can  not  be  done ;  to 
the  latter  no  valid  objection  can  be  made." 

This  has  furnished  the  basis  of  all  cases  touching  local  option 
legislation  against  intoxicating  liquors,  reports  of  which  have  not 
been  made  upon  all  cases  subsequent  to  Gordon  v.  State,  46  0. 
S.,  607. 

This  rule  does  not  seem  always  to  have  been  consistently  applied 
to  all  classes  of  cases.  France  v.  State,  57  O.  S.,  1,  17,  18 ;  and 
Harmon  v.  State,  66  0.  S.,  249,  are  difficult  to  distinguish. 

An  examination  of  the  railroad  commission  law  will  disclose 
that  it  is  has  prescribed  general  rules  of  conduct  to  be  followed 
by  railroad  companies  in  their  business. 

It  requires  railroads  to  file  schedules  of  rates,  forbids  changes 
therein  except  upon  notice  to  the  commission ;  no  greater  charge 
shall  be  made  than  is  specified  therein ;  joint  rates  over  connect- 
ing roads  shall  be  just  and  reasonable,  and  every  unjust  and  un- 
reasonable charge  is  prohibited  and  declared  to  be  unlawful; 
the  classification  of  freight  shall  be  uniform  on  all  roads;  each 
road  is  required  to  furnish  suitable  cars  for  all  who  apply ;  when 
there  is  an  insufficiency  at  any  time,  the  available  cars  must  be 
distributed  to  applicants  in  proportion  to  their  respective  im- 
mediate requirements,  without  discrimination;  the  commission 
may  enforce  reasonable  regulations  for  furnishing  cars,  etc. 
These  and  many  others,  are  illustrative  of  the  rules  of  law  pre- 
scribed in  the  act.    Section  576  expressly  enjoins  upon  the  com- 
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mission  the  duty  of  enforcing  the  laws  relating  to  railroads.  Sec- 
tion 564  expressly  prohibits  a  railroad  company  from  discrimi- 
nating against  any  of  its  patrons.  It  requires  that  no  carrier 
shall  make  or  give  undue  or  unreasonable  preference  or  advant- 
age to  any  person,  or  to  any  locality,  or  to  any  particular  de- 
scription of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever.  Section  504  requires 
each  railroad  to  furnish  reasonable  and  adequate  service  and 
facilities. 

Considering  the  law  in  all  its  parts,  and  the  powers  and  duties 
of  the  commission,  so  far  as  the  facts  are  presented  by  the  peti- 
tion, the  contention  of  the  railroad  company  that  legislative 
power  has  been  delegated,  does  not  setem  well  founded.  It  seems 
clear  that  the  order  complained  of  is  so  framed  as  to  constitute 
an  application  or  enforcement  of  the  law. 

It  appears,  so  far  as  this  case  is  concerned,  that  the  Legisla- 
ture has  merely  delegated  the  power  to  the  commission,  to  ascer- 
tain and  determine  some  fact  or  facts,  **or  state  of  things  upon 
which  the  law  makes,  or  intends  to  make,  its  own  action  de- 
pend.'*  State  V.  Messenger,  65  0.  S.,  398,  402;  Lock's  Appeal, 
72  Pa.  St.,  491. 

It  has  merely  conferred  **an  authority  or  discretion  as  to  ex- 
ecution,'* to  be  exercised  under  and  in  pursuance  of  the  law. 
C,  W.  &  Z,  R.  R.  Co,  V.  Commissioners,  supra. 

In  this  case  the  commission  has  ordered  the  railroad  company 
to  desist  from  the  practice  which  it  deems  to  be  within  the  in- 
hibitions of  the  law. 

It  had  no  occasion  to  do  some  of  the  things  which  it  is  em- 
powered to  do  by  other  actions  which  are  not  the  subject  of  in- 
quiry here,  such  as  (Section  540)  fixing  rates  when  railroads  re- 
fuse or  neglect  to  fix  the  same,  or  substitute  its  judgment  for 
that  of  the  railroad  in  particular  cases. 

Section  543  providing  that  all  regulations,  practices  and  serv- 
ice prescribed  by  the  commission  shall  be  in  force  and  be  prima 
facie  reasonable,  unless  suspended  or  found  otherwise  in  an  ac- 
tion brought  for  that  purpose  pursuant  to  the  provisions  of  the 
act,  may  be  considered  as  the  saving  clause  of  the  act  according 
to  some  authority.     The  doctrine  in  Chicago,  etc.,  Ry.,  Co.  v. 
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Minnesota,  134  U.  S.,  418,  and  of  B^idd  v.  N.  Y.,  143  N.  Y.,  517, 
appears  to  be  that  where  the  Legislature  creates  a  commission 
to  regulate  the  rates  of  charges,  such  commission  has  no  power  to 
make  a  schedule  of  rates  which  shall  be  final  and  conclusive  evi- 
dence as  to  the  reasonableness  of  the  charges,  because  judicial 
inquiry  is  thereby  cut  off. 

So  may  it  be  said  that  where  an  order,  such  as  is  made  in  this 
case,  is  to  be  considered  as  merely  prima  facie  evidence  that  the 
regulation  of  the  plaintiff  respecting  the  shipment  is  unreason- 
able, the  judicial  inquiry  with  reference  thereto  is  not  shut  off. 
In  fact  the  first  cause  of  action  not  involved  in  this  dem^urrer, 
raises  that  question. 

In  the  presentation  of  this  case  the  attention  of  the  court 
was  not  directed  to  any  authorities  in  other  jurisdictions  touch- 
ing the.  validity  of  similar  laws.  It  was  stated  that  there  had 
been  no  positive  decision  affirming  the  validity  of  this  class  of 
laws.  Since  the  preparation  of  this  opinion  I  have  made  an 
examination  into  the  matter,  and  find  where  some  phases  of 
such  laws  have  been  passed  on. 

In  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S., 
447  (1894),  the  twelfth  section  of  the  interstate  act,  which  au- 
thorized the  circuit  courts  to  use  its  process  in  aid  of  inquiries 
before  the  commission,  was  held  valid.  Mr.  Justice  Harlan 
said: 

**  Interpreting  the  interstate  commerce  act  as  applicable, 
and  as  intended  to  apply,  only  to  matters  involved  in 
the  regulation  of  commerce,  and  which  Congress  may  rightfully 
subject  to  investigation  by  a  commission  established  for  the  pur- 
pose of  enforcing  the  act,  we  are  unable  to  say  that  its  pro- 
visions are  not  appropriate  and  plainly  adapted  to  the  protec- 
tion of  interstate  commerce  from  burdens  that  are  or  may  be, 
directly,  and  indirectly,  imposed  upon  it  by  means  of  unjust  and 
unreasonable  discriminations,  charges  and  preferences.  Con- 
gress is  not  limited  in  its  employment  of  means  to  those  abso- 
lutely essential  to  the  accomplishment  of  objects  within  the 
scope  of  the  powers  granted  to  it. 

**An  adjudication  that  Congress  could  not  establish  an  ad- 
ministrative body  with  authority  to  investigate  the  subject  of  in- 
terstate commerce  and  with  power  to  call  witnesses  before  it,  and 
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to  require  the  production  of  books,  documents  and  papers  re- 
lating to  that  subject,  would  go  far  towards  defeating  the  ob- 
ject for  which  the  people  of  the  United  States  placed  commerce 
among  the  states  under  natural  control.  All  must  recognize  the 
fact  that  full  information  necessary  as  a  basis  of  intelligent  legis- 
lation by  Congress  •  •  •  can  not  be  obtained,  nor  can  the 
rules  established  for  the  fegidation  of  such  commerce  be  effi- 
ciently enforced,  otherwise  than  through  the  instrumentality  of 
an  administrative  body,  representing  the  whole  country,  always 
watchful  of  the  general  interests,  and  charged  with  the  duty 
not  only  of  obtaining  the  required  information,  but  of  com- 
pelling by  all  lawful  methods  obedience  to  such  rules." 

Railroad  Commission  Cases,  Stone  v.  Farmer's,  fitc.  Trust 
Co.,  116  U.  S.,  307  (1886),  had  under  consideration  the  provi- 
sions of  the  statute  of  Mississippi  of  March  11,  1884,  creating 
a  railroad  commission. 

Chief  Justice  Waite  said : 

**The  great  purpose  of  the  statute,  now  under  consideration 
is  to  fix  a  maximum  of  charges,  and  to  regulate  in  some  matters 
of  a  police  nature  the  use  of  railroads  in  the  state.  In  its  gen- 
eral scope  it  is  constitutional." 

In  Georgia  Railroad  v.  Railroad  Commissioners,  70  Qa.,  694 
(1883),  the  constitutionality  of  the  Georgia  railroad  commission 
act  was  affirmed.    It  was  held  that: 

**The  railroad  commissioners  are  officers  appointed  to  carry 
into  execution  the  laws  passed  by  the  Legislature. 

**The  powers  of  the  railroad  commissioners  are  not  legislative. 

''The  difference  between  the  power  to  pass  a  law  and  the 
power  to  adopt  rules  and  regulations  to  carry  into  effect  a  law 
already  passed,  is  apparent  and  strikingly  great,  and  this  we 
understand  to  be  the  distinction  recognized  by  all  the  courts  as 
the  true  rule  in  determining  whether  or  not  in  such  cases  a 
legislative  power  is  granted.  The  former  would  be  unconstitu- 
tional, whilst  the  latter  would  not.  91  111.,  357;  94  U.  S.,  113, 
155,  164." 

In  Chicago,  etc.,  Ry.  v.  Railway  Commissioners,  35  Fed.,  866, 
opinion  by  Mr.  Justice  Brewer,  it  was  held  that: 

**The  provisions  of  the  act  of  Iowa  Legislature  of  April  5, 
1888,  to  regulate  railroad  corporations,  and  other  common  car- 
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riers,  and  to  increase  the  powers,  and  further  define  the  duties, 
of  the  state  railroad  commissioners,  and  to  prevent  and  punish 
extortion  and  unjust  discriminations,  which  authorize  said  board 
to  make  and  enforce  a  schedule  of  rates  for  railroad  charges,  are 
not  unconstitutional  as  an  attempted  delegation  of  legislative 
power. ' ' 

While  the  Legislature  may  provide  reasonable  rules  and  regu- 
lations for  the  purpose  of  prevention  of  unjust  discriminations 
and  preferences,  it  is  said  to  be  equally  well  settled  that  in  dele- 
gating authority  to  a  commission  to  provide  reasonable  rules 
and  regulations  for  the  effectuating  of  such  purposes,  it  does 
not  transcend  its  constitutional  powers  (Stone  v.  Farmer's,  etc., 
Trust  Co.,  116  U.  S.,  307;  19  Am.  &  Eng.  Ency.  of  Law,  686; 
Atlantic  Express  Co.  v.  Railroad  Co.,  Ill  N.  C,  463,  32  Am.  St., 
805,  806).  In  the  latter  case,  however,  the  act  creating  the  com- 
mission created  it  and  constituted  it  as  a  court  of  record,  with  all 
powers  and  jurisdictions  of  a  court  of  general  jurisdiction. 

In  McWhorter  v.  Railroad  Co.,  24  Pla.,  417  (12  Am.  St.,  220), 
it  was  held  that  a  statute  which  delegates  power  to  a  railroad 
commission  to  fix  just  and  reasonable  rates  for  freight  and  pas- 
sengers, to  be  observed  by  railroad  companies,  is  not  unconstitu- 
tional as  being  a  delegation  of  legislative  power  and  control. 

The  commission  in  this  case  has  heard  the  complaint,  ascer- 
tained the  facts,  and  applied  the  law,  and  directed  that  the 
railroad  desist  from  the  regulation  prescribed  by  it,  and  to  ob- 
serve the  law  prescribed  by  the  Legislature.  It  has  not  in  this 
instance  exercised  the  power  apparently  conferred  upon  it  by 
Section  527,  by  substituting,  its  regulation  for  that  of  the  rail- 
road. The  power  conferred  upon  the  commission  by  this  section,  if 
literally  carried  out  by  substituting  some  rule  or  regulation  not 
authorized  or  fixed  by  the  Legislature  itself  might  result  in  acts 
legislative  in  character.  If  it  had  substituted  for  the  regulation 
made  by  the  railroad  company,  some  regulation  which  it  had 
been  determined  to  be  just  and  reasonable  to  be  imposed  and 
followed  in  the  future,  not  prescribed  by  the  law  itself,  it  might 
then  be  exercising  legislative  functions.  This  it  has  not  done 
in  this  instance,  but  on  the  contrary  the  commission  has  merely 
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applied  the  law  by  holding  that  the  regulation  complained  of  is 
within  the  law,  and  is  therefore  to  be  discontinued. 

The  act  of  the  commission  has  not  taken  the  property  of  the 
railroad  company  without  due  process  of  law. 

As  to  the  remaining  objection  raised,  that  the  act  of  the  com- 
mission constitutes  an  interference  with  interstate  commerce,  it 
is  apparent  from  the  facts  presented  this  position  is  not  sound. 
The  commission  has  not  undertaken  to  interfere  with  interstate 
commerce.  It  is  well  understood  that  the  state  may,  in  the  regu- 
lation of  its  own  affairs  touching  intrastate  commerce,  place 
certain  restrictions  upon  the  instruments  of  interstate  commerce, 
which  from  the  nature  of  things  is  necessary  and  within  its 
powers,  to  which  railroads  must  be  subjected. 

The  demurrer  to  the  second  and  third  causes  of  action  is  there- 
fore well  taken,  and  is  sustained. 


SATlSPACttON  OF  DEBT  BY  PAYMENT  TO  A  FOREIGN 

ADMINISTRATOIC 

Common  Pleas  Court  of  Hamilton  County. 

Mark  A.  Crawford,  Administrator,  v.  The  Foreign  Chris- 
tun  Missionary  Society. 

Decided,  December,  1910. 

Payment — Authority  of  a  Foreign  Administrator  to  Collect  Debts  in 
Ohio — Settlement  of  Estates  of  Decedents — Double  Payment  not 
Enforcible, 

Payment  by  an  Ohio  debtor  to  an  administrator  appointed  in  some 
other  state  than  Ohio  prior  to  the  appointment  of  an  administra- 
tor in  Ohio  is  a  satisfaction  of  the  debt. 

N.  W.  Evam  and  John  Nichols,  for  the  motion. 
H.  A.  Bayless  and  C,  J.  McDiarrmd,  contra. 

Woodmansee,  J. 

The  motion  of  the  plaintiff  before  the  court  is  that  the  second 
defense  in  the  answer  of  the  defendant  be  stricken  out,  for  the 
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reason  that  the  same  is  irrelevant  and  incompetent  and  not  the 
subject  of  defense.     It  is  equivalent  to  a  demurrer. 

This  second  defense  alleges  that  plaintiff's  intestate,  John  F. 
Davis,  Sr.,  died  at  Baldwin,  Habersham  county,  Georgia,  on 
April  24,  1910,  and  that  at  said  time  he  was  a  resident  of  and 
had  his  domicile  in  said  county  and  state,  and  that  on  the  second 
day  of  May,  1910,  Frank  E.  Ferris  was  duly  appointed  and 
qualified  by  the  Court  of  Ordinary  in  said  county  and  state,  as 
administrator  of  said  Davis'  estate;  that  on  the  14th  day  of 
May,  1910,  demand  was  made  upon  defendant  by  said  admin- 
istrator for  the  payment  of  the  debt  in  controversy  owing  the 
decedent  at  the  time  of  his  death,  and  that  the  same  being  due 
was  paid  to  said  administrator  on  the  16th  day  of  May  follow- 
ing, without  any  knowledge  of  the  alleged*  rights  or  claim  of 
the  plaintiff. 

Plaintiff's  petition  discloses  that  he  was  appointed  adminis- 
trator of  the  same  estate  on  the  23d  day  of  May,  1910,  by  the 
Probate  Court  of  Scioto  County,  Ohio,  and  he  prays  judgment 
for  the  amount  of  said  claim,  to-wit,  $449.68,  and  interest,  and 
his  counsel  now  urge  upon  this  court  that  a  previous  payment 
to  the  Georgia  administrator  is  not  a  discharge  of  the  debt 
and  is  no  defense  to  this  action. 

An  exhaustive  brief  filed  on  this  hearing  by  counsel  for  plaint- 
iff dwells  upon  the  contention  that  the  entry  in  the  Probate 
Court  of  Scioto  County,  appointing  an  administrator  can  not 
be  collaterally  attacked,  and  that  defendant's  only  relief  would 
be  to  file  proceedings  in  the  said  court  to  have  the  appointment 
set  aside,  and  until  that  is  done  he  must  respond  to  the  demands 
of  the  plaintiff.  As  the  court  views  it,  that  matter  is  not  in- 
volved in  this  hearing.  It  is  purely  a  question  whether  pay- 
ment of  an  Ohio  debtor  to  an  administrator  of  an  estate,  appointed 
in  some  other  state  than  Ohio  prior  to  the  appointment  of  an 
administrator  in  this  state,  is  a  satisfaction  of  the  debt. 

I  quote  from  the  decision  in  the  case  of  Weizelly  Adminis- 
trator, V.  The  Cincinnati  Saviyigs  Imtitution,  W.  L.  J.,  page 
393,  as  follows : 

** Plaintiff's  intestate,  residing  in  Tennessee,  where  he  died, 
had  deposited  money  with  defendants.    Administration  was  first 
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granted  in  Tennessee,  and  afterwards  in  this  county  (Hamil- 
ton county.)  Defendants  promised  to  pay  the  deposit  to  the 
Tennessee  administrator,  without  notice  that  one  had  been  ap- 
pointed here,  and  paid  after  notice.  The  latter  brought  this 
suit.  Held:  That  he  could  not  recover,  because,  by  the  law  of 
Ohio,  a  foreign  administrator  has  authority  to  collect  debts  here 
and  the  liability  attached  at  the  time  of  making  the  promise." 

This  is  a  stronger  case  than  the  one  before  the  court,  for  the 
reason  that  in  the  case  at  bar  the  money  was  paid  over  to  th?^ 
Georgia  administrator  before  the  appointment  of  the  adminis- 
trator in  this  state,  and  therefore  without  notice. 

In  the  case  of  Bull  v.  Fuller,  78  Iowa,  20,  the  debt  was  paid 
to  the  foreign  administrator  of  the  decedent's  estate  without 
notice  of  an  Iowa  administrator,  and  it  was  held  that  said  pay- 
ment discharged  the  debt.     The  court  say : 

**It  is  purely  a  question  of  locality  of  administration.  A 
payment  has  been  made  to  an  unquestioned  administrator,  with 
no  other  administration  at  the  time  pending,  and  with  the  note 
merely  deposited  in  another  state  for  safe  keeping.  To  allow 
an  estate,  under  such  circumstances,  to  profit  by  a  double  pay- 
ment of  the  debt,  or  to  compel  a  second  payment  and  require 
the  debtor  to  seek  repayment  from  the  administrator  in  Ver- 
mont, when  the  money  is  already  in  the  hands  of  a  representative 
of  the  estate,  merely  in  the  interest  of  a  double  administration, 
would  indeed  be  a  burlesque  upon  the  administration  of  justice. 
All  money  is  already  in  the  estate.  *  *  *  It  is  merely  a 
question  as  to  which  of  two  representatives  of  the  estate  shall 
receive  it.  *  *  *  As  to  the  defendant,  that  is  a  matter  of  no 
concern.  The  estate  owned  the  note.  It  has  the  money.  •  •  • 
We  think  the  defendant's  plea  of  payment  is  established." 

Section  10769  of  the  Ohio  Code  reads  as  follows: 

**An  executor  or  administrator,  duly  appointed  in  any  other 
state  or  country,  may  commence  and  prosecute  an  action  or  pro- 
ceeding in  any  court  in  this  state,  in  his  capacity  as  such,  in 
like  manner  and  under  like  restriction,  as  a  non-resident  is 
permitted  to  sue." 

If  the  foreign  administrator  has  the  right  to  file  a  suit  to 
collect  a  debt,  he  certainly  has  the  right  to  collect  the  debt  with- 
out a  suit,  if  the  debtor  is  willing  to  pay  it. 
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In  view  of  all  the  circumstances  in  this  case,  and  especially 
of  the  fact  that  the  money  was  paid  without  notice  of  an  appoint- 
ment of  an  Ohio  administrator,  and  before  the  appointment  of 
such  administrator;  in  view  of  the  further  apparent  fact  that 
the  payment  seems  to  have  been  made  in  the  utmost  good  faith, 
it  would  seem  to  this  court,  both  unreasonable  and  unjust  that 
the  defendant  should  be  required  to  again  pay  the  same  obliga- 
tion, and  then  to  pursue  the  Oeorgia  administrator  to  recover 
what  he  had  paid.  If  the  latter  he  would  doubtless  be  met 
with  the  defense  that  such  administrator  not  only  had  the  fund, 
but  that  he  was  rightfully  entitled  thereto.  Plaintiff's  motion 
is  therefore  overruled. 

This  decision  also  applies  to  case  No.  145868,  Mark  A.  Craw- 
ford V.  American  Christian  Missionary  Society,  being  identical 
to  this  case  as  to  the  essential  facts. 


ARREST  ON  A  FALSE  ArFIDAVIT. 

Common  Pleas  Court  of  Hamilton  County. 

Robert  L.  Ballew  v.  Ralph  H.  Coney. 

Decided,  December  9,  1910. 

DcMiages  lor  Arrest— Malicious  Prosecution  Distinguished  from  False 
Arrest  and  Imprisonment — Pleading, 

Where  an  action  for  damages  is  founded  on  a  false  affidavit  for  arrest, 
the  action  is  one  for  malicious  prosecution,  and  not  false  arrest  and 
imprisonment,  and  it  is  necessary  to  allege  that  the  charge  in  the 
affidavit  was  made  falsely,  maliciously  and  without  reasonable  cause. 

• 

Charles  M,  Leslie,  for  the  demurrer. 
Joseph  T.  Harrison,  contra, 

WOODMANSEE,  J. 

The  plaintiff  pleads  in  effect  that  the  defendant  caused  the 
plaintiff  to  be  unlawfully  arrested  by  making  a  false  charge  in 
an  affidavit  before  the  clerk  of  the  police  court  of  Cincinnati. 

The  precipe  sets  out  that  the  action  is  for  money  as  damages 
for  *' false  arrest  and  imprisonment.'* 
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The  pleading,  in  the  opinion  of  the  court,  is  not  sufficient  to 
set  out  a  cause  of  action  either  for  false  arrest  and  imprison- 
ment or  for  malicious  prosecution,  which  actions  are  often 
confused. 

The  petition  shows  that  the  plaintiff  was  arrested  as  an  out- 
growth of  an  affidavit  filed  by  the  defendant.  If  the  warrant 
which  issued  upon  the  filing  of  the  affidavit  was  legale  then  it  is 
not  a  case  of  false  arrest  and  imprisonment.  To  state  a  case 
the  petition  must  show  the  arrest  was  without  warrant,  or  by 
an  illegal  warrant.  Nothing  in  the  petition  before  us  is  an 
equivalent  of  such  an  allegation. 

If  the  suit  is  founded  on  the  false  affidavit  which  the  peti- 
tion indicates  is  the  real  basis  for  the  alleged  action,  then  it 
is  a  suit  for  malicious  prosecution.  In  that  event  it  is  neces- 
sary to  allege  in  the  petition  that  the  charge  in  the  affidavit  was 
made  *  *  falsely,  maliciously  and  without  reasonable  cause. ''  Bates 
on  Pleading,  Vol.  3,  page  2088. 

Demurrer  sustained. 


END  OF  VOLUME  X. 
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ABUTTING    OWNER— 

Where  consent  is  given  to  the 
building  of  a  street  railway  com- 
plaint can  not  be  made  of  the  addi- 
tional burden  placed  on  the  street; 
but  where  there  is  interference 
with  ingress  and  egress,  complaint 
will  lie.  ,266. 

Encroachment  upon  the  side- 
walk by  laying  the  rails  so  near 
thereto  at  a  street  corner  that  the 
body  of  the  car  extends  over  the 
sidewalk  in  rounding  the  corner, 
is  not  a  material  interference  with 
the  ingress  and  egress  of  an  abut- 
ting owner.     266. 

ACTIONS— 

Precedence  between,  where  in- 
volving the  same  parties  and  the 
same   subject-matter.     76. 

A  cause  of  action  should  be 
founded  on  a  definite  theory  in 
order  that  the  precise  claim  in 
controversy  may  be  presented  and 
the  defendant  enabled  to  meet  it 
and  the  court  to  understand  it, 
and  the  theory  upon  which  the 
case  is  founded  can  not  be  changed 
by  amendment.     81. 

A  cause  of  action  for  false  im- 
prisonment and  one  for  malicious 
prosecution  are  based  on  differ- 
ent theories,  and  where  an  action 
proceeds  upon  the  theory  of  mali- 
cious prosecution,  to  which  the 
defense  of  advice  of  counsel  has 
been  interposed  and  fully  estab- 
lished, an  amendment  seeking  to 
change  the  theory  of  the  case  to 


false  imprisonment  will  not  be  al- 
lowed, when.     81. 

Dual  character  of  a  cause  of  ac- 
tion in  a  negligence  case  where 
injury  has  resulted  to  both  per- 
son and  property;  proper  test  as 
to  what  constitutes  a  cause  of  ac- 
tion.   561. 

ADMiNISTRATOR— 

A  will  directing  that  "all  the 
residue  of  my  estate  shall  be 
equally  divided  share  and  share 
alike  among  my  legal  heirs  accord- 
ing to  law"  requires  a  per  capita 
distribution  among  all  testator's 
heirs,  regardless  of  the  degree  of 
kinship.     168. 

Payment  by  an  Ohio  debtor  to 
an  administrator  appointed  in  an- 
other state  prior  to  the  appoint- 
ment of  an  Ohio  administrator  is 
a  satisfaction  of  the  debt.    676. 

ADVERSE  POSSESSION— 

Character  of  the  possession 
which  must  be  shown  in  order  to 
create  a  basis  for  a  claim  by  the 
state  to  ownership  of  islands  in  a 
canal   reservoir.     325. 

Title  by  adverse  possession  to 
Circle  island,  situated  in  Buckeye 
lake  can  not  be  based  by  the  state 
on  a  claim  to  ownership  which  was 
not  asserted  until  after  the  lake 
had  been  abandoned  for  canal  res- 
ervoir purposes  and  had  been  dedi- 
cated as  a  public  park.     325. 

AMENDMENT— 
The  limitation  by  the  code  that 
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a  cause  of  action  shall  not  be 
changed  by  amendment  forbids 
changing  the  theory  upon  which 
the  cause  was  founded  when  in- 
stituted.    81. 

An  action  sounding  in  tort  can 
not  be  changed  by  amendment  to 
one  sounding  in  contract.     615. 

APPEALr— 

Can  not  be  defeated  by  the  ab- 
sence from  the  state  of  the  Jus- 
tice who  rendered  the  final  Judg- 
ment, provided  the  party  deslrln:^ 
to  appeal  has  done  all  in  his 
power  to  perfect  the  appeal.    412. 

APPEARANCE— 

A  defective  appearance  in  a  par- 
tition suit  will  be  deemed  to  have 
been  waived,  where  objection  there- 
to was  not  made  for  three  years. 
76. 

Entering  into  an  agreement  with 
the  sheriff  for  extra  care  of  the 
property  seized  in  the  present  ac- 
tion does  not  amount  to  an  ap- 
pearance in  the  action  for  any 
purpose.    271. 

APPROPRIATION— 
See  Eminent  Domain. 

ARREST— 

Action  for  damages  for;  malici- 
ous prosecution  distinguished  from 
false  arrest  and  imprisonment. 
679. 

ASSAULT  AND  BATTERY— 

Injury  to  a  pedestrian  from  in- 
tentionally running  an  automobile 
at  excessive  speed  within  munici- 
pal limits  constitutes  assault  and 
battery.     110. 

ASSESSMENTS— 

Against  comer  lots  for  sewer 
purposes;  limitation  on  such  as- 
sessments where  sewers  are  laid 
in  both  streets  at  the  same  time. 
46. 

Notice  of  a  general  street  im- 
provement is  not  defective  for  fall- 
ing to  notify  the  abutter  to  con- 
struct curbing;  limitations  as  to 
re-paving  not  applicable  to  assess- 


ments   for   curbing;     macadamiz- 
ing is  re-paving,  when.    65. 

Water  rents  are  In  the  nature 
of  special  assessments,  when.    369. 

ASSIGNMENT— 

Of  a  rebate  becoming  due  from 
the  county  treasurer  for  Dow  tax 
paid  beyond  the  period  the  busi- 
ness of  selling  liquor  was  carried 
on,  becomes  a  lien  on  the  fund, 
when.    145. 

Of  a  contract;  liability  of  surety 
passes  to  the  assignee,  when.    230. 

ATTACHMENT— 

A  petition  sounds  In  tort  and  not 
on  contract,  and  attachment  will 
not  lie  where  the  action  Is  against 
the  Pullman  Company  for  damages 
on  account  of  the  theft  of  clothing 
from  a  berth  occupied  by  the 
plaintiff  in  one  of  the  defendant's 
cars.     592. 

AUTOMOBILE— 

The  word  automobile  is  not  sy- 
nonymous with  the  term  motor 
vehicle  as  defined  by  Section  6290 
and  used  in  Section  12604;  pros- 
ecution for  operating  an  automo- 
bile at  excessive  speed.    238. 


BANKRUPTCY— 

A  trustee  in  bankruptcy  of  a  cor- 
poration may  recover  from  the 
stockholders  dividends  which  were 
paid  out  of  the  capital  rather  than 
the  surplus  profits.     148. 

BENEFITS— 

From  \he  cleaning  out  of  a 
ditch;  apportionment  of  the  cost. 
337. 

BIDS  AND  BIDDING— 

The  acceptance  of  a  bid  for  pub- 
lic work  is  rendered  invalid  where 
it  is  made  possible  to  accept  it  as 
the  lowest  and  best  bid  by  plac- 
ing a  different  construction  upon 
the  specifications  from  that  there- 
tofore followed  as  to  the  material 
to  be  used.     417. 

Material  submitted  with  a  bid 
becomes  a  part  of  the  proposition; 
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quality  of  oil  to  be  used  for  wood 
blocks   in  street  paving.    417. 

BONDS    (Fiduciary)— 

Statements  made  by  employers 
in  their  applications  for  bonds 
for  employes  are  in  the  nature  of 
warranties,  and  good  faith  in  de- 
claring the  previous  fidelity  of  an 
employe  is  not  available  in  an  ac- 
tion on  the  bond,  where  it  sub- 
sequently develops  that  the  em- 
ploye had  been  guilty,  at  the  time 
the  representation  was  made,  of 
embezzlement  which  he  had  con- 
cealed, and  the  bond  provides  that 
"if  there  is  any  statement  made 
by  the  employer  which  is  fa^se  the 
bond  shall  be  forfeited."    601. 

BUILDING  CONTRACTS— 

Distribution  as  between  home- 
stead exemption  and  the  claims  of 
sub-contractors  and  material-men. 
123. 


CANALS— 

The  act  of  February  4,  1825,  ap- 
propriating by  the  state  all  lands, 
waters  and  streams  taken  posses- 
sion of  by  the  canal  commission, 
did  not  operate  upon  unpatented 
lands  of  the  United  States;  and 
the  act  of  Congress  granting  to  the 
state  of  Ohio  500,000  acres  in  aid 
of  the  construction  of  the  Miami 
canal  had  no  relation  to  any  canal 
except  the  one  named.    325. 

Title  to  islands  in  the  Licking 
reservoir,  now  Buckeye  lake,  re- 
mained in  the  U.  S.  Government 
and  passed  by  patent  to  private 
owners,  who  can  not  be  dispos- 
sessed by  the  state  except  upon  a 
showing  of  entry,  possession  and 
use  of  character  so  notorious  as  to 
make  it  apparent  that  the  land  so 
surrounded  by  water  was  being 
used    for   canal    purposes.     325. 

Title  to  Circle  island  in  Buck- 
eye lake  can  not  be  based  by  the 
state  on  a  claim  of  ownership 
which  was  not  asserted  until  after 
the  lake  had  been  abandoned  for 
canal  reservoir  purposes  and  had 


been  dedicated  as  a  public  park. 
325. 

A  lease  by  the  state  board  of 
public  works  of  ground  on  the 
water  front  of  a  canal  reservoir 
for  bath  house  and  dock  purposes 
does  not  include  the  right  to  build 
a  pier  extending  out  into  the  reser- 
voir, and  where  such  pier  has  been 
built  the  lessees  can  not  by  injunc- 
tion prevent  others  from  landing 
boats  thereat.    374. 

CAPTION— 

Form  of,  in  a  proceeding  in  con- 
tempt against  a  sheriff.    569. 

CHARGE  OF  COURT— 

It  is  error  to  give  a  special 
charge  which  assumes  as  an  un- 
disputed fact  the  question  which 
forms  the  very  crux  of  the  case. 
581. 

CHARITABLE   INSTITUTIONS— 

Are  authorized  to  consolidate  in 
Ohio,  however  diverse  may  be  their 
methods  of  work;  an  organization 
whose  main  purpose  is  to  promote 
the  temporal,  moral  or  intellectual 
uplift  of  others,  without  pecuniary 
reward  to  itself  or  its  promoters, 
id  a  benevolent  institution  within 
the  meaning  of  the  statute  author- 
izing benevolent  and  charitable 
institutions  to  consolidate;  con- 
solidation will  not  be  interfered 
with  by  the  courts  because  of  a 
condition  of  reverter  as  to  certain 
donations;  statute  authorizing  con- 
solidations not  retroactive,  and  is 
not  violative  of  the  "due  procesa 
of  law"  clause  of  the  Federal  Con- 
stitution.    49. 

CHATTEL  MORTGAGE— 

A  chattel  mortgage,  which  was 
filed  prior  to  the  amendment  of 
the  law  relative  to  the  time  for 
refiling  such  instruments,  is 
governed  as  to  such  refiling  by  the 
law  as  amended.     519. 

CIVIL  SERVICE— 

Purpose  of  the  Paine  law  regu- 
lating appointments  to  the  classi- 
fied municipal  service;  appoint- 
ments of  officers  therein  named  in 
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any  other  way  than  that  therein 
prescribed  is  void,  and  man- 
damus will  lie  to  compel  strict  com- 
pliance with  the  provisions  of  the 
law.     367. 

COLLATERAL  ATTACK— 

Regularity  of  proceedings  of  the 
probate  court  can  not  be  attacked 
collaterally.    97. 

CONSIDERATION— 

Agreements  which  are  revokable 
because  without  consideration.     1. 

CONSPIRACY— 

Involving  the  rights  of  common 
stockholders  not  a  ground  for  in 
Junction  against  an  issue  of  pre- 
ferred stock,  when.     129. 

In  a  petition  alleging  a  con- 
spiracy allegations  as  to  a  previ- 
ous conspiracy  are  proper  as  mat- 
ters of  Inducement,  when.     591. 

CONSTITUTIONAL    LAW— 

Section  10182,  providing  for  the 
consolidation  of  benevolent  insti- 
tutions, is  not  in  impairment  of 
contracts  and  is  constitutional, 
notwithstanding  the  charters  of  the 
organizations  proposing  to  consoli- 
date under  it  were  granted  prior 
to  its  enactment.     49. 

Section  9476,  relating  to  com- 
mencing business  by  a  voluntary 
fraternal  insurance  company,  id 
beyond  the  power  of  the  Legisla- 
ture and  void.    133. 

The  Columbus  sewer  tappers 
ordinance  is  not  open  to  objection 
on  the  ground  that  it  is  unfair  be- 
cause of  interference  with  a  partic- 
ular trade;  nor  is  the  fee  of  |5 
with  the  requirement  that  bond  be 
executed  in  the  sum  of  $500  to 
save  the  city  harmless  from  negli- 
gence on  the  part  of  the  licensee, 
unreasonable  or  excessive.     196. 

The  Columbus  plumbers  ordi- 
nance Is  void  for  the  reason  that 
it  discriminates  in  favor  of  master 
plumbers  who  have  been  in  busi- 
ness in  Columbus  for  ninety  days 
previous  to  the  date  of  the  ordi- 
nance, and  also  in  favor  of  Journey- 
men who  were  residents  of  the  city 
and  had  served  their  apprentice- 


ship at  the  date  of  the  ordinance. 
196. 

Sections  9017  and  9018,  known 
as  the  railway  employers'  liability 
act,  is  unconstitutional  as  to  road? 
which  are  located  in  part  in  this 
and  in  part  in  another  state;  but 
the  provisions  of  the  act  are  separ- 
able, and  as  to  roads  which  are 
wholly  within  the  state  the  act 
is  valid.     273. 

Section  13208  forbidding  traffic 
within  four  miles  of  certain  as- 
semblages and  imposing  a  penalty 
therefor,  is  unconstitutional  and 
void.     349. 

Due  process  of  law  in  the  mat- 
ter of  transferring  title  to  prop- 
erty by  the  consolidation  of  re- 
ligious corporations;  jurisdiction 
of  church  Judicatories  and  the 
guarantees  of  the  federal  and 
state  constitutions.    529. 

The  state  automatic  coupler  act 
is  not  rendered  invalid  by  reason 
of  the  fact  that  there  is  a  similar 
provision  in  the  Federal  statutes, 
nor  because  another  state  statute 
provides  a  penalty  for  permitting 
such  a  coupler  to  remain  out  of 
repair.     585. 

The  act  creating  the  Ohio  Rail- 
road Commission  does  not  delegate 
legislative  power  to  the  commis- 
sion and  is  constitutional.    665. 

Power  to  pass  a  law  and  author- 
ity to  adopt  regulations  for  carry 
ing    the    law    into    effect,    distin- 
guished.    663. 

Control  of  electric  wiring  by  a 
municipality  is  within  the  police 
power;  but  the  granting  of  certifi- 
cates to  applicants  must  not  de- 
pend entirely  upon  the  inspector's 
Judgment;  requirement  by  Inspec- 
tor that  all  construction  conform 
to  the  national  electric  code  not 
void  because  a  delegation  to  him 
of  legislative  power.    661. 

CONTEMPT— 

A  sheriff  may  be  punished  for 
contempt  because  of  the  failure  of 
one  of  his  deputies  to  properly 
serve  subpoenas;  failure  to  desig- 
nate him  in  the  caption  as  sheriff 
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can  not  be  availed  of  as  a  defense, 
when.     569. 

CONTRACTS— 

The  act  providing  for  the  con- 
solidation of  benevolent  institu- 
tions (Section  10182,  General 
Code)  is  not  in  impairment  of  con- 
tracts.   49. 

Priority,  where  the  contract  was 
completed  by  a  receiver.     141. 

If  a  contract  is  assignable,  and 
its  execution  by  assigns  of  the 
maker  can  work  no  hardship  to 
the  surety  or  change  the  character 
of  his  suretyship,  the  liability  9f 
the  surety  passes  with  an  assign- 
ment of  the  contract  and  becomes 
binding  in  the  hands  of  the  as- 
signee.   230. 

A  natural  gas  company  after 
having  enjoyed  the  benefits  of  a 
contract  with  the  city,  will  not  be 
heard  to  say  that  the  provisions 
of  the  contract  were  ultra  virea  on 
the  part  of  the  city.    305. 

CORPORATIONS— 

Injunction  against  the  retire- 
ment of  preferred  stock  will  not 
lie  on  the  ground  that  it  is  a  part 
of  a  scheme  or  conspiracy  to  op- 
press the  plaintiffs,  where  they 
have  no  interest  in  this  issue  of 
stock,  and  its  retirement  is  to  be 
effected  in  accordance  with  law 
and  a  resolution  of  the  board  of 
directors.     129. 

In  an  action  against  a  corpora- 
tion for  injuries  received  while  in 
its  employ,  a  presumption  arises 
that  the  negligence  complained  of 
was  that  of  the  company  and  not 
of  a  fellow-employe.     255. 

If  the  description  of  a  defendant 
corporation  in  the  petition  follows 
the  statute  sufficiently  to  identify 
it,  service  of  summons  will  not  be 
set  aside  because  the  exact  words 
of  the  statute  are  not  followed. 
269. 

Where  service  is  had  upon  a 
managing  agent  of  a  corporation 
located  in  another  county,  but  the 
sheriff  failed  to  so  designate  the 
party    served    in    his   return,    he 


will  be  granted  leave  to  amend  his 
return  in  that  respect.    269. 

The  character  of  a  corporation 
is  not  to  be  determined  from  its 
charter  alone,  but  from  the  nature 
of  the  business  which  it  carries 
on  and  its  method  of  conducting 
its  business.    617. 

COUNTY  AUDITOR— 

A  county  auditor  who  completed 
the  grand  tax  duplicate  for  his 
county  prior  to  October  1,  1906, 
and  continued  to  be  such  auditor 
until  after  the  semi-annual  settle- 
ment with  the  treasurer  in  Febru- 
ary, 1907,  is  not  entitled  to  the 
entire  amount  of  the  percentages 
accruing  at  that  settlement  as  pro- 
vided by  Section  2624,  but  only  to 
such  proportion  of  the  percentages 
arising  on  the  duplicate  as  the 
part  of  his  official  year  that  elapsed 
prior  to  January  21,  1907,  bears 
to  the  whole  official  year.    234. 

Additions  by  a  county  auditor 
to  a  tax  return  made  by  a  prop- 
erty owner;  -  upon  what  additions 
must  be  based;  sufficiency  of  no- 
tice to  the  property  owner;  char- 
acter of  the  statement  to  be  filed 
by  the  auditor  in  his  office  with 
reference  to  the  return.    243. 

COUNTY    COMMISSIONERS— 

May  not  interfere  with  the  ac- 
tion of  a  board  of  education  in 
locating  schools  and  fixing  the  tax 
levy,  unless.     505. 

COURTS— 

A  probate  court  has  common  law 
jurisdiction  in  Ohio,  and  a  clerk, 
and  is  Invested  by  federal  law  with 
power  to  admit  an  alien  to  citizen- 
ship, and  the  regularity  of  its  pro- 
ceedings can  not  be  attacked  col- 
laterally.   97. 

As  to  uniform  holdings  by  dif- 
ferent branches  of  the  same  court 
325. 

It  is  the  duty  of  a  trial  judge 
to  use  every  honorable  and  fair 
means  to  prevent  the  giving  of 
false  testimony  and  to  ascertain 
the  truth  of  the  case.    353. 

Findings  of  law  and  fact  can  not 
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be  asked  as  a  matter  of  right  in 
the  court  of  insolvency,  when.  594. 

COVENANTS— 

Where  land  is  divided  into  lots 
and  uniform  restrictions  embodied 
in  the  deeds  of  conveyance,  such 
restrictions  create  equitable  ease- 
ments in  favor  of  the  purchasers 
of  the  lots  and  their  grantees, 
which  may  be  enforced  in  equity 
by  any  one  of  the  several  owners; 
actual  notice  of  the  restriction  not 
necessary  to  bind  the  owner;  re- 
striction binding  on  public  serv- 
ice corporation,  and  compensation 
must  be  made  before  any  of  the 
lots  can  be  used  for  a  purpose  dif- 
ferent from  that  to  which  it  has 
been  restricted.    385. 

CRIMINAL  LAW—  ' 

An  action  for  malicious  prosecu- 
tion can  not  be  changed  by  amend- 
ment to  one  for  false  imprisonment 
81. 

The  competency  of  a  juror  called 
by  the  court  or  sher^  is  not  af- 
fected by  the  fact  that  his  name 
was  not  drawn  from  the  wheel. 
97. 

Indictment  not  invalidated  by 
the  presence  in  the  grand  Jury 
room  of  an  assistant  to  the  official 
stenographer,  when.    9<. 

When  an  injury  resulting  from 
running  an  automobile  at  exces- 
sive speed  within  municipal  limits 
constitutes  assault  and  battery; 
acts  mala  prohihita  and  mala  in 
8€.     110. 

The  force  contemplated  by  the 
statute  relating  to  robbery  and 
pocketpicking  is  the  force  em- 
ployed in  the  commission  of  the 
crime,  and  not  the  force  subse- 
quently exerted  in  getting  away. 
204. 

An  information  charging  the 
operation  of  an  automobile  at  a 
greater  speed  than  fifteen  miles  an 
hour  within  municipal  limits  does 
not  show  with  certainty  a  viola- 
tion of  Section  12604.    238. 

An  indictment  will  not  lie  for 
receiving  payment  for  a  false  bill, 


where  the  defendant  is  so  de- 
scribed as  not  to  necessarily  imply 
that  he  had  authority  to  make  the 
purchase  or  to  draw  a  bill  for  the 
goods  purported  to  have  been  pur- 
chased.   493. 


DEATH  BY  NEGLIGENCE— 
See  Negligence. 

DEBTOR  AND  CREDITOR— 

Release  of  a  claim  against  one 
tort  feasor  releases  all  others, 
whether  joint  or  quasi  joint.    513. 

A  deed  will  not  be  treated  as 
a  mortgage  for  purposes  of  taxa- 
tion, notwithstanding  the  property 
was  leased  back  to  the  grantor  with 
a  privilege  of  purchase  at  the  end 
of  a  specified  period,  when.    319. 

DEFENSES— 

It  is  not  a  defense  to  an  action 
for  goods  sold  to  say  that  the 
plaintiff  is  an  unlawful  trust  and 
combination  in  restraint  of  trade. 
596. 

Lack  of  knowledge  on  the  part 
of  a  property  owner  not  a  defense 
to  a  proceeding  for  recovery  of  a 
forfeiture  from  a  land  owner  un- 
der Sections  6195-6.    612. 

DELEGATION  OF  POWER— 

To  prohibit  traffic  within  four 
miles  of  certain  assemblages  is  un- 
warranted.   349. 

DEPOSITIONS— 

Whether  the  notary  who  has 
been  appointed  to  take  depositions 
is  disqualified  therefore  by  reason 
of  interest  or  bias  is  a  question  to 
be  determined  by  the  court  in 
which  the  depositions  are  to  be 
used.     465. 

Parties  to  the  action  for  an  in- 
junction may  be  restrained  from 
participating  in  the  taking  of 
depositions  which  are  in  further- 
ance of  a  combination  to  injure 
an  established  business;  but  the 
order  can  not  be  extended  to  a 
notary  public  who  has  been  ap- 
pointed to  take  such  depositions 
by  a  court  of  a  sister  state.    465. 
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DESCENT  AND  DISTRIBUTION 

As  between  the  uncles  and  aunts 
aod  the  grandmother  of  an  in- 
testate, the  uncles  and  aunts  are 
next  of  kin  and  the  grandmother 
takes  nothing.    241. 

DEVISE— 

It  is  competent  for  a  testator  to 
make  a  request  as  to  the  disposi- 
tion by  his  devisee  of  property 
devised   by   him   absolutely.    209. 

Which  vests  in  interest  but  not 
in  possession;  effect  of  the  death 
of  a  remainderman  without  issue: 
''dying  without  issue"  should  be 
referred  to  the  period  of  the  ten- 
ancy of  the  life  tenant,  when.    630. 

DIRECTOR  PUBLIC  SERVICE— 
Power  of,  to  lease  property  for 
use  by  the  municipality.    310. 

DISCRETION— 

The  discretion  allowed  to  public 
officials  in  accepting  bids  for  pub- 
lic work  does  not  permit  accept- 
ance of  the  higher  of  two  bids 
from  the  same  party  which  are 
identical  except  as  to  price.    91. 

Of  a  board  of  education  can  not 
be  interfered  with  by  the  county 
commissioners  unless  gross  abuse 
of  discretion  has  been  shown. 
505. 

DISCRIMINATION— 

In  the  creation  of  favored  classes 
through  the  requirement  of  a 
license  in  certain  instances.    196. 

DISTRIBUTION— 

As  between  homestead  exemption 
and  claims  of  sub-contractors  and 
material-men.    123. 

Order  of  payment  where  there  is 
a  claim  for  homestead  exemption 
and  a  judgment  lien  which  ante- 
dates a  mortgage.     251. 

DITCHES— 

Apportionment  for  cleaning  out 
a  ditch  where  water  flowing  from 
the  dominant  estate  over  the  servi- 
ent estate  will  be  intercepted  by 
the  ditch.    337. 


DIVIDENDS— 

There  is  no  liability  for  divi- 
dends on  stock  where  the  divi- 
dends were  collected  and  appro- 
priated by  consent  express  or  im- 
plied of  the  owner  of  the  stock. 
1. 

Where  paid  out  of  capital  rather 
than  surplus  profits,  dividends  may 
be  recovered  from  stockholders  by 
a  trustee  in  bankruptcy  of  the  cor- 
poration, nothwithstanding  the 
distribution  was  to  preferred 
stockholders  and  was  received  by 
them  in  good  faith.    148. 


EASEMENT— 

Where  lots  are  sold  under  the 
restriction  that  they  shall  be  used 
for  residence  purposes  only,  the 
restriction  becomes  an  equitable 
easement  in  favor  of  the  pur- 
chasers and  their  grantees,  which 
may  be  enforced  by  any  one  of 
such  owners.    385. 

Restrictions  which  create  equi- 
table easements  and  run  with  the 
land.    385. 

Appropriation  of  an  easement 
across  the  public  landing  in  Cin- 
cinnati for  an  elevated  railway 
track  denied,  because  not  a  neces- 
sity to  the  company  and  also  de- 
structive of  the  original  purpose 
to  which  the  property  was  dedi- 
cated.   649. 

ELECTIONS— 

A  board  of  deputy  state  super- 
visors can  not  be  compelled  by 
mandamus  to  permit  primary  bal- 
lots to  be  used  at  a  forthcoming 
election  and  to  place  on  said  bal- 
lots the  names  of  persons  specified 
in  the  petition,  unless  the  relator 
is  himself  a  candidate  for  election 
and  therefore  a  party  in  interest; 
moreover  a  determination  of  the 
question  by  the  board  is  final  and 
the  common  pleas  court  is  with- 
out jurisdiction  of  the  subject-mat- 
ter.   344. 

ELECTRIC  WIRES— 
Control  by  municipalities  of  elec- 
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trie  wiring  and  the  proper  inspec- 
tion thereof  is  within  the  police 
power;  but  the  granting  of  cer- 
tificates to  applicants  must  not  de- 
pend solely  upon  the  judgment  of 
the  inspector;  requirement  by  the 
inspector  that  all  construction 
shall  conform  to  the  national  elec 
trical  code  is  not  void  because  a 
delegation  of  legislative  power 
661. 

EMINENT  DOMAIN— 

It  is  necessary  prerequisite  to  a 
proceeding  in  the  probate  court 
by  a  railway  company  to  condemn 
the  right  to  cross  with  its  track 
or  tracks  a  street  or  alley  at  grade, 
that  a  petition  be  first  filed  in  the 
common  pleas  for  the  purpose  of 
obtaining  an  order  permitting 
such  a  crossing  and  prescribe  the 
conditions  under  which  it  is  to  be 
made.     167. 

Restrictions  that  lots  shall .  be 
used  for  residence  purposes  only 
are  binding  upon  a  railway 
company  seeking  to  condemn  lots 
for  railway  purposes  within  the 
area  to  to  which  the  restriction  ap- 
plies, and  compensation  therefor 
must  be  made  before  any  of  the 
lots  can  be  used  for  purposes  other 
than  that  to  which  they  are  re- 
stricted.   385. 

Findings  of  fact  can  not  be 
asked  as  a  matter  of  right  in  a 
preliminary  hearing  in  a  condem- 
nation proceedings  in  the  court  of 
insolvency.     594. 

Purpose  of  the  statutory  agree- 
ment between  tne  corporation 
making  the  appropriation  and  the 
owner;  inability  of  a  railway  com- 
pany to  agree  with  a  municipality 
as  to  property  which  has  been  dedi- 
cated to  a  public  purpose  does  not 
give  a  court  jurisdiction  to  pro- 
ceed with  the  condemnation.    649. 

The  discretion  vested  in  the  cor- 
poration as  to  the  necessity  for 
the  proposed  appropriation  is  a 
primary  discretion  and  does  not 
determine  the  final  question  of 
necessity.    649. 

A  proposed  appropriation  of  an 
easement  across  a  public  landing 


for  an  elevated  railway  track  must 
be  supported  by  a  showing  of  rea- 
sonable necessity  and  also  that  the 
proposed  appropriation  will  not 
destroy  or  seriously  impede  the 
prior  use  to  which  the  property 
has  been  devoted;  finding  that 
such  a  track  across  the  public 
landing  in  Cincinnati  is  not  a 
necessity  to  the  railway  company 
and  will  seriously  interfere  with 
the  use  to  which  the  property  was 
originally  dedicated.    649. 

EQUITY— 

Will  relieve  against  settlement 
by  which  heirs  at  law  secured  an 
unfair  advantage  over  a  widow, 
where  the  mistake  was  one  of 
mixed  law  and  fact.    425. 

The  discretion  of  a  court  of 
equity  is  unquestioned  in  flagrant 
cases.     425. 

Jurisdiction  In  equity  to  enforce 
a  contract  for  a  lease;  essentials 
to  enforcement  of  specific  perform- 
ance.    455. 

ERROR— 

In  giving  a  special  charge  to  the 
jury  which  assumes  as  an  undis- 
puted fact  the  question  which 
forms  the  very  crux  of  the  case. 
581. 

ESTATES  OF  DECEDENTS— 

Payment  by  an  Ohio  debtor  to 
an  administrator  appointed  in  an- 
other state,  prior  to  the  appoint- 
ment of  an  Ohio  administrator,  is 
a  satisfaction  of  the  debt.    676. 

ESTOPPEI^- 

A  guardian  receiving  and  finally 
accounting  for  personal  property 
as  his  ward's  estate  is  estopped 
from  thereafter  setting  up  an  ad- 
verse claim  thereto.    1. 

Application  of  tne  statute  to  n 
transaction  between  a  former 
guardian  and  ward,  where  it  is 
charged  that  there  was  a  continu- 
ance of  the  influence  of  the  fiduci- 
ary relation.    1. 

Against  an  abutting  owner  com- 
plaining of  the  burden  of  street 
railway  tracks  in  the  street.    266. 
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Whether  equitable  estoppel  ap- 
plies to  the  state;  there  is  every 
reason  why  it  should  in  the  case 
under  consideration.    325. 

Release  of  one  tort  feasor  estops 
the  prosecution  of  the  same  claim 
against  other  tort  feasors,  whether 
Joint  or  quasi  joint.    513. 

EVIDENCE— 

Where  a  witness  or  a  party  is 
obviously  testifying  to  that  which 
is  untrue,  it  is  the  province  of 
the  trial  judge  to  use  all  honorable 
and  fair  means  to  prevent  the  giv- 
ing of  such  testimony  and  to  ascer- 
tain the  truth  in  the  case.     353. 

EXECUTORS— 
See  Administbatobs. 

EXCISE  LAW— 

Construction  of  the  Ohio  excise 
tax  law.     617. 

EXEMPTIONS— 

From  service  of  summons,  see 
Summons. 

To  an  assignor  for  the  benefit 
of  creditors.    205. 


FALSE  CLAIM— 

Prosecution  for  receiving  pay- 
ment on  a  false  bill  against  the 
state;  what  facts  must  be  charged. 
493. 

FALSE  IMPRISONMENT— 

A  cause  of  action  for  false  im- 
prisonment  and  one  for  malicious 
prosecution  though  having  com- 
mon elements  are  based  upon  dif- 
ferent theories,  each  may  be  sub- 
ject to  different  defenses  and  the 
alleged  liability  of  different  parties 
involved  may  rest  on  different 
grounds,  and  a  cause  of  action  for 
false  imprisonment  can  not  there- 
fore be  changed  by  amendment  to 
one  for  malicious  prosecution.     81. 

Malicious  prosecution  distin- 
guished from  false  arrest  and  im- 
prisonment.   679. 

FIDUCIARY  RELATIONS— 

Transactions  between  persons  as 
to  whom  there  is  a  continuance  of 


the  influence  of  a  former  fiduciary 
relation  of  guardian  and  ward, 
unless  resulting  in  benefit  to  the 
former  ward,  wui  be  examined 
with  the  closest  scrutiny  and  will 
be  set  aside,  when.    1. 

FRANCHISES— 

See  Telegraph  and  Telephone.  • 

By  a  municipality  to  a  natural 
gas  company;  conditions  not  ren- 
dered void  by  a  provision  that  a 
certain  proportion  of  the  receipts 
shall  go  to  the  municipality.  305. 
FRAUD— 

Where  an  estate  bequeathed  ab- 
solutely, but  Intended  for  the  bene- 
fit of  a  lodge,  was  appropriated  by 
the  trustee.    642. 

In  a  case  of  actual  fraud  a  court 
of  equity  will  not  refuse  to  give 
relief  within  the  lifetime  of  the 
party  upon  whom  the  fraud  is 
proved.    642. 


GAMBLING— 

A  magistrate  is  not  liable  for 
the  destruction  of  devices  which 
he  has  found  from  the  evidence 
produced  were  used  in  gambling; 
where  the  action  of  the  magistrate 
is  under  a  search  warrant  it  is 
in  the  nature  of  a  proceeding  in 
rem;  the  law  recognizes  no  prop- 
erty rights  in  gambling  devices. 
609. 

GOOD  FAITH— 

Of  preferred  stockholders  In  re- 
ceiving dividends  which  were  paid 
out  of  the  capital  rather  than  sur- 
plus profits  is  immaterial  in  an 
action  by  a  trustee  In  bankruptcy 
of  the  corporation  to  recover  back 
such  dividends.    148. 

By  an  employer  In  declaring 
previous  fidelity  of  an  employe  as 
to  whom  he  is  seeking  a  fidelity 
bond,  does  not  prevent  his  guar- 
anty being  treated  as  a  guaranty, 
when.     601. 

GRAND  JURY— 

The  presence  of  an  assistant  to 
the  official  stenographer  in  the 
grand  jury  room  during  the  tak- 
ing of  testimony  in  a  particular 
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case  does  not  invalidate  an  indict- 
ment returned  in  that  case,  when 
it  appears  that  the  assistant  did 
not  participate  in  the  discussion 
and  was  not  present  when  the  vote 
was  taken.    97. 

GUARANTY— 

Representations  by  an  employer, 
applying  for  a  bond  securing  him 
against  loss  through  larceny  or 
embezzlement  of  a  bookkeeper, 
that  said  bookkeeper's  accounts 
were  audited  on  a  certain  day  and 
were  found  correct  in  every  par- 
ticular, amount  to  a  guaranty  of 
the  correctness  of  said  accounts; 
and  good  faith  in  making  such  a 
representation  is  not  available 
against  a  provision  in  the  bond 
that  "if  there  is  any  statement 
made  by  the  employer  that  is  false 
the  bond  shall  be  void. '    601. 

GUARDIAN  AND  WARD— 

The  final  account  of  a  guardian 
is  unimpeachable,  when;  relation 
of  guardian  to  ward  after  con- 
firmation of  account  is  that  of 
debtor  and  creditor  and  not  of 
trustee  and  beneficiary;  liability 
to  pay  the  ward  the  balance  shown 
to  be  due  is  both  statutory  and  on 
account,  and  as  to  either  the  six 
years  statute  is  a  bar.    1. 


HABEAS  CORPUS— 

Where  the  prisoner  is  detained 
by  an  officer,  the  direction  to  the 
sheriff  in  whose  hands  the  writ  is 
placed  for  execution  should  be,  not 
to  produce  the  body,  but  to  pro- 
duce a  return  showing  that  the 
writ  has  been  properly  served  on 
the  officer  holding  the  prisoner, 
and  said  officer  should  produce  the 
prisoner  as  directed  in  the  writ. 
56. 

HACK    STANDS— 

Establishment  of,  will  not  be 
enjoined  where  it  does  not  clearly 
appear  that  a  nuisance  will  result. 
379. 

HOMESTEAD  EXEMPTION— 
An  assignor  for  the  benefit  of 


creditors  is  entitled  to  an  allow- 
ance in  lieu  of  homestead  upon 
application  made  at  any  time  be- 
fore distribution.     205. 

The  fact  that  the  wife  of  the  as- 
signor possessed  a  homestead  at 
the  time  the  assignment  was  made, 
which  she  was  compelled  by  finan- 
cial stress  to  abandon  pending  the 
proceedings  in  the  assignment,  does 
not  bar  the  husband  from  assert- 
ing a  claim  for  homestead  exemp- 
tion subsequent  to  the  abandon- 
ment and  before  distribution.  205. 

Is  payable  after  mortgages  and 
before  judgment  liens.    251. 

HUSBAND  AND  WIFE— 

Laches  on  the  part  of  a  husband 
in  asserting  claim  to  deceased 
wife's  estate;  application  of  the 
statute  of  limitations;  a  trust  is 
not  engrafted  on  stocks  transferred 
by  a  husband  to  his  wife,  when.  1. 


IGNORANCE— 

On  the  part  of  a  widow  whereby 
an  unconscionable  advantage  was 
obtained  against  her  by  heirs  at 
law  afTords  ground  for  relief  by  a 
court  of  equity.    425. 

IMBECILE— 

The  filing  of  an  amended  answer 
and  cross-petition  by  the  guardian 
of  an  imbecile  is  a  legal  and  suffi- 
cient entry  of  appearance  for  such 
imbecile  in  a  partition  proceeding. 
76. 

INNS  AND  INNKEEPERS— 

Regulations  prohibiting  women 
who  are  not  guests  going  to  private 
rooms;  a  traveling  salesman  takes 
a  customer  to  his  room  to  inspect 
his  samples;  wife  and  sister-in- 
law  of  customer  accompany  him; 
women  excluded  from  the  room 
by  the  hotel  management;  sales- 
man without  recourse  and  damages 
are  denied  both  to  him  and  the 
house  he  represented.     173. 

INDICTMENT— 

For  receiving  payment  on  a 
false  bill;  what  facts  must  be 
charged.    493. 
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INJUNCTION— 

When  a  preliminary  Injunction 
will  be  granted;  Its  allowance  not 
a  forecafit  of  what  the  final  decree 
will  be.    129. 

Injunction  will  not  lie  on  the  pe- 
tition of  common  stockholders  to 
restrain  an  issue  of  preferred 
stock.    129. 

Will  not  lie,  in  the  absence  of 
fraud,  to  prevent  a  street  im- 
provement on  the  ground  that  it 
is  unnecessary,  unreasonable,  un- 
just or  arbitrary.    138. 

Publication  of  an  ordinance  fix- 
ing the  qualifications  of  motor- 
men  and  conductors  enjoined  at 
the  suit  of  a  tax-payer.    161. 

Will  not  lie  for  the  removal  of 
street  railway  tracks,  on  the  peti- 
tion of  an  abutting  property  owner, 
when.    266. 

Will  lie  against  the  acquirement 
of  stock  for  the  purpose  of  control- 
ling and  jointly  operating  compet- 
ing lines  of  Ohio  railway,  where 
the  court  desires  to  preserve  the 
status  qxLO  until  a  full  hearing 
can  be  had.    313. 

Does  not  lie  on  the  petition  of 
lessees  of  water  front  rights  on  a 
canal  reservoir  against  others 
landing  -their  boats  at  the  pier 
which  they  have  built  and  ex- 
tended out  into  the  reservoir.  374. 

Will  not  lie  against  the  estab- 
lishment of  a  hack  stand,  when. 
379. 

Will  lie  to  prevent  violation  of 
restrictions  which  limit  the  use 
of  lots  within  a  specified  area  to 
residence  purposes,  where  a  rail- 
way company  is  seeking  to  con- 
demn certain  of  the  lots  for  rail- 
way purposes.    385. 

Will  lie  against  the  disclosure 
or  wrongful  use  of  confidential  in- 
formation or  trade  secrets;  or  the 
bringing  of  suits  in  quo  warranto 
in  furtherance  of  a  combination 
for  the  injury  of  an  established 
business;  or  the  taking  of  deposi- 
tions to  be  used  in  such  suits.  465. 

The  validity  of  an  ordinance 
imposing   licenses  may   be  deter- 


mined in  action  to  enjoin  its  en- 
forcement, when.    521. 

Against  waste  not  maintainable 
by  a  lessor,  when;  common  law 
doctrine  as  to  waste  not  recog- 
nized in  Ohio.    557. 

Does  not  lie  against  enforce- 
ment of  an  order  of  the  Ohio  Rail- 
road Commission,-  requiring  rail- 
roads to  load  shipments  of  milk 
and  cream  between  points  within 
the  state.    665. 

INSURANCE  (Fidelity)— 

.Fidelity  insurance  is  vitiated 
by  a  breach  of  the  guaranty  of 
the  employer  as  to  previous  honesty 
of  the  employe,  notwithstanding 
good  faith  on  the  part  of  the  em- 
ployer in  making  such  a  represen- 
tation, when.    601. 

INSURANCE  (Fire)— 

An  action  under  a  policy  of  fire 
Insurance  will  not  lie  where  the 
action  is  joint  on  a  joint  contract, 
but  one  of  the  parties  named  in 
the  policy  as  an  owner  was  not  in 
fact  an  owner  of  the  property  de- 
stroyed. 459. 

INSURANCE  (Fraternal)— 

The  Legislature  is  without  au- 
thority to  fix  the  assessment  rates 
for  unincorporated  fraternal  in- 
surance societies,  and  Section 
9476,  General  Code,  is  therefore 
void.    133. 

Mandamus  will  lie  to  compel 
the  issuance  of  a  premlminary 
certificate  to  a  voluntary  fraternal 
association.    133. 

INSURANCE  (Life)— 
See  Mutual  Benefit  Societies. 

INTOXICATING  LIQUORS-^ 
See  Liquor  Laws. 

INTERSTATE  COMMERCE— 

It  is  not  an  interference  with 
interstate  commerce  to  order  a 
railway  company  to  cease  from  re- 
quiring shippers  of  milk  and  cream 
between  points  within  the  state 
to  load  their  shipments  into  bag- 
gage cars.     665. 
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JUDICIAL  ACTS— 

The  fixing  of  a  tax  levy  for 
school  purposes  and  the  location 
of  schools  within  the  school  dis- 
trict by  the  board  of  education 
are  judicial  acts.     505. 

JUDICIAL  QUESTION— 

The  question  of  the  necessity 
for  a  proposed  appropriation  by 
a  railway  company  is  a  Judicial 
question,  when.    649. 

JURISDICTION— 

A  probate  court  has  common  law 
Jurisdiction  In  Ohio.     97. 

The  provision  of  Section  1126S, 
that  actions  affecting  real  estate 
shall  be  brought  in  the  county  in 
which  the  land  is  situated,  does 
not  deprive  the  courts  of  Franklin 
county  of  the  Jurisdiction  con- 
ferred by  Section  345  in  actions 
brought  by  the  Attorney-General 
in  which  the  state  is  interested. 
325. 

The  common  pleas  court  is  with- 
out Jurisdiction  to  review  the  ac- 
tion of  deputy  state  supervisors 
and  inspectors  of  election,  when. 
344. 

Jurisdiction  in  equity  to  enforce 
a  contract  for  a  lease;  essentials 
to  enforcement  of  specific  perform- 
ance.   455. 

Of  a  board  of  education  as  to 
the  control  of  the  public  schools 
within  the  school  district.     505. 

Of  church  Judicatories  and  the 
guaranties  of  the  federal  and  state 
constitutions.     529. 

Of  courts  in  equity  to  enjoin  as- 
sessments made  by  the  Ohio  Tax 
Commission.     617. 

In  an  appropriation  proceeding 
Jurisdiction  is  not  conferred  by 
failure  of  the  company  to  agree 
with  the  owner,  when  the  legal 
title  to  the  property  is  in  the  mu- 
nicipality in  trust  for  the  in- 
habitants for  the  purpose  for 
which  it  was  dedicated.    649. 

JURY— 

The  court  or  sheriff  may  call 
persons  whom  they  deem  fit  for 


service  upon  a  Jury,  and  the  com- 
petency of  such  persons  to  serve 
as  Jurors  is  not  affected  by  the 
fact  that  their  names  were  not 
drawn  from  the  Jury  wheel.     97. 

JUSTICE  OF  THE  PEACE— 

Absence  from  the  state  of  the 
Justice  who  rendered  the  final 
Judgment  in  an  appealable  case 
does  not  defeat  the  right  of  appeal, 
where  the  party  desiring  to  ap- 
peal has  executed  bond  and  other- 
wise done  all  in  his  power  to  per- 
fect his  appeal.     412. 


KNOWLEDGE— 

On  the  part  of  a  sheriff  that  sub- 
poenas have  not  been  properly 
served  by  one  of  his  deputies  is 
not  necessary  to  render  the  sheriff 
liable  to  punishment  for  contempt 
of  court.     569. 

Lack  of  knowledge  on  the  part 
of  the  owner  of  premises  occupied 
as  a  house  of  ill-fame  where  intoxi- 
cating liquor  is  sold  or  given  away, 
is  not  a  defense  to  an  action  for 
recovery  of  the  forfeiture  of  |350 
provided  by  Sections  6195-6,  un- 
less.    612. 


LABOR— 

The  state  may  subject  an  occu- 
pation to  a  reasonable  license  fee 
without  interference  with  the  right 
to  labor.     196. 

LACHES— 

In  asserting  claim  to  deceased 
wife's  estate;  a  trust  is  not  en- 
grafted on  stocks  transferred  by 
husband  to  wife,  when;  applica- 
tion of  the  statute  of  limitations.    ! . 

LANDLORD  AND  TENANT— 

Application  to  a  municipality 
for  water  service  by  a  tenant 
rather  than  the  landlord  does  not 
prevent  the  water  rental  becom- 
ing a  lien  on  the  property,  when. 
369. 

Liability  of  a  landlord  for  the 
forfeiture  of  $350,  where  intoxi- 
cating liquor  is  sold  or  given  away 
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In  a  house  of  ill-fame  on  his  prem- 
ises.   612. 

LEASE— 

A  director  of  public  service  has 
power  to  make  a  lease  of  property 
for  use  by  the  municipality.  310. 

Of  ground  on  the  water  front 
of  a  canal  reservoir  for  bath  house 
and  dock  purposes;  limitations 
on  title  granted  by  the  state.    374. 

EiQuity  jurisdiction  to  enforce  r. 
contract  for  a  lease;  essentials  to 
an  enforcement  of  specific  ];>er- 
formance  of  such  a  contract.    455. 

An  injunction  will  not  lie  against 
waste  on  a  permanent  leasehold 
unless  the  lease  contains  a  pro- 
vision against  waste,  or  there  is  an 
averment  or  proof  that  the  se- 
curity will  be  impaired  or  that  the 
tenant  under  the  lease  is  insolvent. 
557. 

The  owner  of  a  perpetual  lease- 
hold is  the  owner  of  the  property 
for  all  purposes.     557. 

LEGISLATIVE    POWER— 

The  adoption  by  an  inspector 
of  electric  wiring  of  the  require- 
ment that  all  construction  con- 
form with  the  national  electric 
code  is  not  a  delegation  to  him  of 
legislative  power.     661. 

LICENSE— 

The  state  may  subject  an  occu- 
pation to  a  reasonable  license  regu- 
lation without  interference  with 
the  right  to  labor,  provided  only 
that  the  proposed  regulation  is  re- 
quired for  the  protection  of  the 
public  interest  and  welfare.     19o'. 

The  constitutionality  of  a 
license  is  not  dependent  upon 
freedom  from  abuse  in  the  matter 
of  its  issue;  discrimination  in  the 
creation  of  a  favored  class.     196. 

Requirement  of  a  license  from 
plumbers  and  sewer  tappers;  fees 
exacted  therefor,  are  not  a  tax, 
when*.    196. 

Occupations  may  be  licensed  by 
a  municipality,  but  the  fees  must 
be  limited  to  the  reasonable  cost 
of  issuing  the  license  and  regula- 
ting the  business;    where  the  fees 


are  fixed  at  excessive  amounts,  It 
is  no  longer  a  license  but  a  tax; 
validity  of  a  license  ordinance  may 
be  determined  on  application  for 
an  injunction  against  its  enforce- 
ment, when.    521. 

LIEN— 

An  assignment  of  any  rebate  due 
under  a  Dow  law  receipt,  to  se- 
cure money  advanced  to  pay  said 
tax,  is  a  lien  on  the  fund  in  the 
hands  of  the  treasurer  arising 
from  a  discontinuance  of  the  busi- 
ness.    146. 

On  distribution  of  proceeds  from 
the  sale  of  land,  mortgages  will 
be  paid  in  full  in  the  order  of  their 
priority,  then  homestead  exempt 
tion,  and  then  Judgment  liens  not- 
withstanding they  may  be  prior  in 
date  to  the  mortgages.    251. 

Water  rent  is  a  lien  on  the  prop- 
erty to  which  it  is  supplied,  when. 
369. 

LIEN  (Mechanic's)- 

Priority  as  between  statutory 
lienholders  and  persons  who  as- 
sisted a  receiver  to  complete  the 
work.     141. 

Where  the  contractor  for  the 
work  on  an  entire  building  sublets 
the  erection  of  the  iron  stairways 
to  an  outside  party,  sub-contrac- 
tors and  material-men  are  not  en- 
titled to  a  lien  on  the  profit  arising 
to  the  principal  contractor  by  rea- 
son of  his  having  paid  less  for 
putting  in  the  stairways  than  he 
received  under  his  own  contract. 
123. 

There  are  no  proceedings  in 
law  whereby  a  mechanic's  lien  can 
be  enforced  against  the  state  of 
Ohio.     279. 

The  mechanic's  lien  law  does  not 
apply  to  any  improvement  made 
by  the  state,  and  proceedings  un- 
der the  act  to  establish  a  lien 
against  funds  in  the  hands  of  the 
state  set  apart  for  a  public  im- 
provement are  without  effect  in 
law.    279. 

LIFE   ESTATE— 
Where  a  widow  is  given  a  life 
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estate  with  power  to  sell  and  con- 
sume, the  power  must  be  exercised 
during  her  lifetime,  and  can  not 
be  put  into  effect  after  her  death 
to  pay  claims  for  her  care  and 
maintenance.    606. 

Estates  which  become  indefeas- 
ible at  the  death  of  the  life  ten- 
ant; effect  of  the  death  of  the 
remainderman  without  issue;  "dy- 
ing without  issue"  should  be  re- 
ferred to  the  period  of  the  ten- 
ancy of  the  life  tenant,  when.  630. 

LIMITATION  OF  ACTIONS— 

Application  of  the  statute  to  a 
claim  by  a  husband  to  the  estate  of 
his  deceased  wife.     1. 

LIQUOR  LAWS— 

Lien  of  one  who  has  advanced 
the  Dow  tax  under  an  assign- 
ment of  any  rebate  becoming  pay- 
able upon  discontinuance  of  the 
business.    145. 

Prohibition  of  the  sale  of  malt 
liquor,  without  reference  to  its  in- 
toxicating quality,  is  within  the 
police  power  of  the  state.     497. 

The  sale  of  malt  liquor  for  use 
as  a  beverage  is  within  the  inhibi- 
tion of  the  Rose  county  local  ap- 
tion  law,  and  it  is  no  defense  to  a 
prosecution  for  violation  of  this 
law  that  the  beverage  sold  was 
not   intoxicating.     497. 

Want  of  knowledge  on  the  part 
of  a  landlord  that  his  premises 
are  being  used  as  a  house  of  ill- 
fame  where  Intoxicating  liquor  is 
sold,  is  not  a  defense  to  an  action 
against  him  for  recovery  of  the 
forfeiture  of  $350  provided  in  Sec- 
tion 6195,  when.     612. 


MALICIOUS  PROSECUTION— 

A  cause  of  action  for  malicious 
prosecution  can  not  be  changed  by 
amendment  to  one  for  false  impris- 
onment.    81. 

Malicious  prosecution  distin- 
guished from  false  arrest  and  im- 
prisonment.   679. 

MALT  LIQUORS— 
The  sale  of,  is  prohibited  under 


the  Rose  law  without  regard  to  in- 
toxicating quality.    497. 

MANDAMUS^ 

To  compel  the  superintendent  of 
insurance  to  issue  a  preliminary 
certificate  to  a  voluntary  fraternal 
association.    133. 

Will  lie  on  petition  of  the  city 
solicitor  to  compel  the  auditor  to 
draw  his  warrant  for  payment  of 
employes  of  the  public  service  de- 
partment, and  it  will  not  be  pre- 
sumed that  the  action  is  being 
prosecuted  for  the  benefit  of  pri- 
vate individuals.    257. 

A  public  officer  can  not  be  com- 
pelled to  issue  his  voucher  and 
warrant  for  the  payment  of  money, 
unless  the  relator  makes  it  appear 
that  he  has  a  clear  legal  right  to 
the  fund  and  that  no  other  person 
has  or  can  have  any  claim  to  It 
279. 

Will  not  lie  to  compel  a  board  of 
deputy  state  supervisors  of  election 
to  permit  primary  ballots  to  be 
used  at  a  forthcoming  election  and 
to  place  certain  names  thereon,  un- 
less the  relator  is  himself  a  candi- 
date.   344. 

Will  lie  to  compel  strict  com 
pliance  with  the  provisions  of  the 
Paine  law  relating  to  appointments 
to   the   classified   municipal  serv- 
ice.   367. 

MASTER  AND  SERVANT— 

No  cause  of  action  arises  in 
favor  of  a  parent  against  a  rail- 
way company  on  account  of  injury 
to  an  unemancipated  minor  em- 
ployed by  the  company,  who  fell 
from  a  freight  train  upon  which 
he  was  attempting  to  ride  home 
from  work.    286. 

The  state  railway  employers'  lia- 
bility act  is  unconstitutional  as  to 
all  roads  located  in  part  in  this 
and  in  part  in  another  state  or 
states.    273. 

MAYOR— 

Destruction  of  gambling  devices 
by;  mayor  not  liable  for  the  value 
of  such  devices.    609. 
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MISTAKE— 

Of  law,  whereby  an  unconscion- 
able advantage  was  taken  by  heirs 
at  law  in  their  settlement  with  the 
widow,  will  be  relieved  against  by 
a  court  of  equity.    425. 

MONOPOLY— 

Monopoly,  and  restraint  of  trade, 
and  violation  of  the  Valentine 
anti-trust  law  by  acquiring  the 
stock  of  competing  lines  of  railway 
for  the  purpose  of  operating  them 
as  one  road.    313. 

Injunction  will  lie  against  a 
combination  formed  for  the  pur- 
pose of  injuring  an  established 
business;  or  against  the  institu- 
tion of  suits  in  quo  toarranto, 
where  not  prosecuted  in  good  faith 
but  in  furtherance  of  the  unlawful 
combination;  or  the  taking  of  dep- 
ositions to  be  used  in  such  suits. 
465. 

Injunction  will  lie  against  the 
disclosure  or  use  of  confidential 
information  or  trade  secrets.    46."*. 

It  is  no  defense  to  an  action  for 
recovery  for  goods  sold  to  say  that 
the  plaintiff  is  an  unlawful  trust 
in  restraint  of  trade.    596. 

The  cause  of  action  created  in 
favor  of  one  injured  in  his  busi- 
ness or  property  under  the  Valen- 
tine anti-trust  law  does  not  arise 
upon  contract  and  is  not  a  counter- 
claim or  set-off  in  an  action  for 
recovery  for  goods  sold.    596. 

The  offer  of  a  premium  or  re- 
ward to  a  customer  in  the  way  of 
profit  sharing  in  return  for  ex- 
clusive patronage  during  a  future 
period  is  not  in  restraint  of  trade 
or  contrary  to  public  policy.    596. 

MORTGAGES— 

See  Chattel  Mortgages. 

Are  preferred  on  distribution  to 
Judgment  Hens  of  a  prior  date, 
when.     251. 

A  deed  will  not  be  treated  as  a 
mortgage  for  purposes  of  taxation, 
notwithstanding  the  property  was 
leased  back  to  the  grantor  with 
a  privilege  of  purchase  at  the  end 
of  a  specified  period,  when.    319. 


MOTOR  VEHICLES— 

One  who  intentionally  violates 
the  Ohio  statute  forbidding  the 
driving  of  an  automobile  beyond 
certain  speed  on  the  streets  of  h 
municipality,  and  in  so  doing  runs 
into,  strikes  and  injures  a  person 
rightfully  passing  upon  or  across 
the  street,  is  guilty  of  assault  and 
battery,  notwithstanding  the  in- 
jury was  unintentionally  inflicted. 
110. 

An  automobile  is  not  a  motor 
vehicle  within  the  definition  of 
Section  6290;  prosecution  for 
operating  an  automobne  at  exces- 
sive speed  within  municipal  limits. 
238. 

MUNICIPAL  CORPORATIONS— 

Where  the  council  of  a  village 
determines  that  an  improvement 
within  its  power  to  make  is  neces- 
sary, this  decision  in  the  absence 
of  fraud  is  final,  and  the  improve- 
ment will  not  be  enjoined  on  the 
ground  that  it  is  unnecessary,  un- 
reasonable, unjust  or  arbitrarv. 
138. 

Where  shade  trees  are  put  out 
by  a  property  owner  along  the 
outer  edge  of  that  part  of  the 
street  intended  for  the  sidewalk, 
prior  to  the  paving  of  the  street, 
his  property  right  in  the  trees  is 
subject  to  the  right  of  the  public 
to  improve  tho  street,  notwith- 
standing the  improvement  destroys 
the  trees.    138. 

Municipal  corporations  have  no 
power  to  prescribe  by  ordinance 
the  qualifications  of  motormen  and 
conductors  upon  street  and  inter- 
urban  cars  and  make  a  violation 
of  such  ordinance  punishable  by 
fine.    161. 

Municipal  councils  may  enact 
police  regulations  only  when  au- 
thority to  do  so  is  expressly 
granted  or  clearly  implied;  doubt- 
ful claims  to  such  power  will  be 
resolved  against  its  existence.    161. 

Publication  of  such  an  ordinance 
after  its  passage  by  council  will  be 
enjoined  at  the  suit  of  a  tax-payer. 
161. 
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Salaries  of  employes  of  the  pub- 
lic service  department  must  be 
fixed  by  council;  mandamus  will 
lie  on  petition  of  the  city  solicitor 
to  compel  the  auditor  to  draw  his 
warrant  for  payment  of  such 
salaries.    257. 

An  action  will  not  lie  against  c. 
municipal ty  for  recovery  on  a 
claim  for  more  than  $500,  where 
the  provisions  of  Sections  4328  and 
4331  have  not  been  complied  with 
303. 

A  municipality  may  impose  con- 
ditions under  which  a  natural  gas 
company  may  come  within  its 
limits  and  use  its  streets  and  pub- 
lic places  for  the  purpose  of  lay- 
ing pipes  for  distribution  of  gas 
to  consumers.     305. 

The  power  vested  in  a  director 
of  public  service  to  manage  prop- 
erty after  a  lease  thereof  has  been 
made  on  behalf  of  the  city  carries 
with  it  the  power  to  make  the 
lease  or  contract  itself.    310. 

The  requirement  that  a  natuml 
gas  company  pay  to  the  munici- 
pality ten  per  cent,  of  its  receipts 
from  gas  sold  at  or  above  a  speci- 
fied figure  is  not  void  because  a 
revenue  measure;  whether  such  a 
percentage  is  unreasonable  can  not 
be  considered  on  demurrer  to  an 
action  by  the  municipality  for  an 
accounting;  the  provisions  of  such 
a  contract  must  be  fulfilled  on  the 
principle  of  contract,  and  the 
company  will  not  be  heard  to  say, 
after  having  enjoyed  the  benefits 
of  the  contract,  that  its  provisions 
were  ultra  vires  on  the  part  of 
the  city.     365. 

Purpose  of  the  Paine  law;  ap- 
pointment of  directors  or  officers 
therein  named  in  any  other  way 
than  that  prescribed  is  void,  and 
mandamus  will  lie  to  compel  strict 
compliance  with  the  provisions  of 
the  act;  appointments  within  the 
classified  service  where  made  by 
the  mayor  are  temporary  and 
terminate  when  the  contingency 
which  made  them  necessary  has 
passed.     367. 


Water  rents  become  a  lien  on 
all  property  to  which  water  is 
supplied,  when.    369. 

Water  works  regulation  are  of 
the  same  force  and  eftect  as  ordi- 
nances, when;  water  rents  are  in 
the  nature  of  special  assessments. 
369. 

Injunction  will  not  lie  to  restrain 
the  publication  of  an  ordinance  ei- 
tabllshing  a  stand  for  hackney 
coaches,  where  it  does  not  clearly 
appear  from  the  ordinance  and  the 
facts  alleged  that  the  esteblishing 
of  such  a  stand  will  result  in  a 
nuisance.    379. 

The  validity  of  an  ordinance  will 
not  be  determined  on  application 
for  an  injunction,  when.    379. 

Oil  submitted  with  a  bid  for 
street  pavling  with  wood  block 
becomes  a  part  of  the  proposition. 

417. 

A  change  in  the  construction 
theretofore  placed  on  specifica- 
tions, where  made  without  notice 
to  bidders,  renders  invalid  the  ac- 
ceptance of  one  of  the  bids  as  the 
lowest  and  best  under  said  con- 
struction.    417. 

A  municipality  may  exact  from 
a  telephone  company,  accepting  a 
franchise  for  both  surface  and  sub- 
surface lines,  a  percentage  of  the 
receipts  from  telephones  in  addi- 
tion to  requiring  that  the  company 
itself  restore  the  streets  to  their 
former   state   of   usefulness.     433. 

In  imposing  licenses  upon  cer- 
tain occupations  and  lines  of  busi- 
ness, the  amount  of  fees  required 
must  be  limited  to  the  reasonable 
cost  of  issuing  the  license  and  regu- 
lating the  business;  where  the  fee 
is  made  so  high  as  to  render  it  un- 
duly burdensome  or  prohibitive,  it 
is  no  longer  a  license  but  a  tax 
and  is  imposed  without  authority 
of  law.     521. 

The  validity  of  a  license  ordi- 
nance may  be  determined  on  appli- 
cation for  an  injunction  against 
its  enforcement,  where  the  injury 
threatened  would  be  irreparable  or 
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a  multiplicity  of  suits  may  arise. 
521. . 

A  municipality  is  not  liable  in 
damages  to  a  pedestrian  who  fell 
over  a  wire  stretched  a  few  inches 
from  the  ground  to  protect  the 
grass  between  the  sidewalk  and 
curb.     526. 

A  municipality  may  control  elec- 
tric wiring  by  ordinance;  require- 
ment by  inspector  that  all  con- 
struction conform  to  the  national 
electric  code  not  void  because  a 
delegation  of  legislative  power.  661. 

MUTUAL   BENEFIT   SOCIETIES 

A  mutual  benefit  society  is  en- 
titled to  a  preliminary  certificate 
authorizing  the  soliciting  of  mem- 
bers, when  it  has  complied  with 
the  preliminary  statutory  require- 
ments for  the  issuing  of  a  char- 
ter; mandamus  to  compel  the 
superintendent  of  insurance  to  is^ 
sue  a  certificate.     133. 

The  Legislature  is  without  power 
to  delegate  to  voluntary  associa- 
tions, which  are  unincorporated 
and  unknown  to  the  law,  the  right 
to  fix  the  rate  of  assessment  of 
fraternal  insurance  which  shall  be 
binding  on  all  fraternal  companies 
seeking  to  become  incorpoi^ated 
under  the  Ohio  law.    133. 


NATURALIZATION— 

A  probate  court  has  jurisdiction 
to  admit  an  alien  to  citizenship, 
and  the  regularity  of  its  proceed- 
ings can  not  be  attacked  collater- 
ally.    97. 

NEGLIGENCE— 

In  an  action  against  a  private 
corporation  by  an  employe  on  ac- 
count of  injuries  alleged  to  have 
been  due  to  negligence  on  the  part 
of  the  company,  a  court  will  pre- 
sume that  the  breach  of  duty  com- 
plained of  was  the  breach  of  the 
company  and  not  of  a  fellow-em- 
ploye.    255. 

No  cause  of  action  exists  in  favor 
of  a  parent  against  a  railway  com- 
pany on  account  of  injuries  to  an 
unemancipafed    minor,    who   was 


employed  by  the  company  and  fell 
from  a  freight  train  while  riding 
home  from  work.    286. 

In  the  use  of  railway  tracks  by 
pedestrians;  where  the  public  has 
been  in  the  habit  for  many  years 
of  using  the  tracks  in  crossing 
from  one  street  to  another,  the 
company  is  not  bound  to  give 
warning  of  an  approaching  train 
unless  the  trainmen  know  there  is 
someone  on  the  track  who  is  in 
peril.     292. 

An  administrator  is  estopped 
from  prosecuting  an  action  against 
a  second  defendant  for  the  wrong- 
ful death  of  his  intestate,  after 
having  brought  a  suit  against  an- 
other party  on  the  same  claim  and 
accepted  a  settlement  therefor; 
and  this  is  true  whether  the  two 
defendants  occupied  the  relation  oC 
joint  or  quasi  joint  tort  feasors. 
513. 

Liability  of  an  independent  con- 
tractor for  defective  materials  and 
appliances.     513. 

No  liability  attaches  to  a  mu- 
nicipality because  of  injuries  to  a 
pedestrian  from  falling  over  a  wire 
stretched  a  few  inches  from  the 
ground  between  the  sidewalk  and 
curb  for  the  purpose  of  protecting 
the  grass  within  that  space.     526. 

Where  the  evidence  with  refer- 
ence to  an  accident  is  such  that 
more  than  one  view  may  be  taken 
as  to  who  was  responsible  therefor, 
and  in  consequence  different  minds 
may  arrive  at  different  conclusions, 
the  verdict  of  the  jury  is  invulner- 
able so  far  as  the  weight  of  the 
evidence  is  concerned     581. 

NEW  trial- 
No  prejudice  arises  to  a  party  to 
a  civil  action  from  the  presence 
of  the  prosecuting  attorney  in 
the  court  room  taking  notes  dur- 
ing the  trial;  nor  does  the  com- 
mitment of  a  party  to  the  case  for 
contempt  during  the  trial  afford 
ground  for  a  new  trial.    353. 

NEXT  OP  KIN— 

As  between  the  uncles  and 
auQts  and  the  grai^dmpth^r  Qf  aq 
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intestate,  the  uncles  and  aunts  are 
next  of  kin.     241. 

NOTARY  PUBLIC— 

Injunction  will  not  lie  against 
the  taking  of  depositions  by  a 
notary  who  has  been  appointed  for 
that  purpose  by  a  court  of  a  sister 
state,  notwithstanding  the  parties 
to  the  action  have  been  enjoined 
from  participating  in  the  taking 
of  such  depositions.     465. 

Whether  a  notary  who  has  been 
appointed  to  take  depositions  is 
disqualified  therefor  by  reason  of 
bias  or  interest  is  a  question  for 
determination  in  the  court  in  which 
it  is  proposed  the  depositions  shall 
be  used.    465. 

NOTICE— 

Of  a  general  street  improvement 
is  not  defective  for  failing  to  give 
abutters  an  opportunity  to  con- 
struct the  curbing.    65. 

An  order  issued  by  a  principal 
contractor  upon  the  owner  of  a 
building  to  pay  a  certain  amount 
to  a  person  named  is  sufficient  no- 
tice as  to  where  the  account  be- 
longed, notwithstanding  the  omis- 
sion of  any  reference  to  the  build- 
ing upon  which  the  indebtedness 
accrued.     123. 

To  a  property  owner  to  appear 
before  the  auditor  and  show  cause 
why  his  tax  return  should  not  be 
increased  is  sufficient,  when.     243. 

Is  constructive  to  a  lot  owner  of 
a  restriction  in  his  deed  as  to  the 
purpose  for  which  the  lot  may  be 
used;  actual  notice  of  the  restric- 
tion not  necessary.     385. 

NUISANCE— 

The  establishment  of  a  hack 
stand  will  not  be  enjoined  where  it 
does  not  clearly  appear  that  a  nui- 
sance will  result.    379. 


OFFICE  AND  OFFICER— 

The  exclusive  right  to  fix  the 
salaries  of  municipal  employes  is 
reposed  in  the  city  council.    257. 

An  action  in  mandamus  may 
properly  be  brought  by  a  city  solici- 


tor to  compel  a  city  auditor  to 
draw  his  warrant  to  pay  employes 
of  the  public  service  department, 
and  it  will  not  be  assumed  on  de- 
murrer to  the  petition  that  the  ac- 
tion is  being  prosecuted  for  the 
benefit  of  private  individuals.    257. 

Mandamus  will  not  He  against  a 
public  officer  to  compel  him  to  is- 
sue his  voucher  for  the  payment  of 
money,  unless  it  is  made  to  appear 
that  the  relator  has  a  clear  right 
to  the  fund  and  that  no  other  per- 
son has  or  can  have  any  claim 
thereto.    279. 

OHIO  RAILROAD  COMMISSION— 

The  act  creating  the  commission 
is  constitutional  and  valid;  the  in- 
vesting of  that  commission  with 
power  to  regulations  by  the  com- 
mission for  carrying  the  law  into 
effect  is  not  a  delegation  of  legisla- 
tive power.    665. 

An  order  directing  a  railway 
company  to  desist  from  requiring 
shippers  of  milk  and  cream  to  load 
their  shipments  into  baggage  cars 
is  not  an  interference  with  inter- 
state commerce.     665. 

OHIO  TAX  COMMISSION— 

Assessments  made  by,  may  be  en- 
joined by  a  court  in  equity.    617. 

ORDINANCE— 

The  validity  of  an  ordinance  will 
not  be  determined  on  application 
for  an  injunction,  when.    379. 

Publication  of  an  ordinance  es- 
tablishing a  hack  stand  will  not  be 
enjoined,  when.    379. 

Ordinances  imposing  license  on 
occupations  or  lines  of  business 
must  fix  the  fees  at  a  reasonable 
amount;  validity  of  such  an  ordi- 
nance may  be  determined  on  appli- 
cation for  an  injunction  against  its 
enforcement,  when.    521. 

Holding  of  the  court  where  an 
ordinance  was  invalid  in  part.  661. 


PARENT  AND  CHILD— 

No  cause  of  action  arises  in  favor 
of  a  parent  against  a  railway  com- 
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pany  on  account  of  injury  to  an 
unemancipated  minor,  employed  by 
the  company  and  injured  while  at- 
tempting to  ride  home  from  work 
on  a  passing  freight  train.    286. 

PARTIES— 

Where  one  of  the  parties  to  an 
action  on  a  policy  of  fire  insurance 
was  not  one  of  the  owners  of 
the  property  destroyed,  although 
named  in  the  policy  as  an  owner, 
the  action  will  not  lie.    59. 

PARTITION— 

A  defective  appearance  will  be 
deemed  to  have  been  waived, 
when;  filing  of  an  amended  an- 
swer and  cross-petition  by  the 
guardian  of  an  imbecile  is  a  legal 
and  Buflicient  entry  of  appearance 
for  such  imbecile  in  a  partition 
proceeding.    76. 

Where  a  court  has  jurisdiction 
of  the  subject-matter  and  has  ac- 
quired jurisdiction  of  some  of  the 
parties,  and  subsequent  summons 
is  necessary  to  bring  in  the  remain- 
ing parties,  the  action  will  have 
precedence  over  another  action  be- 
gun in  the  same  court  at  a  later 
date  on  the  same  cause  of  action, 
involving  the  same  parties  and 
seeking  the  same  relief.    76. 

PAYMENT— 

By  an  Ohio  debtor  to  an  admin- 
istrator appointed  in  another  state, 
prior  to  the  appointment  of  an 
Ohio  administrator,  is  a  satisfac- 
tion of  the  debt.    676. 

PERSONAL  INJURIES— 
See  Negligence. 

PLEADING— 

In  an  action  in  the  probate  court 
in  a  grade  crossing  condemnation 
case.     157. 

In  an  action  against  a  company 
for  injuries  received  in  its  employ, 
it  will  be  presumed  that  the  negli- 
gence was  that  of  the  company  and 
not  of  a  fellow-employe,  and  the  pe- 
tition is  not  fatally  defective  for 
failure  to  allege  that  the  negli- 
gence was  not  that  of  a  fellow-em- 
ploye.   255. 


There  is  misjoinder  where  an  ac- 
tion is  brought  on  contract,  quan- 
tum meruit,  and  tortious  conver- 
sion.   303. 

Allegations  as  to  payment  of  a 
promissory  note.    519. 

Dual  aspect  of  a  cause  of  action 
in  a  negligence  case  where  injury 
has  resulted  to  both  person  and 
property.    561. 

In  a  petition  alleging  a  con- 
spiracy, allegations  as  to  a  previous 
conspiracy  are  proper  as  matters  of 
inducement,  when.    591. 

In  an  action  for  damages  on  ac- 
count of  the  loss  of  clothing  by 
theft  from  a  Pullman  car  on  ac- 
count of  the  negligence  of  the  por- 
ter of  the  car,  the  petition  sounds 
in  tort  and  attachment  will  not 
lie.    592. 

A  good  answer  must  set  forth 
facts  constituting  a  defense,  set- 
off or  counter-claim.    596. 

In  an  action  to  recover  for  goods 
sold  it  is  no  defense  to  say  that  the 
plaintiff  is  an  unlawful  trust  and 
combination  in  restraint  of  trade; 
injury  to  business. or  property  un- 
der the  Valentine  anti-trust  law 
does  not  give  rise  to  an  action  on 
contract  and  is  not  a  counter-claim 
or  set-off  in  an  action  to  recover 
for  goods  sold.    596. 

An  action  sounding  in  tort  can 
not  be  changed  by  amendment  to 
one  sounding  in  contract.    615. 

Where  an  action  for  damages  is 
founded  on  a  false  affidavit  for  ar- 
rest, the  action  is  one  for  ma- 
licious prosecution,  and  not  false 
arrest  and  imprisonment,  and  it  to 
necessary  to  allege  that  the  charge 
in  the  affidavit  was  made  falsely, 
maliciously  and  without  probable 
cause.    679. 

PLUMBERS— 

The  Columbus  plumbers  license 
ordinance  held  void.    196. 

POCKET  PICKING— 

The  force  contemplated  by  the 
statute  is  that  employed  in  commit- 
ting the  crime,  and  not  that  sub- 
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sequently  exerted  In  getting  away. 
204. 

POLICE  POWER— 

The  prohibition  of  traffic  within 
four  miles  of  certain  assemblagos 
( Section  13288 )  is  an  unwarranted 
application  of  police  power.    349. 

The  police  power  of  the  state 
permits  the  defining  of  what  shall 
be  regarded  as  intoxicating  liquors; 
non-intoxicating  malt  liquor  ^s 
within  the  inhibition  of  the  Rose 
law.    497. 

Control  by  municipalities  of  elec- 
tric wiring  and  the  proper  inspec- 
tion thereof  is  within  the  police 
power  and  may  be  provided  for  by 
ordinance.    661. 

But  an  ordinance  which  rests 
the  issuing  of  certificates  entirelv 
upon  the  Judgment  of  the  inspector 
is  in  conflict  with  tne  common  wel- 
fare clause  of  the  Constitution  and 
also  with  the  clause  of  the  Bill  of 
Rights  guaranteeing  equal  protec- 
tion and  benefit  to  all.    661. 

prejudice- 
To  a  party  to  a  civil  cause  from 
the  presence  of  the  prosecuting  at- 
torney in  the  court  room  taking 
notes  during  the  trial;  or  from  the 
commitment;  of  one  of  the  parties 
to  Jail  for  contempt  during  the 
ti  ial.    353. 

PRESBYTERIAN  CHURCH— 

See  Religious  Societies. 

What  constitutes  a  "congrega- 
tion" of  the  Presbyterian  denomi- 
nation; rights  of  communicants 
and  non-communicants  in  the  mat 
ter  of  management  of  the  affairs  of 
the  church.    629. 

PRESUMPTION— 

Arises  in  an  action  against  cor- 
poration for  damages  on  account  of 
injuries  received  in  its  employ, 
that  the  negligence  complained  of 
was  that  of  the  corporation  and 
not  that  of  a  fellow-employe.    255. 

PRIORITY— 

As  between  statutory  lienholders 
and  persons  who  assisted  a  re- 
ceiver to  complete  the  work.    141. 


PROCEEDINGS   IN   AID  OF  EX- 
ECUTION— 

Money  paid  into  the  county  treas- 
ury as  a  tax  on  the  business  of 
dealing  in  intoxicating  liquors,  is 
not  subject  to  a  proceeding  in  aid 
of  execution  under  Section  10436, 
at  least  until  after  a  discontinu- 
ance of  the  business.    145. 

PROXIMATE  CAUSE— 

Difficulty  of  determining  at 
times;  liability  of  an  independent 
contractor  for  defective  materials 
and  appliances.     513. 

PUBLIC  CONTRACTS— 

The  discretion  of  public  officials 
is  wrongly  exercised  when  the 
higher  of  two  bids  is  accepted  and 
the  bids  are  both  from  the  samo 
party  and  are  identical  in  all  re- 
spects except  price.    91. 

Consideration  of  bids  for  public 
work  must  be  based  upon  the  as- 
sumption that  the  materials  which 
the  several  bidders  propose  to  use 
conform  strictly  to  the  specifica- 
tions; and  the  acceptance  of  a 
higher  bid,  on  the  theory  that  the 
bidder  Is  proposing  to  use  better 
material  than  is  called  for  in  the 
specifications,  is  destructive  of  the 
principle  of  competitive  bidding, 
and  without  authority  of  law,  and 
injunction  will  lie  against  such  an 
award.    91. 

PUBLIC  LANDING— 

The  appropriation  of  an  ease- 
ment across  the  public  landing  in 
Cincinnati  for  an  elevated  rail- 
way track  held  not  to  be  a  neces- 
sity to  the  company  proposing  to 
make  the  appropriation  and  de- 
structive of  the  original  use  to 
which  the  property  was  dedicated. 
649. 

QUO  WARRANTO— 

The  institution  of  suits  in  quo 
warranto  may  be  enjoined  where 
not  brought  in  good  faith  but  fbr 
the  purpose  of  injuring  an  estab- 
lished business;  and  the  taking  of 
depositions  in  such  cases  may  also 
be  enjoined.    465. 
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RAILWAYS— 

Permission  for  a  grade  crossing 
within  a  municipality,  and  an  or- 
der fixing  the  conditions  under 
which  the  crossing  may  be  made, 
must  be  obtained  in  the  common 
pleas,  before  proceedings  to  con- 
demn an  easement  for  crossing  can 
be  carried  through  the  probate 
court.    148. 

The  state  railway  employers'  lia- 
bility act  is  unconstitutional  as  to 
roads  located  in  part  in  this  state 
and  in  part  in  another  state;  but 
the  provisions  of  the  act  axe  separ- 
able, and  as  to  roads  which  arc 
wholly  within  the  state  the  act  in 
valid.    273. 

Persons  using  railway  tracks  as 
a  matter  of  convenience  in  cross- 
ing from  one  street  to  another  are 
trespassers,  and  the  railway  com- 
pany is  not  bound  to  give  warning 
of  an  approaching  train  to  such  a 
person  unless  the  trainmen  dis- 
cover or  ought  under  the  circum- 
stances to  know  that  he  is  in  peril. 
292. 

Acquirement  of  stock  for  alleged 
control  and  joint  operation  of 
competing  Ohio  railways;  injunc- 
tion will  lie  against  the  voting  of 
stock  in  furtherance  of  such  a  pro- 
ject, in  order  that  the  status  quo 
may  be  preserved  until  a  full  hea^*- 
ing  can  be  had.    313. 

State  automatic  coupler  act 
not  rendered  invalid  by  the  fact 
that  there  is  a  similar  provision 
in  the  Federal  statutes,  nor  by  rea- 
son of  there  being  another  state 
law  which  provides  a  penalty  for 
permitting  a  coupler  on  a  car  thus 
equipped  to  remain  out  of  order. 
585. 

Proper  basis  for  classifying 
steam  and  interurban  roads; 
where  a  road  carries  on  a  part 
of  its  business  as  an  interurban 
and  the  remainder  as  a  steam  road, 
the  excise  tax  will  be  assessed 
against  the  company  in  its  two 
capacities.    617. 

RATIFICATION— 
By  religious  corporations  of  a 


proposition  to  consolidate;  terms 
of  the  plan  of  union  or  prelimi- 
nary agreement  can  not  be  changed 
or  varied  by  parol.    529. 

RECEIVERS— 

Priority  as  between  creditors  of 
the  receiver  and  statutory  lien- 
holders,  where  work  begun  by  a 
contractor  was  completed  by  a  re- 
ceiver.   141. 

RELEASEJ— 

Of  a  claim  against  one  tort 
feasor  releases  all  whether  they 
be  joint  or  quasi  joint.    519. 

RELIGIOUS   SOCIETIES— 

Property  owned  by  a  church, 
which  leases  it  for  substantial 
rental  to  another  church  to  be 
used  exclusively  for  religious  pur- 
poses, is  exempt  from  taxation  un- 
der the  laws  of  Ohio.    214. 

The  creation  of  a  new  religious 
corporation  by  the  consolidation 
of  two  separate  religious  corpora- 
tions can  only  be  effected  in  Ohio 
by  conforming  to  the  statutes  In 
such  cases  made  and  provided. 
529. 

Civil  property  rights  are  unaf- 
fected by  proceedings  to  consoli- 
date religious  corporations,  when, 
as  to  compliance  by  a  Presbyter- 
ian church  with  the  Presbyterian 
form  of  government,  and  jurisdic- 
tion of  church  judicatories  and  the 
guaranties  of  the  federal  and  state 
constitutions;  application  of  the 
principle  of  due  process  of  law. 
529. 

RIGHTS— 

The  right  of  appeal  is  substan- 
tial and  important,  and  where  the 
appeal  is  from  a  judgment  by  a 
justice  of  the  peace  this  right  can 
not  be  defeated  by  mere  absence 
of  the  justice  from  the  state.    412. 

Property  rights  as  distinguished 
from  matters  of  doctrine,  faith  or 
church  discipline  as  to  which  a 
church  judicatory  has  exclusive 
jurisdiction.    529. 

ROBBERY— 
The  force  contemplated  by  the 
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statute  is  the  force  exerted  in  the 
commission  of  crime,  and  not  the 
force  subsequently  exerted  in  get- 
ting away.    204. 

SCHOOLS— 

In  fixing  the  school  levy  and  in 
determining  the  number  of  schools 
which  shall  be  maintained  in  a 
school  district,  a  board  of  educa- 
tion performs  Judicial  acts,  and  in 
the  absence  of  a  showing  of  abuse 
of  the  discretion  thus  confided  in 
it  by  law,  the  county  commis- 
sioners are  not  Justified  in  revers- 
ing the  action  so  taken  by  order- 
ing a  larger  tax  levy  or  the  estab- 
lishment of  another  sub-district. 
505. 

SEARCH  WARRANT— 

Destruction  of  slot  machines  un- 
der search  warrant  issued  by  a 
mayor.    609. 

SEWERS — 

A  corner  lot  abutting  upon  two 
streets  in  which  sanitary  sewers 
have  been  constructed  is  subject 
to  assessment  for  both  sewers, 
where  they  were  constructed  at 
the  same  time  and  were  a  part  of 
the  same  system;  but  the  assesjs- 
ment  for  the  sewers  should  not 
exceed  the  assessment  which 
would  be  required  had  one  sewer 
been  constructed  of  sufficient  ca- 
pacity to  sewer  the  said  lot.     40. 

SEWER  TAPPERS— 

The  Columbus  sewer  tappers 
license  ordinance  held  not  open 
to  objection  on  the  ground  that 
it  is  unfair  because  of  interference 
with  a  particular  trade.     196. 

SHADE  TREES— 

Where  the  removal  of  shade 
trees  by  a  municipality  becomes 
necessary  In  order  to  improve  the 
street  in  the  manner  determined  on 
by  council,  injunction  against  such 
removal  will  not  lie  upon  petition 
of  an  abutting  property  owner. 
138. 

SHERIFF— 
A  sheriff  may  be  held  guilty  of 


contempt  of  court  because  of  the 
failure  of  one  of  his  deputies  to 
properly  serve  subpoenas  of  the 
court,  notwithstanding  the  sheriff 
may  have  had  no  personal  knowl- 
edge that  the  subpoenas  had  not 
been  properly  served  or  even  that 
they  had  been  issued.    569. 

In  proceedings  against  a  sheriff 
for  contempt,  the  fact  that  in  the 
caption  he  is  not  designated  as 
sheriff  can  not  avail  as  a  defense, 
when.    569. 

SIDEWALKS— 

Removal  of  trees  standing  in  the 
edge  of,  made  necessary  by  im- 
provement of  street,  can  not  be 
enjoined  by  abutting  property 
owner.    138. 

Encroachment  upon,  by  street 
railways  cars  in  turning  street 
corners.    266. 

SLOT  MACHINES— 

Destruction  of,  by  a  magistrate, 
before  whom  the  search  warrant 
has  been  sworn  out  does  not  render 
the  magistrate  liable  for  their 
value.     609. 

SPECIFIC  PERFORMANCES— 

Ejquity  will  not  enforce  specific 
performance  where  the  common 
law  remedy  for  damages  would  be, 
after  performance,  the  sole  secur- 
ity for  the  defendant  that  the 
plaintiff  will  perform  his  side  of 
the  contract.     455. 

SPECIFICATIONS— 

.  No  departure  can  be  permitted 
from  specifications  in  the  con- 
sideration of  bids  for  public  work. 
91. 

A  change  in  the  construction 
theretofore  placed  on  specifications, 
where  made  without  notice  to  bid- 
ders, renders  invalid  the  accept- 
ance of  a  bid  as  the  lowest  and 
best  under  said  changed  construc- 
tion.    417. 

STATE  OF  OHIO— 

There  are  no  proceedings  in  law 
whereby  a  mechanic's  lien  can  be 
enforced  against  the  state  of  Ohio. 
279. 
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As  to  whether  equitable  estoppel 
applies  to  the  state.     325. 

STATUTES  CONSIDERED— 

(Sectional  numbers  refer  to  Gen- 
eral Code  unless  otherwise  stated. ) 

Section  3819,  providing  limita- 
tions as  to  assessments  for  public 
improvements.     46. 

Section  10182,  relating  to  con- 
solidation of  benevolent  associa- 
tions.   49. 

Section  12169,  providing  what 
shall  be  the  requisites  of  a  writ 
of  habeas  corpus  in  certain  cases. 
56. 

Section  12170,  providing  what 
shall  be  the  form  of  a  writ  of 
habeas  corpus  where  the  prisoner 
is  in  the  custody  of  an  officer.     56. 

Section  12181,  providing  a  pen- 
alty upon  a  clerk  for  refusal  to 
issue  a  writ  of  habeas  corpus.    56. 

Section  12182,  providing  a  pen- 
alty for  disobeying  a  writ  of 
habeas  corpus.    56. 

Section  3857,  providing  when 
sidewalks,  gutters  or  curbing  may 
be  constructed  or  repaired  at  the 
expense  of  the  abutting  owners. 
65. 

Section  10499,  providing  what 
rules  shall  govern  the  probate 
court.    97. 

Section  1584,  making  provision 
for  the  fllds,  etc.,  of  the  probate 
court.    97. 

Section  11420,  providing  for  a 
jury  wheel.    97. 

Section  13568,  providing  for  the 
summoning  of  a  new  grand  jury. 
97. 

Section  4379-22,  Revised  Stat- 
utes, relating  to  speed  of  motor 
vehicles  on  public  highways.    110. 

Section  6823,  relating  to  assault 
and  battery.    110. 

Section  8623,  relating  to  the 
purpose  for  which  a  private  cor- 
poration may  be  formed.    133. 

Section  9462,  defining  fraternal 
beneficial  associations.    133. 

Section  9476,  relating  to  the  com- 


mencing of  business  by  a  fraternal 
insurance  company.    133. 

Section  3714,  giving  council  the 
care,  supervision  and  control  of 
the  streets  and  public  grounds. 
138. 

Section  3853,  providing  for  the 
construction  and  care  of  sidewalks. 
138. 

Section  3629,  providing  for  the 
establishment  and  care  of  streeti-!. 
138. 

Section  3630,  regulating  the 
planting  and  supervision  of  shade 
trees  standing  in  streets,  alleys  and 
public  grounds.     138. 

Section  8384,  et  seq.,  relating  to 
mechanic's  liens.    141. 

Section  6073,  providing  for  ap- 
portionment of  Dow  tax  for  part 
of  year.     145. 

Section  10436,  relating  to  pro- 
ceedings in  aid  of  execution.     145. 

Section  8724,  providing  that  divi- 
dends may  be  paid  from  surplus 
profits  only.    148. 

Section  8763,  relating  to  the  use 
of  a  public  way  by  a  railway  for 
its  track.    157. 

Section  8898,  relating  to  grade 
crossings.    157. 

Section  3714,  providing  that 
council  shall  have  the  care,  control 
and  supervision  of  streets  and  pub- 
lic grounds.    161. 

Section  9113,  providing  that 
council  may  fix  the  terms  and  con- 
ditions of  the  construction  of 
street  railway  and  interurban 
roads.     161. 

Section  6071,  known  as  the  Dow 
tax  law.     177. 

Section  6108,  known  as  the  Rose 
county  local  option  law.     177. 

Section  3616,  prescribing  the 
powers  of  municipalities  by  ordi- 
nance or  resolution.     196. 

Section  3637,  providing  for  the 
licensing  of  plumbers.     196. 

Section  12432,  relating  to  rob- 
bery.   204. 

Section  12449,  relating  to  pocket 
picking.     204. 
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Section  mil,  providing  that  ex- 
empt property  shall  not  pass  under 
an  assignment  for  the  benefit  of 
the  creditors.    205. 

Section  11737,  providing  for  an 
allowance  In  lieu  of  homestead. 
205. 

Section  5349,  providing  what 
property  shall  be  exempt  from 
taxation.    214. 

Section  2  of  Article  XII  of  the 
state  Constitution,  providing  for 
a  uniform  rule  for  taxation,  and 
for  exemptions.     214. 

Section  2624,  providing  compen- 
sation for  county  auditors.    234. 

Section  6290,  defining  the  term 
motor  vehicle.    238. 

Section  12604,  prohibiting  the 
operation  of  a  motor  vehicle  with- 
in municipal  limits  at  speeds 
greater  than  those  named  in  the 
statute.     238. 

Section  8578,  providing  the  or- 
der of  distribution  of  personal 
property.    241. 

Section  8574,  providing  the  order 
of  descent  where  the  estate  came 
by  purchase.    241. 

Section  5697,  providing  how  the 
treasurer  shall  collect  delinqueuu 
personal  taxes.     243. 

Section  5591,  relating  to  the 
duties  and  powers  of  boards  of 
equalization.     243. 

Section  5592,  providing  for  no- 
tice to  a  tax-payer  when  an  addi- 
tion is  ordered  made  to  his  tax 
return.     243. 

Section  11737,  providing  for  an 
allowance  in  lieu  of  homestead. 
251. 

Section  4324  et  seq.,  fixing  the 
duties  of  the  director  of  public 
service.     257. 

Section  4311,  providing  when  a. 
city  solicitor  shall  apply  for  an 
injunction.     257. 

Section  4313,  providing  when  a 
city  solicitor  shall  apply  for  a 
writ  of  mandamus.    257. 

Section  4214,  fixing  the  powers 
of  council  as  to  salaries  and  bonds. 
257. 


Section  11272,  providing  where 
actions  may  be  brought  against 
corporations.    269. 

Section  11288,  providing  how 
summons  may  be  served  on  cor- 
porations.   269. 

Sections  9017  and  9018,  known 
as  the  railway  employers'  liability 
act.     273. 

Section  8324,  providing  how  a 
sub-contractor's  lien  may  be  ac- 
quired.    279. 

Sections  4328  and  4331,  relating 
to  advertising  for  bids  for  public 
contracts  and  alterations  or  mod^ 
fications  of  such  contracts.    303. 

Section  3982,  providing  that 
council  may  regulate  the  price  of 
electric  light,  gas  and  water.    305. 

Section  3995,  relating  to  the 
right  of  eminent  domain  in  munic- 
ipalities for  public  service  com- 
panies.   305. 

Section  9320,  relating  to  the 
powers  of  gas  and  water  com- 
panies.    305. 

Section  345,  providing  that  cer- 
tain suits  may  be  brought  by  the 
Attorney-General  in  Franklin 
county.     325. 

Section  11268,  providing  that  ac- 
tions affecting  real  estate  shall  be 
brought  in  the  county  in  which 
the  property  is  situated.    325. 

Section  6691,  relating  to  appor- 
tionments for  cleaning  out  ditches 
and  drains.     337. 

Section  5005,  providing  when 
certificates  and  nomination  papers 
shall  be  deemed  valid.     344. 

Section  13208,  forbidding  barter 
within  four  miles  of  certain  as- 
semblages.   349. 

Section  4478  et  seq.y  known  as 
the  Paine  law.    367. 

Section  3874,  relating  to  the 
power  of  council  to  levy  and  col- 
lect taxes.     369. 

Section  3897,  providing  when  as- 
sessments become  a  lien.    369. 

Section  3946,  relating  to  bonds 
issued  for  water  works  purposes. 
369. 
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Section  3632,  regulating  the  ubo 
of  vehicles  on  the  etreets.    379. 

Section  3635,  authorizing  the  fix- 
ing of  rates  of  transportation  in 
hacks  and  other  vehicles.    379. 

Section  10382,  providing  for  ap- 
peal from  Justices  of  the  peace. 
412. 

Section  9179,  relating  to  com- 
pensation to  a  municipality  for  the 
use  of  a  street  for  the  construc- 
tion of  telephone  lines  in  streets 
and  alleys.    433. 

Section  12079,  providing  that  any 
person  interested  may  contest  a 
will  or  codicil.    444. 

Section  8573,  providing  order  of 
descent  of  real  estate  when  title 
came  by  descent,  devise  or  deed  of 
gift.    446. 

Section  8574,  providing  order  of 
descent  when  estate  came  by  pur- 
chase.   446. 

Section  8578,  relating  to  the  dis- 
tribution of  personal  estate.    446. 

Section  8594,  providing  a  con- 
struction for  the  words  "living" 
and  "dead."    446. 

Section  8608,  providing  of  what 
estates  a  widow  or  widower  is 
endowed.    446. 

Section  6108  et  8eq,,  known  as 
the  Rose  county  local  option  law. 
497. 

Section  7610,  authorizing  the 
county  commissioners  to  perform 
certain  duties  neglected  by  the 
board  of  education.    505. 

Section  8084,  having  reference 
to  compromise  of  claims  against 
Joint  debtors.    513. 

Section  8565,  relating  to  the  re- 
filing of  chattel  mortgages.    519. 

Section  3670,  relisting  to  the  im- 
posing of  licenses  by  municipali- 
ties.   521. 

Section  10004,  relating  to  the 
consolidation  of  religious  socities. 
529. 

Section  10005,  relating  to  agree- 
ments on  the  part  of  religious  cor- 
porations to  consolidate.    529. 

Section  10006,  relating  to  articles 
for  religious  corporations.    529. 


Section  12137,  providing  what 
acts  are  contempts  of  court.    569. 

Section  2831,  providing  that  a 
sheriff  shall  be  responsible  for  neg- 
lect of  duty  or  misconduct  in  oflice 
of  each  of  his  deputies.    569. 

Section  8950,  providing  for  the 
equipment  of  railway  cars,  etc., 
with  automatic  couplers.    585. 

Section  8963,  making  railway 
companies  liable  to  a  penalty  for 
failing  to  keep  automatic  couplers 
in  repair.    585. 

Section  11819,  providing  on  what 
grounds  an  attachment  may  issue. 
592. 

Section  11470,  relating  to  find- 
ings when  the  court  tries  the  case. 
594. 

Sections  6195-6,  providing  for 
the  recovery  of  $350  from  the 
owner  of  premises  used  as  a  house 
of  ill-fame  where  intoxicating 
liquors  are  sold  or  given  away. 
612. 

Section  3283a,  relating  to  the  ap- 
propriation of  public  ground  by 
a  railway.    649. 

Section  487,  known  as  the  rail- 
road commission  act.    665. 

STOCKHOLDERS— 

As  to  ground  for  interference  by 
stockholders  with  the  retirement  of 
preferred  stock.    129. 

STREET  RAILWAYS— 

Qualifications  of.  motormen  and 
conductors  can  not  be  prescribed 
by  ordinance.    161. 

STREETS — 

Notice  to  an  abutter  of  a  con- 
templated street  improvement  with 
option  of  doing  work  himself  is 
limited  to  sidewalk  improvements 
and  does  not  apply  to  general  im- 
provements of  the  character  con- 
templated by  Section  3812,  Gen- 
eral Code.    65. 

Macadamizing  a  street  formerly 
improved  by  graveling  under  mu- 
nicipal direction  constitutes  a  re- 
paving,  as  to  which  not  more  than 
one-half  the  cost  may  be  assessed 
against  the  abutter.    65. 
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The  limitation  of  Section  3822, 
as  to  re-paying  assessmentB  does 
not  apply  to  asseBBments  for  curb- 
ing and  guttering,  when.    65. 

In  the  consideration  of  bids  for 
the  improyement  of,  no  departure 
can  be  permitted  from  the  specifi- 
cations; discretion  in  the  accept- 
ance of  a  bid  other  than  the  low- 
est.   91. 

Action  of  council  in  determin- 
ing that  it  is  necessary  to  improve 
is  final.    138. 

Abutting  owner  can  not  com- 
plain of  the  burden  imposed  on 
the  street  by  the  laying  of  street 
railroad  tracks,  when.    266. 

SUBPOENAS— 

Failure  of  a  deputy  sherlfT  to 
properly  serye  subpoenas  renders 
the  sherift  liable  to  proceedings 
for  contempt  of  court.    569.   ' 

SUMMONS— 

Seryice  of.  Upon  a  corporation 
will  not  be  set  aside  for  failure 
to  fully  identify  the  corporation  in 
the  petition,  when.    269. 

Where  seryice  is  had  on  a  man- 
aging agent  of  a  corporation 
located  in  another  county,  but  the 
sheriff  failed  to  so  designate  in 
his  return  the  party  seryed,  he 
will  be  granted  leaye  to  amend  his 
return  in  that  respect    269. 

One  called  into  a  Jurisdiction  by 
his  attorneys  for  the  purpose  of 
consultation  with  reference  to  a 
pending  action  is  exempt  from 
seryice  of  summons,  notwithstand- 
ing he  instituted  an  independent 
action  for  repleyin  of  the  property 
inyolyed.    271. 

Entering  into  an  agreement  with 
the  sheriff  for  extra  care  of  prop- 
erty seized  in  the  present  action 
does  not  amount  to  an  entry  of 
.appearance  for  any  purpose.    271. 

SURETIES— 

If  a  contract  is  assignable,  and 
its  execution  by  assigns  of  the 
maker  can  work  no  hardship  to 
the  surety  or  change  the  character 
of  his  suretyship,  the  liability  of 


the  surety  passes  with  an  assign- 
ment of  the  contract  and  becomes 
binding  in  the  hands  of  the  as 
signee.    230. 


TAXATION— 

Of  the  liquor  business  does  not 
entitle  it  to  protection,  but  the 
real  purpose  of  the  tax  is  to  re- 
strain and  repress  the  eyil;  a  Dow 
law  assessment  can  not  be  defeated 
by  an  unenforced  local  option  law. 
but  can  be  collected  wherever 
liquor  is  sold.    177. 

Fees  exacted  for  licenses  for  me- 
chancial  trades  are  not  a  t&x, 
when.    196. 

Property  owned  by  a  church, 
which  leases  it  for  a  substantial 
rental  to  another  church  to  be  used 
exclusively  for  religious  purposes, 
is  exempt  from  taxation  under  the 
laws  of  Ohio.    214. 

Recovery  can  not  be  had  of  taxes 
on  an  addition  to  a  tax  return, 
where  the  addition  was  based  on 
an  investigation  made  by  a  tax 
inquisitor,  and  not  by  the  auditor 
himself;  but  it  is  left  to  the  dis- 
cretion of  the  auditor  in  what 
manner  he  will  inform  himself, 
and  an  allegation  of  failure  to  hear 
testimony  as  to  the  return  made 
by  the  property  owner  does  not 
constitute  a  defense;  character  of 
the  statement  the  auditor  is  re- 
quired to  file  in  his  office  with  ref- 
erence to  the  return.    243. 

The  requirement  that  a  natural 
gas  company  pay  to  a  municipality 
10  per  cent,  of  its  receipts  from 
gas  sold  at  or  above  a  specified 
figure  is  not  void  because  a  means 
for  levying  a  tax  upon  the  com- 
pany in  addition  to  its  regular 
taxes.    305. 

A  deed  will  not  be  treated  as  a 
mortgage  for  purposes  of  taxation, 
notwithstanding  the  property  was 
leased  back  to  the  grantor  with 
a  privilege  of  purchase  at  the  end 
of  a  specified  period,  if  the  circum- 
stances surrounding  the  transac- 
tion indicate  a  belief  on  the  part 
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of  the  grantee  that  It  was  a  bona 
fide  transfer  and  he  was  recelYlng 
an  unconditional  title.     329. 

Jurisdiction  may  be  exercised  by 
a  court  of  equity  to  restrain  the 
Ohio  Tax  Ck>mmi88ion  from  im- 
properly taxing  corporations  un- 
der the  excise  law.    617. 

When  a  railway  will  be  regarded 
as  an  interurban  road  for  the  pur- 
poses of  taxation  under  the  excise 
law;  where  the  road  carries  on  a 
part  of  its  business  as  an  inter- 
urban and  the  remainder  as  a 
steam  road,  the  excise  tax  will  be 
assessed  against  the  company  in 
its  two  capacities.    617. 

TELEGRAPH  AND  TELEPHONE 

A  municipality  in  granting  a 
telephone  franchise,  authorizing 
the  construction  of  both  surface 
and  sub-surface  lines  in  streets, 
alleys  and  public  places,  may  exact 
from  the  company  a  percentage  of 
the  gross  rentals  received  from 
telephones,  in  addition  to  requir- 
ing that  the  company  shall  itself 
restore  the  streets  to  their  former 
state  of  usefulness  at  its  expense. 
433. 

TIME— 

Lapse  of,  is  not  a  bar  to  relief 
of  an  intended  beneficiary  under  a 
will  unless  the  equity  has  become 
stale.     642. 

TITLE— 

Claimed  by  the  state  to  islands 
in  a  canal  reservoir;  what  must 
be  shown  to  establish  title  In  the 
state  by  adverse  possession.    325. 

Limitations  on  title  granted  by 
the  state  board  of  public  works. 
374. 

To  church  property;  unsuccess- 
ful effort  to  transfer  title  by 
the  consolidation  of  Presbyterian 
churches.    529. 

TORT— 

Release  of  one  releases  all  tort 
feasors,  whether  Joint  or  quasi 
joint.    513. 

TRADE  SECRETS— 

Injunction  will  lie  against  the 


disclosure  or  the  using  of  confi- 
dential information  or  trade 
secrets.    465. 

TRIAL— 

A  cause  of  action  for  false  im- 
prisonment can  not  be  changed  by 
amendment  to  one  for  malicious 
prosecution.    81. 

TRUSTS— 

A  trust  is  not  engrafted  on 
stocks  transferred  by  a  husband 
to  his  wife,  when;  close  scrutiny 
will  be  given  to  transactions  be- 
tween persons  influenced  by  a 
former  fiduciary  relation.    1. 

A  trust  may  be  created  in  an  es- 
tate, bequeathed  absolutely*  by  an 
oral  promise  on  the  part  of  the 
devisee  to  take  the  estate  for  the 
benefit  of  the  person  or  thing 
specified,  and  such  a  promise  may 
be  established  by  parol.    642. 

Where  the  averments  of  the  peti- 
tion unmistakably  charge  that 
there  has  been  a  fraudulent  ap- 
propriation of  the  estate  on  the 
part  of  the  devisee  holding  as  trus- 
tee, lapse  of  time  does  not  exclude 
relief  unless  the  equity  has  be- 
come stale.    642. 


VERDICT— 

Where  the  evidence  with  refer- 
ence to  an  accident  is  such  that 
more  than  one  view  may  be  taken 
as  to  the  responsibility  therefor, 
and  in  consequence  different  minds 
may  arrive  at  different  conclu- 
sions, the  finding  of  the  jury  is  in- 
vulnerable so  far  as  the  weight  of 
the  evidence  is  concerned.    581. 


WAIVER— 

Of  objection  to  irregularity  of 
appearance.    76. 

WASTE— 

An  injunction  will  not  lie  to 
restrain  a  tenant  in  possession  of  a 
permanent  leasehold  from  the  com- 
mission of  waste,  where  there  is 
no  provision  in  the  lease  against 
waste,  or  averment  or  proof  that 
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the  security  will  be  impaired  or 
that  the  tenant  under  the  lease  is 
insolvent.    557. 

WATER— 

Regulations  adopted  by  the  di- 
rector of  public  service  for  the 
control  of  municipal  water  works 
are  of  the  same  force  and  effect  as 
ordinances.    369. 

Water  rent  is  a  lien  on  the  prop- 
^erty  to  which  it  is  supplied,  when. 
369. 

Lease  of  water  front  rights  on 
a  canal  reservoir  for  dock  and  bath 
house  purposes;  limitations  on 
title  granted  by  the  state.    374. 

WIDOW— 

Equity  will  relieve  against  an 
unfair  settlement  between  heirs  at 
law  and  the  widow,  where  an  un- 
conscionable advantage  was  ob- 
tained over  the  widow  by  reason 
of  her  ignorance.    425. 

Authority  to  consume  is  not  giv- 
en to  a  widow  where  power  is 
given  to  the  executor  of  the  hus- 
band to  sell  "whenever  it  may  be 
necessary  for  the  welfare  of  my 
said  wife";  claim  for  services  made 
necessary  on  account  of  the  help- 
less condition  of  the  widow  not  a 
lien  on  the  husband's  estate.    606. 

WILLS— 

A  will  directing  that  "all  the 
residue  of  my  estate  shall  be 
equally  divided  share  and  share 
alike  among  my  legal  heirs  accord- 
ing to  law/'  requires  a  per  capita 
distribution  among  all  testator's 
heirs  regardless  of  the  degree  of 
kinship.    168. 

It  is  competent  for  a  testator 
to  make  a  request  as  to  the  dis- 
position to  be  made  by  the  devisee 
of  property  devised  absolutely; 
and  such  a  request  can  not  be  re- 
garded as  undue  influence  over 
the  devisee  exercised  when  he  in 
turn  came  to  devise  the  property. 
209. 

Persons  who  advised  a  testatrix 
to  follow  the  request  of  her  testa- 


tor in  devising  property  received 
by  her  from  him,  and  in  so  doing 
gave  advice  contrary  to  their  own 
interests,  can  not  be  regarded  as 
exercising  an  undue  Influence  over 
the  testatrix.    209. 

An  action  to  contest  a  will  can 
be  maintained  only  by  one  who 
was  interested  in  the  will  at  the 
time  it  was  admitted  to  probate. 
444. 

Construction  of  a  will  where 
state  laws  have  been  incorporated 
in  the  instrument;  when  extrinsic 
evidence  as  to  the  testator's  inten- 
tion becomes  incompetent,  and 
method  of  ascertaining  his  inten- 
tion.   446. 

The  provision  that  "whenever  It 
may  be  necessary  for  the  welfare 
of  my  said  wife  *  ♦  ♦  my 
said  executor  shall  have  power  and 
authority  to  give  a  good  and  valid 
deed  or  other  evidence  of  title, 
without  the  intervention  of  the 
probate  court  or  of  any  court,  and 
at  a  price  acceptable  to  my  said 
wife,  does  not  authorize  the  widow 
to  consume  any  part  of  the  princi- 
pal estate.    606. 

Moreover  if  authority  to  con- 
sume existed  in  such  a  case,  It  was 
an  authority  that  could  be  exer- 
cised only  during  the  lifetime  oX 
the  widow;  and  an  action  for  serv- 
ices made  necessary  on  account  of 
the  helpless  condition  of  the  widow 
and  for  an  order  making  the  claim 
a  lien  on  the  real  estate  of  the 
husband  will  not  lie,  where  delayed 
until  after  the  death  of  the  widow. 
606. 

Devises  which  vest  in  interest 
but  not  in  possession;  estates 
which  become  indefeasible  upon 
the  death  of  the  life  tenant;  effect 
of  the  death  of  the  remainderman 
without  issue;  the  words  "dying 
without  issue"  should  be  referred 
to  the  period  of  the  tenancy  of  the 
life  tenant,  when.    630. 

Action  to  have  a  legatee  de- 
clared a  trustee  ex-male ficio;  a 
trust  may  be  carved  out  of  an 
absolute  bequest  by  parol,  when; 
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lapse  of  time  Is  not  a  bar  to  relief 
of  an  intended  beneficiary  unless 
his  equity  has  become  stale.    642. 

WOOD  BLOCKS— 

As  to  quality  of  oil  to  be  used 
for  blocks  In  street  paving.    417. 

WORDS  AND  PHRASES— 
The  word  "automobile"   Is  not 


synonymous  with  the  words  "motor 
vehicle."    238. 

The  words  "dying  without  Issue ' 
should  be  referred  to  the  period  of 
the  tenancy  of  the  life  tenant, 
when.    630. 

What  constitutes  a  "congrega- 
tion" of  the  Presbyterian  denom- 
ination.   529. 
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